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Ron Bernasconi submitted a letter to Council (filed). He believed it was important that
the process for seeking an additional opinion be open, unbiased, and incorporate
suggestions from the public. In addition, it should require written disclosures of
conflicts of interest or relationships with any of the parties that have a stake in the
litigation, as well as their qualifications in environmental law and public finance. He
suggested that a steering committee be formed consisting of Mayor Hitchcock,
Council Member Hansen, and Judge Baysinger or Seibly to select three or four firms
to interview. Candidates should be provided with the following information to review
in advance of the interview:

» The complaint;

All counterclaims and cross claims;

The 9" Circuit Fireman’s Fund decision;

The four financing agreements;

Professional services contract with Envision Law;
The Public Financial Management (PFM) report;
The Cooperative Agreement;

All of Judge Damrell's written decisions;

The July 11, 2003 and September 19, 2003, transcripts of the hearings before
Judge Damrell;

The 3" Amended Scheduling Order; and

All relevant City Council minutes including August 6, 2003, and the transmittal to
the Gity Council from Ron Bernasconi for Citizens for Open, Honest and Effective
Government dated August 4, 2003 (filed).

YV VV VYV YV VY

Y VY

Mr. Bernasconi recommended that the additional opinion also give the Council
guidance as to the propriety of the conduct of the City Attorney and outside counsel's
handling of the case, e.g. not forwarding offers of settlement, notices of hearings, and
copies of rulings to the City Council. In addition, the opinion should determine
whether the City has recourse for malpractice against outside counsel or others
acting as deputy city attorney because they have been given some type of qualified
immunity.

Referencing Mr. Bernasconi’s letter, Mayor Pro Tempore Howard asked how he
came to the conclusion “that the Council appears ready to approve the selection of a
law firm to provide a second legal opinion.”

Mr. Bernasconi explained that he drew the conclusion from comments made by
Council Members Beckman and Hansen and Mayor Hitchcock during meetings and in
newspaper articles.

Mayor Pro Tempore Howard expressed concern that information and opinions were
being discussed in the newspaper before Council had an opportunity to address them
at its regular meetings. She asked Mr. Bernasconi if he had ever stated he would
petition for a recall if Council did not consider removing the City Attorney.

Mr. Bernasconi replied that Council had adequate grounds for at least a reevaluation
of the City Attorney. He expressed his opinion that recalls are generally a waste of
taxpayers’ money and added that he believed the next election would solve problems
in terms of those who have not shown a willingness to keep a critical eye on the City
Attorney.

In response to Council Member Hansen, City Attorney Hays stated that typically when
another legal opinion is sought on an issue it is done at the outset, not long after the
process has begun. He recalled that the financing was taken to San Joaquin
Superior Court and Judge Cruikshank provided an opinion on its validity, which he
believed constituted a second opinion.
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Continued September 17, 2003

Council Member Hansen noted that it had been stated that the financing would triple
what it is now and then triple again in a certain period of time. He asked Mr. Hays if
that were true and if there are safeguards for the City to prevent that from happening.
Mr. Hays indicated that he would have to review the document before providing an
answer.

In response to questions posed by Council Member Hansen, Mr. Hays stated that
Lehman Brothers can look only to recoveries that are made in the litigation. The
financing document clearly states that there are no City revenues at risk. He reported
that it took Lehman Brothers nearly two years to arrive at the conclusion that it would
be able to finance the program and look only to program receipts for payment and he
believed that this constituted a second opinion. Mr. Hays stated that he first met
attorney Michael Donovan on July 2, 1996, at a meeting that the City Manager had
arranged. Mr. Hays reported that he was hired by the City of Lodi in October 1995.
His first record of having any involvement in this case was on January 17, 1996, when
he spoke with Mike Brady who was outside counsel for the City dealing with the
PCE/TCE contamination issue. Originally the City had two choices: 1) either have a
program where it would pay out of its water fund to clean up the contamination, or
2) the current environmental abatement program. When the options were presented
to Council, Mr. Donovan provided information about environmental procedures and
insurance law, and Mr. Hays spoke about utilizing the nuisance provisions of
California law. In reference to settlement offers, Mr. Hays explained that parameters
were established and he had received direction that Council did not want to see offers
that did not meet those parameters. The offers had to have several components to
them, including that it had to be in a dollar amount that represented the particular
Potentially Responsible Party’s judged level of fault in the matter, and it had to
address a recovery of the City’s response costs. Mr. Hays could not remember any
“solid offers” that met those parameters. The only insurance settlement
accomplished was with Wausau Insurance, which dealt with one of the many entities
involved at the Holtz Rubber Company site, and the defunct corporation called
Rantron.

Council Member Hansen clarified that he would like another opinion about the
financial agreement and whether or not it was as “iron clad” as it had been presented
in terms of protection for the City. In addition, he would like consideration given to the
two original strategies considered by Council and a determination made of whether
the City is on the right track.

Council Member Beckman recommended that a professional opinion be obtained on
the financial ramifications of the following scenarios:

» What would happen if the City settled the case now;

» What would happen if the City were to settle with some of the defendants and not
others;

» What would happen if the City went all the way and won; and
» What would happen if the City went all the way and lost.

Council Member Beckman stated that he would like clarification on whether the City
has liability, whether it wins or loses the case.

Mr. Hays pointed out that no opinion has yet been rendered on those questions, even
by the City’s current legal staff, to which Council Member Beckman replied that he
would like a response from them.

Council Member Hansen clarified that he would like the firm that provides the
additional opinion to determine whether there were more than two strategies originally
available to Council and to evaluate the current strategy in terms of case law and
decisions that have been made.
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Mayor Pro Tempore Howard favored having more frequent closed sessions on this
topic to allow Council an opportunity to ask these types of questions and receive
answers from legal staff. Ms. Howard had found that each time she had an
opportunity to receive information and status reports from staff, it broadened her
understanding, and made her more confident that the City was headed in the right
direction. She cautioned that timing was important at this juncture because the trial is
scheduled for December and two items are in the appeal stage at the 9" Circuit
Court. The outcome of the appeals will direct the future of the case, and she
preferred that more information be gathered by Council prior to making a decision to
pursue another opinion.

Mayor Hitchcock expressed concern that the settlement strategy is impacted by the
financing agreement, and differing interpretations have been rendered by Mr. Hays
and Mr. Donovan about this. In reference to Mr. Hansen’s inquiry about the tripling of
the financing amount, Ms. Hitchcock explained that it is called the “rule of 72,” which
means that any debt is going to double every four years if the interest rate is 25%.
She was opposed to Ms. Howard’s suggestion of waiting for the appeal decisions and
pointed out that if the City lost them, it would appeal those decisions, and during this
time financing costs would continue to grow. Ms. Hitchcock recalled Mr. Hays saying
that the City could get out of the current arrangement at any time; however, she did
not believe it was an accurate statement.

In reply to Mayor Hitchcock, Mr. Flynn pointed out that there are three appointees who
work for the City Council. He is responsible for most of the administrative functions,
while Mr. Hays provides Council with legal advice. Most of the direction involved in
this case has gone from the City Council to the City Attorney. He recalled that
Mr. Donovan came to him with a proposal, which he referred to the City Attorney, and
Mr. Hays brought the case to the City Council. Mr. Flynn stated that he made it very
clear when the financing issue came up, that in no case, would he agree to it if any
City funds were put in jeopardy. He was assured by the attorneys that that was the
case, and has an agreement that states that the City is not liable for the costs.
Mr. Flynn acknowledged that the City’s financial advisor, Alex Burnett, reviewed the
financing agreement and provided opinions and cautionary statements, which raised
some questions. He commented that once a major investment is made it is very hard
to walk away from it and recognize that a mistake was made. In reference to
obtaining another opinion, Mr. Flynn stated that if it would reassure the public and
Council, he would recommend and support it.

Council Member Beckman spoke in opposition to getting an evaluation of the City’s
current strategy, as the value of it would be questionable. He was, however, in favor
of obtaining information on other possibilities and choices that are available. He
preferred that the focus be on the financial situation and other options. Mr. Beckman
noted that before he could entertain the idea of leaving the current strategy, he
needed to know how much it would cost.

in response 1o Council Member Hansen, Mr. Hays drew an analogy to a baseball
game and stated that if a person lives and dies by each inning they are not keeping
their eye on the end game. He stated that whatever firm is selected to provide
another opinion needs to understand the “end game” and advise Council on whether
it has an opportunity to be reached. Mr. Hays reported that the financial agreement
was looked at as a venture capital transaction because there was no collateral
associated with the program other than program receipts. He recalled that in 1999-
2000 the venture capital interest rate was in the 40% to 45% range. The financing
transaction is not a fixed rate; it is London Interbank Offered Rate (LIBOR) plus 5%,
which is in the 20% to 30% range. He explained that it was a taxable transaction
from the standpoint of the investor.
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RON & YOLANDA BERNASCONI

Wednesday, September 17, 2003
Lodi City Council
C/0 Lodi City Clerk
P.O. Box 3006
Lodi, CA 95241-1910

Honorable Council Members:

Now that the Council appears ready to approve the selection of a law firm to provide a second legal opinion, it is
important that the selection process be open, unbiased and incorporate suggestions from the public who ultimately pay
the water bills and taxes.

Such a process should require written disclosures of conflicts or relationships with any of the parties that have a stake in
the litigation as well as their qualifications in environmental law and public finance.

To expedite the process and avoid violations of the Brown Act, a Steering Committee could be formed with the two
Council members who first acknowledged the need for a second opinion (Hitchcock and Hansen), which would be
headed by Judge Baysinger or Judge Seibly.

A small Steering Committee could more quickly review the required disclosures and resumes and then select three or
four of the best candidates to be interviewed by the Steering Committee.

The Candidates should be provided a package of material o review in advance of the interviews, which includes:

The complaint,
All counterclaims and cross claims
The Ninth Circuit Fireman’s Fund Decision
The financing agreements (there are 4 that make up the financing)
The professional services contract with Envision
The PFM report and the summary prepared by staff for the Council when the financing was adopted
The Cooperative Agreement
All of Judge Damrell's written decisions
The July 11, 2003 and September 19, 2003 transcripts of the hearings before Damrell
. The 3rd Amended Scheduling Order
- All relevant City Council minutes, including those from the August 6 censure meeting with 2 copy of my
August 6, 2003 Transmittal to the Council, which I hereby submit to the City Clerk to be part of the record.
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Then, the Steering Committee could interview and winnow down the candidates to make a recommendation, which
would be approved by the entire Council.

The second legal opinion should also review the litigation to date and make recommendations on how to proceed
forward, giving consideration as to how the Lehman financing and ements with Envision impact the Ci

financially.

Since last months attempt to censure the Mayor raised many questions regarding our attorneys’ handling of this case,
the second opinion should also address the propriety of our Attorneys’ failure to provide the Council with a settlement
offer, ruling and notice of hearing.

Finally, the opinion should consider whether the status of Envision’s Attorneys as assistant city attorneys precludes the
City from prosecuting malpractice claims against their errors and omissions insurance to recapture the millions in
interest expense, which our attorneys told us we could recover.

Thank you for your consideration.

Sincerely,

Q’Y BM’E?M : “Q""‘-""ﬁ - ,KJ:’ e L
Ron & Yolanda Bernasconi

3019 Oak Knoll Way
Lodi, California 95242
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TO: LODI CITY COUNCIL
FROM: RON BERNASCONI FOR CITIZENS FOR OPEN, HONEST AND EFFECTIVE GOVERNMENT

SUBJECT: CENSURE OF MAYOR HITCIHCOCK & LODI'S PCE / TCE LITIGATION STRATEGY AND FINANCING
DATE: 8/4/2003
Honorable Lodi City Council Members:

In an effort to provide sufficient background to enable our newer Council members make a well-informed policy
decision relative to the proposed Censure of Mayor Hitchcock and enable the Council to proceed more efficiently and
effectively in its litigation to cleanup Lodi’s ground water we have compiled and extracted the attached documentation.

September 26, 1999 (TAB 1) “Lodi Battling Insurers Over Pollution Cleanup” the Sacramento Bee reported,

“Lodi is not unlike many other California communities that have had their drinking water threatened by these
subterranean plumes of PCE and TCE - "probable" cancer-causing chemicals in the view of public health officials.
But no other community has gone as far as Lodi in trying to keep the city, its residents and the local
businesses that generated the pollution from having to pay a dime toward the cleanup...”

"This city is a very business-friendly town. It will do just about anything it can to accommodate them," said
Randall Hays, the city attorney. And that is where high-priced Bay Area attorney Michael C. Donovan comes
in. Lodi hired Donovan about three years ago at the top-tier rate of $415 an hour.

Since then, the city has invested nearly $8 million in legal and consulting fees. It's all part of a novel strategy
crafted largely by Donovan to go directly after insurance assets of the small businesses on the contaminated
properties while leaving the owners financially unscathed.

For its money, Lodi has secured one settlement - §1 million from Employers Insurance of Wausau on behalf of a
defunct Lodi manufacturer... But the city is not close to turning its first spade of solvent-saturated dirt in the cleanup;
it has yet to produce a work plan acceptable to state environmental officials who oversee contaminated sites.

Lodi has successfully fought to become the first city in California to take charge of a major environmental restoration
project, a job that has been the purview of state or federal environmental regulators. The city negotiated a deal with the
state Department of Toxic Substances Control that gave it authority to devise its own strategy for cleanup and
enforcement, subject to certain requirements and deadlines. The state also agreed not to go after the city for
contamination that could be attributed to leaks in its sewer system.

The City Council adopted an unusual, Donovan-crafted law [MERLO] giving itself broad authority to compel
financial information from insurers and impose criminal sanctions and heavy fines for refusal to comply. City officials

up and down California are watching Lodi blaze the trail to see if it's one to follow.

Insurance companies so far have managed in court to keep Lodi's enforcement orders and subpoenas at bay. In the case
before the federal appellate court, Fireman's Fund Insurance Co. and other insurers argue that the potent portions of
the Lodi ordinance are pre-empted by the federal Superfund law, which establishes liability for environmental cleanups.

In the state courts, the 3rd District Court of Appeal recently ruled that Lodi could not assert its legislative powers under
the California Constitution to subpoena policy information from insurers - in this case, Connecticut Indemnity Co. - as
it would violate companies' privacy rights. Lodi is appealing the case to the state Supreme Court.

The city also is appealing a ruling by a Superior Court judge who not only quashed a similar effort to compel
information from USF&G Corp. but ordered the city to pay the insurance holding company $50,000 for its legal costs.

Donovan has 20 years' experience representing other states in environmental cleanups. But that experience comes at
prices seldom seen in accounts receivable at Lodi City Hall. Two years and nine months after hiring Donovan,
Lodi's expenditures for legal and technical help have mounted to more than $5.3 million, with another $2.4 million due.

Donovan and Hays express no doubt that the city will more than recover all expenses incurred. The way the
laws are designed, we can't lose," Hays said.

Lehman Brothers, a global investment bank, apparently believes the city has a good shot at collecting big money. The
company plans to give the city $16 million to extend its legal battle while expecting to recover as much as $20 million,
including interest, from judgments or settlements against insurance companies. Donovan's firm would get 20 percent of
the insurance money collected on top of the $65,000 it charges monthly for its services.

"When you get the backing of Wall Street, you have a case," Mayor Keith Land said.



But some wonder whether the only cleaning up in Lodi will be by lawyers and consultants.

Skeptics include two newcomers to the Lodi City Council - Alan Nakanishi and Susan Hitchcock. They
would like to have seen more money going sooner toward restoring the water supplies or at least containing
the spread of the industrial solvents. But they believe it's t te to reverse the course set by incumben

late 1996. "It's very difficult to stop the train from going forward," Nakanishi said.

December 21, 1999 (TAB 2) Public Financial Management issues its “final report to outline certain factors that the
City of Lodi might want to consider in regard to the Environmental Public Nuisance Abatement Program,” which
stated, “The City will need to reach its own conclusions in regard to the risks and the appropriateness of the

strategy and Program from a financial, legal and policy perspective.”

Yet, Judge Damrell’s June 27, 2003 ruling (TAB 3) was a stinging rebuke of the City’s strategy from a policy perspective
when it stated at Page 10,

“Sound public policy runs counter to Lehman’s claim of privilege. The business transaction between
Lehman and Lodi to fund environmental litigation for profit could undermine the efficient and effective

remediation because the investment bank does not seek to remediate, instead, it seeks to recover its
investment and make an extraordinary profit. To the extent Lehman’s financial arrangement with Lodi

conflict with the goal of cleaning up environmental contamination, sound public policy counsels against
enco ing suc ents.”

The PFM Report Page 1 states, “It is our understanding that the City estimates that the proceedings will take
approximately four years and will cost approximately $15 million. In Ol:dct to fund this effort the City is considering
a non-recourse loan of approximately $16 million. ... This lo ommitment fee of $3,250,000 and

will pay interest based on LIBOR plus 20%.”

The PFM report on Page 2 states, “T'he entire strategy is predicated on the City’s ability to win its legal
proceedings. If the City is unable to prevail in any case, it will not be able to meet its’ policy objectives of cleaning
up the groundwater and will have introduced a strategy that may be questioned or challenged.”

According to the PFM Report Page 2-3, Lehman has, “a first lien on Program Receipts... Program Receipts consist

of all proceeds and recoveries. .. regardless of how such recoveries may be characterized, earmarked or allocated in

any judgment, award, settlement...” and “... the City’s acceptance of non-cash settlements will trigger
prepayment of COPs out of the City’s own funds with the Accreted Value equivalent to the dollar value of the

non-cash settlement.”

This 1s inconsistent with the Report’s recommendation on Page 3 that,

“It is important that any Program Receipts for fees, interest and expenses on the loan are separate and apart
from recoveries for environmental remediation. This consideration is important particularly from a policy
perspective because the objective of the City is clearly to fund the clean-up, and the City would not want
any situation where the loan structure somehow inhibited the funds that would otherwise be available
for such a clean-up.”

“This dynamic is further worth noting because under a situation where there was a limited amount of
settlement proceeds for some unforeseen reason, the City and the loan holders could potentially have
different interests. For example, there could be different incentives to settle since the loan holders would be
paid first in this scenario. Furthermore, the City might be more limited in their ability to settle because a
judgment needs to be received that will be sufficient to cover the repayment of the loan as well as the Program”

PEM Report Page 6, “In reviewing the results, it is clear that the assumptions in regard to the underlying LIBOR
rate can have a material effect on the size of the potential repayment. These results are provided below.”

Average LIBOR  01/01/04 § 30,099,480

Max LIBOR  01/01/04 $§ 32,476,739 § 2,377,259

“Another material consideration is the assumed term of the financing. The loan assumption is that
settlement of j ent funds will be receive ithin f ears... itis clear that any d. in receivi
ds, for whatever re would signific effect the loan b ce.”

Now Staff and Envision Law are saying it will be another three years (2006) before they can even tell us the
extent of the clean-up, At 23% the amount borrowed and compounded interest doubles every three years.



PFM Report Page 7, “As the graph illustrates, the repayment requirement can grow as high as $147 million in
ten years assuming LIBOR stays at average levels and as high as $188 million if LIBOR performs at its ten
year highs.. . With the potential that the repayment requirement could get very large, it is increasingly important that
the City is comfortable (i) that there can be no recourse under any circumstances to the City, (ii) that there is no basis
for the lender to challenge the City’s compliance with the terms and conditions of the loan and (iii) that there is no
circumstance whereby the funds available for clean-up would be limited by the size of the loan”

However, the Council never consider the issues contained in the December 21, 1999 PFM report because Staff
had already secured their approval to proceed more than 45 days earlier on November 3, 1999.

November 3, 1999 (TAB 4) City of Lodi City Council Minutes indicate that City Attorney Hays stated on page 6,

“What is before the City Council is a recommendation to move forward with financing, which incorporates an
elaborate budget developed to provide funding for our legal program as we have developed it...”
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Page 7 “Council Member Hitchcock expressed her concern with moving forward and asked for clarification
regarding the documents provided.”

“City Attomey Hays remmded Council that
ial and mus S

e Ci trategies, ...”

Council Member “Nakanishi fully supports this program and would like to see the Council move forward.”
Mayor Land stated, “at this time we have few options left.”
Mayor Pro Tempore Mann said, “that while he cannot recite all the details, he rches on the City Manager,
City Attorney and the professionals they have consulted regarding this proposal...

And the City Council, on motion of Mann, Land second, adopted Resolution No. 99-180 by the following vote:

Ayes:  Council Members - Mann, Nakanishi, Pennino and Land (Mayor)
Noes: Council Member - Hitchcock

By a 4 to 1 vote the Council approved borrowing $16 million at LIBOR plus 20% plus a $3,250,000 commitment fee,
which equals 22 points ($3,250,000/$15,000,000). The only thmg more ove.tpnced than our attorneys was our ﬁnancmg
which has narrowed our legal options as it consume ind : availa clean up.




Its important to note that this was a financing document, which did not provide any legal advice or strategies.
Unfortunately, Council member Hitchcock’s questions regarding the Lehman Loan were sidestepped by false claims
that the “documents are confidential and must remain so for the success of the project...”

However, a review of the Ruling attached at (Tab 3) Page 7 makes it clear that these documents were not confidential.

“The communication between Lehman and Lodi were made in furtherance of their business deal that funds this
litigation. A review of these communications does not reveal any indicia of legal advice or representation

or an attorney-client relationship.”

October 17, 2001, City Council Minutes (TAB 5) Page 8-9 indicate that questions about the lawsuit’s financing
strategy were once again sidestepped by claiming they were confidential.

City Attorney Hays’ Council Communication entitled Review of PCE/TCE Financing (TAB 6) stated,

“The City Council at its regular meeting of November 3, 1999.. put into place monies upon which the City
could draw to continue activities relative to the City’s enforcement activities involving PCE/TCE groundwater
and soil contamination within the City of Lodi.”

City Manager Flynn distributed a document, which was prepared in response to Ms. Hitchcock’s request regarding how
much money had been paid in interest on the amount of money that had already been drawn down... ,

In reply to Council Member Hitchcock, Account Manager Ruby Paiste reported that as of August 2001, $5.8
million has been spent out of the $9.2 million drawn. Discussions ensued regarding the practice of drawing large
sums of money..., while paying 23% interest on the sum for the period time pending its disbursement”

Mayor Nakanishi “Details about the litigation cannot be discussed, as it could cause harm to the City’s cge...
Council has been grovzded with information that is favorable. He asked for support toward completmg the process..
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April 2, 2003 (TAB 7), the foundation of the City Attorneys’ legal strategy begins to erode as the News-
Sentinel reported in an article entitle, “Dry cleaner won't be forced to investigate, clean up contamination on
its own”

"A federal Judge referring to it as "unusually protracted and costly litigation," ruled that a Lodi dry cleaning
business will no longer be forced to investigate and clean up groundwater contamination on its own -- 2 move
considered a victory over the city.

In his ruling, the Judge cited the ci
responsible for ntamination.

The Judge went on to say that the city's strategies have "led to unproductive detours from the ultimate
goal of dealing with the city's contaminated groundwater crisis."

(TAB 8) That same day the Lodi News reported in an article entitled, Mayor, City Manager to attend hearing for
pollution case,

"Lodi's mayor and the ggg manager have been asked - acmﬂy nearly ordered -- to attend a mediation

hearing regarding the city's ongoing pol._lugon lawsuit against local businesses. Judge Edward A. Infante
called city officials last week and was "rather firm" about his request, City Manager Dixon Flynn said.

“When Infante called Mayor Hitchcock, he told her that representatives from the city had not attended past
mediation hearings, and attorneys hadn't even attended every time,...

Hitchcock said, "As far as I know, he just wants to know that the council is aware of what's going on in
mediation. He said a lot of money is being spent and no cleanup is being done, and that concerns him,"

The news coverage made it apparent that the City Attorney and Councilman Land opposed the Mayor’s attendance at
mediation hearings from the start,

"My question is, will the chief executive officers of the insurance companies be in attendance so they know
what's going one”

“This question was echoed by City Attorney Randy Hays, but when he asked Infante about it, the
judge called Hays an "obstructionist”

June 26, 2003 (TAB 9) the Record reported in an article enﬁﬂed, Lodi mayor in councilman's sights

“Hays said he didn't ask the council to consider the offer, because it wasn't acceptable based on parameters --
including recovery of legal fees -- the City Council established in 1997, one year before Hitchcock's election.”

The voters rejected two members of the 1997 Council because they rubberstamped Staff’s recommendations while
Mayor Hitchcock was the leading vote getter in the 2002 election because she is a watchdog not a lapdog.

Moreover, the decisions of the 1997 Council do not supersede your authority and a lot has changed since 1997. The
City has lost 45 out of 50 rulings and a Federal Judge has ruled that the City is potentially responsible for the
contamination and that the city's strategies have "led to unproductive detours from the ultimate goal of
dealing with the city's contaminated groundwater crisis."

We have spent almost $21 million dollars on an ill-conceived legal strategy. We have borrowed another $5 million from
the water fund. We will have to pay Lehman another $2,250,000 upon termination of the financing and our Attorney
will get 20% of our recoveries. This means we will have to secure $30 million-dollar judgment before we can put the
first dollar in the ground to clean up our water.

July 2, 2003 (TAB 3) This Council met in closed session regarding the City’s ground water contamination lawsuit, yet
the City Attorney failed to apprise the Council of a recent ruling by Federal Judge Damrell, which was a stinging rebuke
of the City’s strategy to finance litigation for profit when it stated on Page 10,

“Here, d public policy runs counter to Le ’s claim of privilege business action between
Lehman and Lodi to fund environmental litigation for profit coul ine the efficient and effective
remediation because the investment bank does not seek to remediate, instead, it seeks to recover its

investment and make an extraordinary profit. To the extent Lehman’s financial arrangement with Lodi
conflict with the goal of cleaning up environmental contamination, sound public policy counsels against
encouraging such arrangements.”



The Transcripts of Proceedings on July 11, 2003 yielded useful insight into the mindset of Judge Damrell. It’s clear that
he is supporting the two State agencies (Department of Toxic Substance Control (DTSC) and the State Water
Resources Board as they move to settle with litigants for clean-up, leaving the City holding the Lehman bag, which
makes it clear why the City’s Attorneys and Staff tried to keep the Mayor from attending proceedings.

July 11, 2003 Transcripts of Pre-Trial Proceedings (TAB 10)
Page 10 Judge Damrell: I don’t know if the city is going to respond to this, but I want to get my thoughts out on this.

This has been a very expensive piece of litigation. I've heard argument of counsel and millions and millions of dollars
and it — if there is going to be a full remediation of the site under the lead of the DTSC, then what role — why

does the ci ant to spend more money to get injunctive relief when the state has gone ahead basic

assumed that role in place of the city?

Page 11 Judge Damrell: Why don’t you talk to DTSC about that? It seems to me they have the resources, the
expertise, they are taking the role of — obvious are doi t they are doing because the city has not

been able sume its | n le sufficiently or adequate d that’s wh: are doing what the

are doing. That’s why they said in their declaration why wouldn’t this be an opportunity for the city instead of
spending more money, here you have the state doing exactly what should be done, and I don’t know what it’s
going to cost the city, its seems to be less expensive to spend money than the city continuing its enforcement.
It strikes me as being redundant and highly expensive unnecessary.

Page 15-16 Judge Damrell: If it fails to do its job, we’ll take that up, but it seems to me that for the city to expend

more fund, to file more motions for injunctions and deal with these issues, be or scholars to

discuss, but is not going to advance the clean up of the site. That is a waste of my resources and a waste of
he city’s resources and a waste of the Defendant’s resources...

Page 16 Judge Damrell: Why would you want to take the time of this Court to go though these motions for
injunctive relief and seeking declarations for nuisance and — I mean, the state is going forward to clean up the

site, isn’t that what we are here for? Why isn’t that foremost in your mind? It’s going to save the city a lot of

money, save you have a lot of the time, save me a lot of time and save the Defendants time and money......

Page 42-42 Judge Damrell: Counsel, stop and think about this... You are telling me the DTSC RAO just isn’t

good enough for you and the City of Lodi, you are going to spend more money, more time to seek more relief of
some tvpe above and bevon at the state is asking Guild to do. Now, that seems to be a waste of time.

Mzr. Donavan: Your Honor —

Judge Damrell: And a waste of the city’s money.

[t’s not a waste of time if you’re Mr. Donavan billing $415 per hour 18 hours per day or over $150,000 per month.

Mayor Hitchcock was the only one to question the transaction between Lehman and Lodi to fund environmental
litigation for profit.

On November 3, 1999 (T'AB 4) when the City Council was asked by City Attorney Hays for permission to “move
forward with financing, which incorporates an elaborate budget to provide funding or our legal program...”

“Council Member Hitchcock expressed her concern with moving forward and asked for clarification
regarding the documents provided.”

“City Attorney Hays reminded Council that the strategies with the documents are confidential and must
remain so for the success of the project...”

“Council Member Pennino voiced his concern in retaining the confidentiality of these documents and
the City’s strategies, ...”

Mayor Land concluded, “at this time we have few options left.”

As a result the City Council, on motion of Mann, Land second, approved borrowing $16 million dollars at LIBOR
plus 20% by the following vote:

Ayes:  Council Members - Mann, Nakanishi, Pennino and Land (Mayor) [If it’s true that they support the
censure They were wrong then and they are wrong now.]
Noes: Council Member - Hitchcock

And now even after the Court has ruled that, “The business transaction between Lehman and Lodi to fund
environmental litigation for profit could undermine the efficient and effective remediation...” as it rejected attempts to
keep the dealings between Lehman and Lodi secret; some still refuse to acknowledge the Mayor’s wisdom and would
rather scapegoat the Mayor than accept accountability for their roles in this debacle.



Our City Attorney has a history of keeping Ci ouncils in the Dark (TAB 11);

COUNCIL WAS KEPT IN DARK ABOUT BONDS
Published: December 22, 1994 in the Redding Searchlight Newspaper

“Top Redding officials knew for five months that insurance was missing on a $38 million turbine power
project but withheld the information from the City Council to avoid jeopardizing the venture, according to a
report released Wednesday by Interim City Manager Sam McMurry.

McMurry said he, City Attorney Randy Hays and former City Manager Robert Christofferson knew in
December 1993 that Santa Rosa developer MLP Energy had not acquired performance and payment bonds
for the turbine power project on Clear Creek Road.

Together with Electric Department Director Sam Lindley, they opted not to tell the Ci cil
the law would obligate them to inform the council in public...

Hays’ actions that resulted in his forced resignation evidence a serious lack of judgment, which put taxpayers at risk.
Again according to the Redding Newspaper:

CITY OFFICIAL IN JEOPARDY OF LOSING JOB
Published: October 20, 1994 in the Redding Searchlight Newspaper

“The Redding City Council has questioned its attorney's handling of several issues, including a turbine power project
and a downtown toxic mess.

City officials say problems with both projects could cost Redding more than $2 million. Hays was unavailable for
comment Wednesday

“Most recently, council members questioned Hays' judgment for approving a contract to buy contaminated land
from Southern Pacific Transportation Co. without holding the railroad responsible for the pollution.

RABA officials say the unexpected cleanup could cost the city more than $1 million. Hays said last month the city
could recover much of the money because it had no way of knowing the extent of the pollution.

Earlier this year the council bypassed Hays and hired another attorney to fend off more than §20 million in claims

resulting from the city's failure to acquire payment and performance bonds for its $38 million turbine power project
on Clear Creek Road.

City officials estimate that error could eventually cost the utility up to $1.3 million. Hays said he wasn't responsible
for making sure the bonds were in place.

In 1990, Hays accepted blame for failing to carry out City Council orders to lock up the purchase of the 3,000-acre
Hunt Ranch.

The city planned to use the land to open a firing range, but it was purchased by someone else because Hayes did not
open escrow. The city had spent $60,000 for environmental studies on the property.”

STATE PROBES CITY OVER POWER PLANT
Published: August 27, 1994 in Reading Searchlight Newspaper

The state's probe could result in fines of up to $15,000 for the project developer and lesser penalties for the city
official who approved the contract.

The state attorney general's office this week began investigating whether the city of Redding hired a

developer i € co may not have had a state-required contractor's license.
Larry Brandon, a supervisor with the licensing board. *“You don't see many unlicensed contractors getting into

contracts to build $30 million power plants."

LICENSING SNAFU MAY LIMIT SUIT ON PROJECT
Published: June 04, 1994 in Redding Searchlight Newspaper

“Failing to check the credentials of a developer may have undermined the city of Redding's ability to enforce a $38
million contract for a power turbine project, a state licensing official said Friday.

Tom Reemts, a deputy with the Contractors' State Licensing Board office, said Santa Rosa developer MLP Energy
failed to obtain a state contractor's license before starting work in 1992 on the Clear Creek Road project.

As a result, " The city would have no | standing in if they decided to sue," ""They've got
themselves in a bad spot and now the city has to decide how they are going to get out of it."

Compounding these problems, city officials reported in April that MLP had failed to acquire performance and
payment bonds -insurance policies used to prevent a work stoppage and pay any claims from a contractor.”
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LODI--Since the 1940s, Lodi's underground water supply has been threatened
by dry cleaning fluids and other industrial solvents that have trickled down from
neighborhood businesses. The contamination, affecting 600 acres in Lodi, has
knocked out four public wells since its discovery 10 years ago. Though there is
no immediate health danger, the pollution continues to spread into aquifers, the
sole source of drinking water for this city of 58,000.

Lodi is not unlike many other California communities that have had their

drinking water threatened by these subterranean plumes of perchli oroethxlene
(PCE) and trichloroethylene (TCE) - "probable” cancer-causing chemicals inthe .

view of public health officials.

But no other community has gone as far as Lodi in trying to keep the city, its
residents and the local businesses that generated the pollution from haying to

pay a dime toward the cleanup, a multimillion-dollar job estimated to take at

least 20 years.

"This city is a very business-friendly town. It will do just about anything it can
to accommodate them," said Randall Hays, the city attorney.

And that is where high-priced Bay Area attorney Michael C. Donovan comes in.
Lodi hired Donovan about three years ago at the top-tier rate of $415 an hour.

Since then, the city has invested nearly $8 million in legal and consulting fees.

It's all part of a novel strategy crafted largely by Donovan to go directly after
insur S e small businesses on the contaminated properties while
leaving the owners financially unscathed.




._The city has identified more than 40 businesses - ranging from dry cleaners to
auto-repair garages and print shops - as parties "potentially responsible" for the

pollution.

The frontal attack has mobilized the giants of America's insurance industry

against this Valley town. But | -
funding the city's legal battle, hoping it will capture a big chunk of the insurance
. money.

For its money, Lodi has secured one settlement - $1 million from Employers

Insurance of Wausau on behalf of a defunct Lodi manufacturer of silicone

rubber. But the city is not close to turning its first spade of solvent-saturated
__dirt in the cleanup; it has yet to produce a work plan acceptable to state

environmental officials who oversee contaminated sites.

T
"It has developed neither a solution to its contamination problem nor reliably
estimated the cost of doing so," the Ameri nce Association said last

June in urging the 9th U.S. Circuit Court of Appeals to quash Lodi's enforcement
orders against its member companies. "Instead at has devoted its available

funds to a litigation campaign design ibility for an
cleanup costs."

Lodi has successfully fought to become the first city in California to take charge
f jor environm I r r.

state or federal environmental regulators. The city nedotiated a deal with the
state Department of Toxic Substances Control that gave it authority to devise =

its own strateqgy for cleanup and enforcement, subj ain requirements
and deadlines. The state also agreed not to go after the city for contamination
that could be attributed to leaks in its sewer system.

The City Council adopted an unusual, Donovan-crafted law giving itself broad
authority to compel financial information from insurers and impose criminal
sanctions and heavy fines for refusal to comply.

__City officials up and down California are watching Lodi blaze the trail to see if
_it's one to follow.

"If he (Donovan) is able to do it, and make it so the city comes clean without
any loss In funds, that will be great," said Michael Brady, a Sacramento attorney
who represents the city of Davis in its underground contamination cleanup.

Named MERLO - Municipal Environmental Response and Liability Ordinance - the
Lodi ordinance enacted in 1997 packs more punch than the dry red wine merlot
whose grapes are grown in the region.

"The city's powers are virtually unlimited and authorize Lodi to pursue insurers
directly, even though such direct actions against insurers are inconsistent with
federal and state law," said Laura Kersey, an attorney with the insurance
association.

Insurance companies so far have managed in court to keep Lodi's enforcement

orders and subpoenas at bay.

h llate court, Fireman's Fund Insuran
and other insurers argue that the potent portions of the Lodi ordinance are pre-

empted by the federal Superfund law, which establishes liability for

environmental cleanups.




In the state courts, the 3rd District Court of A di
could not assert its legislative powers under the California Constitution to
subpoena policy information from insurers - in this case, Connecticut Indemnity
Co. - as it would violate companies' privacy rights. Lodi is appealing the case to
the state Supreme Court.

The city also is appealing a ruling by a Sacramento Superior Court judae who

not only quashed a similar effort to compel information from USF&G Corp. but

ordered the city to pay the insurance holding company $50,000 for its legal
costs.

Despite the legal complications, Donovan said he has identified "probably more
than $500 million" in insurance assets potentially available for the cleanup. His
San Mateo firm, Envision Law Group on Fashion Island Boulevard, specializes
in "insurance archaeology" - uncovering layers of policy coverages and sorting

out those that could be tapped for damages.

Donovan has 20 years' experience representing other states in environmental

cleanups. But that experience comes at prices seldom seen in accounts
‘receivable at Lodi City Hall.

The city paid $768 for one attorney's three nights' stay at the three-star Dinah's
Garden Hotel in Palo Alto. It paid $3,931 to send Hays, the city attorney, and
Donovan to meet in New York City last June with a prospective financial backer
for the city's legal battles. That was air fare only. Donovan and company
regularly fly between the Bay Area and Lodi with fares ranging from $300 to
$700 per round trip.

Two years and nine months after hiring Donovan, Lodi's expenditures for legal

and technical help have mounted to more than $5.3 million, with another $2.4

million due.

Donovan and Hays express no doubt that the city will more than recover all
expenses incurred. It's just a matter of time, they say, before the Insurance
companies stop flexing their muscles and start coming to the settlement table.

Insurance companies generally are required by state laws to defend
policyholders, at least in cases where they have been sued, which Lodi has yet
to do. And under a recent change in state law, insurers must include the costs
of investigating contaminated sites as part of the duty to defend.

In the case of Lodi's groundwater pollution, such an investigation is expected to
run in the tens of millions of dollars. Insurers looking at such high numbers
outside their policy limits are inclined to settle.

"The way the laws are designed, we can't lose,"” Hays said.

Lehman Brothers, a global investment bank, apparently believes the city has a

good shot at collecting big money. The company plans to give the city $16

_million to extend its legal battle while expecting to recover as much as $20

million, mcludm mterest from ju

) collected on top of the $65,000 it charges monthly for its services.

"When you get the backing of Wall Street, you have a case," Mayor Keith Land
said. "Look out, insurance companies, you'd better line up."

But some wonder whether the only cleaning up in Lodi will be by lawyers and




consultants.

Skeptics include two newcomers to the Lodi City Council - Alan Nakanishi, an
eye surgeon, and Susan Hitchcock, a school administrator. They would like to
have seen more money going sooner toward restoring the water supplies or at

least containing the spread of the industrial solvents. But they believe it's too
late to reverse the course set by incumbents in late 1996.

"It's very difficult to stop the train from going forward," Nakanishi said.

Most Lodi residents seem unaware of the exarbitant battle, said Nakanishi, who
was elected to the City Council last fall.

"It is the most important issue going on in Lodi, and most people don't know
what is happening,” Nakanishi said. "No one has even written to me about this."
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December 21, 1999

Mr. H. Dixon Flynn
Ciry Manager

Ciry of Lodi

221 West Pine Soeet
Lodi, CA 95241

Fax: (209) 333-6807

Dear Mr. Fl:vnn:

- - _In accordance with-vour request. we have - :
ﬁxeﬁryoflnd:(the'tnfjmg&mshmmmdummdm:hc&mnmml Public
Nuisance Abaizment Program (the “Program”). As you know, PFM 1s not a law firm, and we
cannot — and have not by virme of this report intended 10 - opine on the legal merits or validicy of
any proposed program or structure or as 1o the likelihood of success. Thcpurpos:ofrhxsmcmo
is solely 1o idenify some considerstions and underlying assurnptiond thar the City can use in
hclpmgmmakeadcrcrmmanonasmthepmposcdﬁnma,pmgm These considerarions are
nat intended w© b: all-mclusm:, and‘"m:mxb: addinwakfmw, events or changes in

cumstances: that the- ity should consider-now: ar- Bl = This memo should not be
cnnsuu:dzsanytypcof’c"mmdnsmcmasw Lhcmmxsofthcﬁnman,,smgyorthe
 appropriateness of the smgymdhngmmﬁmﬁmmﬁ;kgﬁaadpohcypmpmnve

Eckgr_qund

The City is currently exploring options 1o fund a sizable clean-up of the gronndwater. These

options include the possibiliry of legal action against the contaminarors. These legal proceedings

muﬁdhw&eﬁqmpmthnﬂ-puqmmrmcmpammhwepmvﬁed:m

against such cvents. Av issueis how much: any- proceedings: willk-cost and- how- long- will-they
tzkes if suecessful, to generate funds for the Program. It is our understandine thar the Ciry

estimates thar the proceedings will rake appm:mar:ly four years and will cost approximaiely

315 mtlhm

Jn _order to provide funds for this cffort. the Ciry is cnnsndcnng 2 non-recourse loan of
approximately $16 million. ﬁc loan W'Ebe s:.mcmmd 2 a Ceruﬁcan:s of Pamc;pauon

¢ 'COPs") ﬂnancmg.

B-DTSC003576
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broken- into iwo-components, with $1 million due a1 closing and the remnainder due atr the
iermination of the financing. The remainder will also be reduced by any interest thar is paid on
the loap balancc. The interest rate on the Joan will be adjusted quarterly and- compounded
anpually. TFhis means that interest will be caleulated every quarter but the accrued interest-will-
nok be-added to the balance of the loan until year-end The maximnum interest rats payable under
the Joan would be 30%.

While many factors clearly overiap, we-believe thar there are cenain legal, financial and credit
considerations that the Ciry should examine 1o make an informed decision as to the merits and
porential risks of the strategy. Th:puxpos:ofﬂnsmponnmpmvxdeaﬁamzworkforthe&ty
1o review these considerations. These factors are based off of our review of the proposed legal
documents dated October 26, 1999, includiag the Exccum_re Summary dared October 25, 1999,
andthcpmposaland:crmshactfmml:bmmBmtheﬁddeulyE 1995. PFM has nor
unﬂdmkenmmakeanmdependemvenﬁauonmmmumeruponsibmtymnhcacmmy
‘cagpletEness, validity “or fiimess of the informanan and approach in” the aforéientioned -
documents, andmaimnorzpmsantanonmrcga:ﬂtoany:hangcs:haxmayormaynochnv:

occurred since the dates of the respective drafis. -

UndetlﬁngLega!Argument—Themos: imporant cons;dmnonm,thzs suategy is the

undcdymglega!argumcm_ Tﬁamm&meﬂamﬁuﬂggtheﬁqrsabﬁtymmm legal
Ehﬁ:zuunabhm msc,mwﬂim;b:ablemmm policy

I . that may be
mdnr:haﬂ:ng:i ) und:ﬂymglegdatgummtalsocncndsmthevahduynfth:
proposad financing structure. This structure js-based on wraditional Cenificates of Participation
(COP) financing. Traditional COP financing is widespread and is 2 common method of
financing in the State, although we are unaware of any COP financing secured solely by legal

proceeding recoverables.

Flow of Funds and Security — Another legal consideration is the flow of funds and the security
structure of the proposed loan kuourmd:smn&ngzhat:hcloanwﬂlbemn—mmmthc
Ciry. This means that the loan will only be secured by potential senmlement payments (“Program
Receipts™) and no assets or revenues of the Cwywﬂ}bedsrecﬂyarmdtrtcﬂypbdgcdmlhe
bencfit of the loan holders. _ There:is. z firs: lien on. F :

Dedurtions are allowed. ngmk‘eeaps"masmohﬁ m&
dbwmhrmmm&mmmu%wﬁmdmmywmm

scudement or other agreement or payment™

Settlement(s) — Another consideration is the form of any senlement, includii:g any requirements
or resirictions that govern the potential use of procesds. The availability of funds for the

B-DTSC003577
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environmental remediation cannot be effected by the Joan. The repayment of the loan must be an
additional cost 1o be recovered from the insurance companics. The swucture also limits that
amount of non-cash senlements without a compondmg reduction in the outstanding COPs.

~ Specifically, “if any of the COPs are- outstanding, the Ciry's accepran : : nrs
will wigger brcpayments of COPs out of the City's own funds with an Accreted:
1 the dolar value of the non-cash sertlemant ™ While we are not aware of the likelthood ofsuch
a rype of sentlernent, the City would want to be comforrable that this requirement in no way limits
the City from any strategy it would otherwise pursue.

Insimpomnuhatanyf‘m Receil fei and ex; on an arc

'andgmﬁnmmcnvm:sfor:nvmmmlmdmmn. Thsconssd:mnonxs;mpomm

camicularly from a po perspective becaunse th i

oreseen reason, the City and have different interests.
For example, there conld be differenr incenrives o semle since glaanhnldnswouldbcpud

. first in this scenario. Punhcm

Unwind — The ability 1o unwind the transaction is governed in part by the provisions in regard 10
cessarion. Interest on the loan acecrues for 36 months from the date of such cessarion. The COPs
also have 2 nominal final matrity as of January 1, 2029. The City will want o undersrand ar
" whaz point the COPs or the City’s obligarion 1o proceed with litigation disappear if no sexlement
or judgement is achieved. Mzspamaﬂsipmmmvuymmmmﬁw-

loan and the compounding:

Indemnification — The:agreement: requires:the- €iry. 1o-indemnify L& Brothers.

includes an acknowledgment by the Cn:y r.ha:rhsrecoveryof?mgnmkmpts is ‘unwnmn and
speculative.” It is also worth noting that this indemnification includes “any procesds generated
from any a.nd all msurancc or sclf-insurance program in which the Ciry has pamcxpa;cd or will

participare.”

Financizal Considerations

Ceosts — The agreement specifically passes cenain costs 10 the City. These include the Trustee,
the Placement Agent Fee and the cost of any proceeding necessary 1o ensure the validity of the
COPs. In the case of the placement fee, Lehman is not obligated to purchase any of the COPs,
but the Ciry is obligated to pay Lehman’s fees from COP proceeds. Moregver, the City is limited

B-DTSC003578
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in its ability 10 seek damages should an investor fail to purchase the COPs. This limitation is
cqual to 10% of the authorized but unissued COPs.

Interest Rate — One consideration with the proposed loan is the interest rate. The rate for 3
month LIBOR as of December 21, 1999 was 6.17%. When added 1o the assumed loan spread of
20%, this results in all-in current interest rate of 26.17%. In evalvating this rate, there are several

factors that the City might consider.

_the Jevel of the interast-is quite-high; bur it is-difficuit 10 assess-if this rate is reasonable
since t!m:vm few comparable. ransactions.io.draw.upon. We arc unaware of any transaction
that is exactly like the one the City is contemplating. It is likely that the purpose of the financing
will require a raxable borowing. The thiny-year Treasury Secusity was approzimately 8.43% on
December 20, 1999, and even assumning a credit spread of 1.00% 10-2.00%- for a high-grade,
raxshie municipal bond; long-term; raxable mumicipal rates would be 7.50% to-8.50%. Only last

" week, th:ﬁtyofl‘..ohg Beach served a8 & condiit issuér I6r 2 privaie, hon-profit hoineowners
association in connecton with the purchase of some land. This wansaction was federally taxable
and resulted in a 9.40% interest rars for bonds manuing in 2030. However, this ransaction also
carried bond insurance from American Capital Access (ACA), which has an “A” rating, and
utilized a “super-sinker™ approach whereby bonds are Jikely 1o be paid off prior to mamrity.

As another paint of comparison, we evalvared the recent inwerest rate performance of cerain
securitization wransactions. Under a securitization, a municipal entity would “seli” its right
receive funire payincnts. Possibilities inciude debinguent tax. receipts, and more recemly, the

anticipated revenue 1o be received under the Tobacco Master Senlement Agreement. One way 1o
review the financing propasal is o think of the stralegy as a securitization of Program Receipes.
New York City recently sold bonds thar were secured solely by the projecied tobacco revenues.
These bonds had a. final msturity of 2039 and had yields ranging from 4.09% to 6.444%. It is
xmpmtammnozclhmthasdcallsagmnmufaummpansonbmscmcbondswcrc:ax-czempt
and utilized a unique structure. Matudﬁcsfm:hcschondswuemdulmmu-m&.

Ir is also worth noting thar commercial banks will often charge issuers a taxable interest race
based on un-reimbursed draws from a lewer of credit.  Letters of credit are used on cemain
variable rare municipal programs. If an issuer fails to pay principal of or interest on any, bonds
mmdbyakmafmdm:hccommﬂbankuﬁﬂpayaﬁthcpdndpalandintcrestonbchaif
of tne issuer and then begin to charge the issuer a “bank rare.” The-interest rate in-this situation. -
generally ranges from LIBOR plus ZOD%mI.IBORp!ns&OQ’A

The difficulty in using any or all of these wansactions 2s a point of comparison is that they have
fundamenmally different risk profiles. Investors will charge an interest rate based on their
perception of the likelihood of being repaid combined with the timeframe for repayment. The
- more restricted or less secure the repayment source, the higher the inferest rate. In the case of the
COPs, there is 2 very uncerain repayrment source. The credit of the aforementioned cases is not

B-DTSC003579
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comparable. Given the uncertainty of the repayment source, it is unlikely that a COP financing
secured solely by Program Receipts would receive bond insurance, a lenter of credit from 2 highly
rated commercial bank or even possibly, an invesunent grade raring. This likelihood has nothing
to do with the potenial success of the approach and instead, only relates 1o the limited narure of

the pledge of repayment.

Notwithstanding the limited nawmre of the repayment sources or the taxsble namre of the

~ borowing, we sdll have not been able 1o identify 2 comparable Joan. Howevers if the-City views
the transaction-closer to 2 venture capital wansaction given the security smucrure, then an interest
rae in excess of 20% may not be uoreasonsble. Venture: capitalists would typically look for
renirns on-equity that are well in excess of reumns on fixed income municipat bonds. It-will have
10 be uhimately the City’s détesmination that it is reasonable 0. assume that this interest rare
represents a Fellm on.equily versus-a fypical loan.

- - -Second: the-interest raie is vagable — The City has- generally assumed -an -interest-rare: of 25% -in-
evaluaring the loan proposal, bug it is imporant 1o note that the loan is based off of 3 month
LIBOR. This interest rate will change every quarter and it could be higher during the term of the
financing. While historical rares are not necessarily an indication of fumure rates, we - have
reviewed the past performance of 3 month LIBOR. Provided below js 2 graph illustrating the
trends in this index over the Iast ten years. )

3 monsn LIDOR
\,Bi‘-n-hf.
B BN SN CE T
LA e s - . R e T LI
- ey L T ___-_-‘..__:2-::‘!-:_;‘- ;":';___'.
a 1 - - - —— - -
. gh (.2 -
Lo R o - -
] st e L s 3 -
R Coremiimey  Gi70n
com i j 1 s
o~ ]\‘ ) / W—\s‘ !
§ oo j = - 1
- A ]

T gif;itiiiiéii_mif”555555;

LITE 1
R
Ll
v

Lo ]

Sainivh)

| ——Smm0R

B-DTSC003580



Jan-ﬂ&-ﬂﬂ 08:383z FrurSUNNENSsEN NATH ROSENTHAL T-058 P.OT/13  B-133

i e
..f'—"" PFM T 21, 1999
= o e
e

We have also created a model that will allow the City to test the i nnpacr. of different interest rare
assumptions. These sensitivity analyses include: (i) 2 scenario where LIBOR remains constant ar
6.17%. (i1) a scenario where LIBOR is assumed to be at the average rate of 3 month LIBOR over
the last ren years, 5.44% and (iii) 2 scenario where LIBOR is assumed to be at the highest feve]
that the index has been in the last len years, 8.62%. Each of rhese scenarios also assumes that
there will be no incremental settlements prior © the repayment date. To the extenr thar
semlement and/or judgement funds are used 1o reducc :he loan balzncc _the repayment
requirement as of Januvary 1, 2004 would be lower. : the.
assummptions in regard to the undedyi ei&ct onthe: size of the
potential repayment. Another particular of interest is that current 3 month LIBOR is unusually
high due 1o Y2K concerns. These results are provided below. .

Scenario Repayment Date Difference
Average LIBOR  L/1/04 $30099480
o " Current LIBOR /1704 $30,629,366 8529 386
Maximum [ IBOR /1704 532476,739 52.377.259
Term ~ Another material consideration ;5 ggmd rerm of the financing. The loan
assumption is thar serlement or ju will be received within. four While we
cannoc opine on the likelihood of 2 scztlem:nt wuh.m this time frame, it is clear that any delay in
funds, for whatever reason, would significanily effect the loan balance . The following
gmph ustrares the growth of the required repayment for the same three scenarios if the term is
extended. | .
mrwam
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mmgf-IBGR smysatamagelmk an&zr ras $188 mi
year highs. While the growih in the

concern given the limited liabilicy nfmmmmmmw«y_

-outstanding for such a peried of thime, i :
considerations ar¢ accurale. With-the p k- the m'uw.-::-f ot could sef very
large, 1t is increasingly myonm!hutb& Mﬂiw

undér any circumstances 10 the ¢ City, (ii) that there is no basis fot the landcr 10 cb’.llcnathe

Cuyscownh:hc ms and condivions of the loan and (iii).that there is no circumstance
whereby the funds- :nrdzan-ugwouldbeﬁmi::dhx.:he.sizr_ oan.

Budget - Another marerial consxdcrmon is the assmmd budget for the legal pmeeedmgs_
Cuaently, the budget provides $15 million for costs over the next four years (excluding the

* Placemint Fee). “The Ciry néeds 1o be comfortable thar the budger is sufficient and that there are
no contingency funds necessary for unforeseen circumstances. -This budget will also need ® be
looked at in the conrext of the fiming of any seniements. Given the size of.any porenrial financial
liability for the insurance companies in regard 10 the Ciry or even other jurisdictions, we would
asmmcmmthciusumnmmmpmizswoummmﬁrf&ﬂmmdcfmdm&ms. ThE
asspmed tming of any semlements or judgcments should ke into- consideration the- spirited
mmeof&ede&nxmdmmmmnmmmaybeapmkdmdmggﬁnmmm
th:mscﬂvcamimoumscﬁiz&;y

Credit Considerations

Market Perceptions — Another factor thar the City might wish w0 consider is the potential that
there might be some negative market perceptions in regard w the City. It is impormant 1o note
that the loan will be in the fonm of COPs and will be issued by a newly formed non-profit
corparation, the Lodi Financing Corporation. . As you know, the premise of a limited recourse or
conduit financing is that the Issuer, such as a city or county, does niot pledge their credir; instead,
the issuer simply pledges 2 specific stream of payments oficn fonm another source or entity. This
financial sgucture is not unusval and is ofien used with lease financing where a building
authority acts as a conduit for a city or county. 'Ihepohcylssuelhuismsedtswtalmomlor
political obligation wouidmeCityfedmmpayrhe" e~€iry-is.unsuccessful in the jegal
proceedings. Some comumunities, pamcula:ly those that issue frequentdy, may feel obligased 1o
make paymenis from a policy perspective. There are examples where issuers yepay loans, even
without being legally required, 1o ensure that the name of the city remains free of any negative

media coverage.

Regardless of the nature of the City’s limitsd legal obligation in a non-recourse or conduit
financing, it may also be argued thar the exraordinary namure of the financing may raise some
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questions in the investor communiry. Ceriain investors may associate the City's name on furure
 bond issues with the Ciry’s willingness to enter invo this type of wansaction, porentially causing
more limited market access or higher interest rates than otherwise would have occurred on fumre
isspes. Under a simation where insufficient sewtlement funds are derived and the Ciry clects not
[0 repay the loan balance, investors may also view the Ciry’s willingness to pay its’ debes in a
‘negative light In each case, the credit and markewbility of orher issues could theoretically be

effected.

However, this potenuial risk is difficult to weigh. If the wansacrion is swuctured 2s ontlined in the
term sheet, there sbould be no legal Liability and no credit or market implications for the Ciry.
The legal and disclosure documents for the financing should cleariy state that the Ciry's only
obligation towards the repayment of the COPs is the application of the moneys it receives from
the settlement andfor;udg:mcmandmnomyudw&tyobhgaredmmak:mof
pnnmpalandmmurwnhanyofh::avaﬂableﬁmds Anothcrwaympmmrhcﬁtyumenmm
--that-pnly large Sophisticared- investars-purchase the COPs - If the lender is gaing 1o serve zs the
ultimate investor, the Ciry might want to require an invesoment letter from the investor. This
letter would be required 2s 2 candition 1o purchasing the COPs and would be from the investor 1o
the Ciry. ﬂzcmvcsmrwouldhcmqnmdmsmmthatﬂmyundmodtbcmsnmon,nh.mks

and the security soucture. x

Conclusion

The proposed plan of finance appears wo offer the City an excellent opporunity 10 fund the
Program. As currenty outined, the strategy limire the financial Hability of the City from a legal
perspective and provides the necessary funds 10 pursue the remediation.  The interest rare-ony loan
:svuy:xpcnswcandabnvccmmahlemmnpalmmstm However, we are unaware
ofmydumcompanblcmsamon.andxfme&ybdmvesmmcm&rshouldbc
compensated as a reflun on equity, then ma:mpmﬂt inerest rare seems  more in line with
vmmpualmmmsthmhmm

Tbcsmgyxsalsopmdmdonasenesofasmpms. I!auyofthmassmnpanmpmmm
be false or untrue, it could adversely effect the swrategy. If the City can get the legal and financial
comfort outlined hercin, we belicve that the strazegy is wonth porsuing furher. Prior 1o
proceeding, we would recommend that the Ciry receive appropriaie guidances from qualified

~ counsel on the following:

- tharthe Ciry's financing structure is legally valid and anthorized;
= that the City’s ease is likely 10 succeed; -

- tharthe Ciry’s budget and rimeframe is reasonable;

- thar the loan will be secured only by Program Receipts;
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. thar the Joan will innawayseweasanimpedimemromc‘avaﬂabﬁizyoffundsfurthe
environmental clean-up or strategies that would otherwise be pursued in connection with. the
clean-up. _ :

It is also possible that the City would want assurances 25 1o the security of the loan from the

invesior. We would prefer a lester from the investor that clearly oudines the investot’s
understanding of the security and limited nature of any remedies.

Finally and as we mentioned above, we arc not a Jaw firm and do not intend 1o opine on the legal
merits of the case or the timing of any judgement or setlement. The purpose of this memo is to
help the City review the cumrent proposal. The memo is intended for infarmarionsl purposes only
and is not — nor is it intended — [0 represent any endorsement of the suategy or approach.

_ As always, should you have any questions, please do not hesirate 10 call me at (415) 982-5544.
. © . Sincerely.
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UMITED STATES DLISTRICT COURT
BASTERN DLSTRICT OF CALLFORNIA
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CITY OF LODI,
NO. CIV, S5~00-2441 FCD JFM
Plaintifr,

v. MEMORANDUM_AND ORDER
M & P INVESTMENTS, et al..

Uefendants.

~——-00000=~~=

This makter is before the court on the reguest for
reconsideration by non-party Lehman Brothers, Inc. (“Lehman”)
under Federal Xule of Civil Proceduxe 72' and Eastern District
Local Rule 72-303(¢). Jehman challenges the May 13, 2003 ordex
of the Magistrate Judge reguiring Lehman to produce certain
allegedly privileged documents pursuant to & motion to compel
filed by defendant Guild Clesners, Inc. (“Guild"). For the

veasons discussed below, the Magistrate Judge’s arder of May 13,

t Bll further references to “Rule” are TO the Federaul
Rulas of Civil Procedure.
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2003 is AFFTRMED and Lehman’s request is DENIED.?
BACKGROUND

In late March 2003, defendant Guild served e subpoona isutad
outr of Lhe Southern Distriat of New York on Lehman seeking
documents pertaining to plaintiff Clty of Ledi’s (“Lodi”) gchena
for finanoing environmental prosecutions ot contaminated arcae
within the ¢ity. (3ee Ex. B. to Decl. of Michelle C. HFunt (“Hunt
mecl.”) in Supp. of Mot. to Stay at 4.] While Lehman produced
approximately 4,630 pagea of documents in cesponse to the
subpoensa, it withheld certaln cateysaries of decuments claiming
they are protected by the attorney-client joint interast
privilege. (Lehman’s Req. for Recons. at 3.)

Guild moved to compel the documentes before Magilstrate Judge
Moulds on May 7, 2003. TLehman opposed tﬁe motion and submitted
the disputed documents for ipn camera inspection. On May 13,
2003, Magistzate Judge Moulds granted Gulld s motion @ud oxdered
Lehman to produce its documents by May 20, 2003,

On May 18, 2003, Lehman filed an ex parte application to
stay the Magistrate Judge's crder. By minute ordey dated May 20,
2003, the court granted Lehman’s en parte appliecation and stayed
the May 13, 2003 order pending resolution of this reguest fozx
reconsideration.?
vy
s

2 Because oral argument will not be 2f material

assistance, the court oxders this matter submitted of the bLriefs.
See E.D. Cal. Logal R. 7B~230(h).

3 Lehman's present request for reconsideration was filed
conenrrantly with the ex parte application.

2
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STANDARD

Pursuant to Rule 72(a)‘ and Hastern District Local Rule 72-
303({f), = Magistrate Judge's order regarding non-dispositive
pretrial motions shall be upheld unless “clearly erroneous or
contrary to law.” Fed. R. Civ. P, ?2{3)} £.p. Cal. Local K. 72-
303({f): sea 28 U.5.C. 8 636(b) (1) (A} {("A judge ol the court may
raconsider any pistzial matter . . . where it has been shown that
the magistrate judge’s order is glearly exzonsous or ceatrary to
law.”}. Thus, the esurt reviews Lehman’s present request fox
reconsideration pursuaunt to Rule 72{3}_and lLocal Rule 72—303(c!5
applying the standard of Local Rule 72-303(f!. '
/1

14
15
16
17
18
13
20
21
22

23
24
25
26
27

* Federal Rule of 0ivil Procedurc 72(a) provides in
relevant part:

Within 10 days after being smerved with a copy of the
magistrate judge’s crder, a party may serve and file
objections fo the order; a party may nct thereaftex
a53ign as error a defect in the magistrate judge’s
order to which ¢bjection was not tgmaly made. Tha
district judge to whom the case is assigned shall
consider such objectlons and shall weodify or zet agide
any portion of the magistrate judge’s oxder found to ke
clearly aerronecus gr contrary to law.

Fed. R, Civ. P. 72(a).

b Bnatern District Local Hule 72-303(c) provides:

B party ccaking reconsideration of tha Magistrate
Judee’s ruling ahall file an original anc uns copy with
the Clerk and serve on the Magistrate Judge and on 21l
partivs a weitken reques: for regonsideration by a
Judge. Such request shall specifically designate the
ruiing, or part thereof, ebjected to and the basis for
that objectiocn. This zequest shall be captioned
“Request for Reconsideration by the District Court of
Magistrate Judge's Ruling.”

BE.D. Cal. Lucal R, 72-303(c).

AMAL Aan
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A. Magistrete Judge’sz May 13, 2003 Oxder

2y¥13, 2003, Magistrate Judge Moulds ruled Lehman did

néh'§haie=aﬁ'éttarhgirdiient privilege with Lodi’s counsel,

[T I B B ST B "R R I o
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Envision Law Gfoup ("Envislon”}. (Order, filed May 13, 2003 at
1-2.}) 'The Magistrate Judge further found: “To the extent the

documents [in Lehman’s possession] reveal attorney-client

privilaged communication between the City of Lodi and its

sounsel, the court finds that therxe has been a waiver of the
privilege.” (Id. at 2.} Consistent wi.h the finding Ehat Lahman
did nol sharc an attormay-client relationship with Envision, the
Magistrate Judge concluded, “the joint interxest doctrine is
inapplicable, given the relatienship between the CilLy of Lodi snd
Lehman Brothers, Inc.” (Id.) 2ased on these findings, the
Megistrate Judge granted Guild’s motion and crdersd the
production of Lehman’s withheld documents. (Id. at 2.)

Lehman now challanges the May 3, 2003 order on two grounds.
First, Lehman argues the Magistrate Judge erronesusly concluged
the doguments were relevant to Phase I liability issuea.
(Lehman’s Req. for Recong. at 3.) &econd, Lehman contends the
Maglistrate Judge failaed Lo properxly apply the attorneyvélient
joint interest privilege. (ld.) The court addresses each
argument belcw,

.B. Ralevance

“Under Rule 26(b) (1), parties may obtain discovery regarding
any matter, not privileged, that is rclevant to the claim. Fed.
R, C4v. P. 26(b)(L). Tu e relevant, evidencs must have a

tendancy to make the existence of any fact of congaguence more or

4
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less vrubabls than without the evidence. Fed. R. Evid. 401.

Lenhman argues the Magistrate Judge erroneously congluded
Guild’s subpoena eought documents within the scope of discevery
permitted in Phase I. Lchman challenges the Magistxate Judge's
finding by attacking Guild’s argument aupporting relevance.
{Lehman’s Reg. for Racons. at 7.) OAccording to Lehman, it is
Gtild's position that the relevance of thé dpcuments turn on
whother Todi propexly maintained, inspected, and repaired its
municipal and water sewer systems, (Id.) Lehman then asserts
that this theory of relevance fails because the financinq.PrOgram
petweer Lehman and Ledi “could only be expended on certain
limited program costs, such as enforcement activities, not on
sewer naintenance.” (Id. at 8.)

Both the Niukh Cirouit in Firegau’s Ffund and this coure haf¢
previously noted the relevance and impact that Lodi’s enforgement

strategy bas played in this cass. Sg¢ Fireman's Fund Jne., Co. V.
City of Twadi, 302 ¥.3d 928, 953 (3th Ldixr. 2002}; [Mem. and Order,

£iled Mar. 31, 2003, at 9-10.) From the outset of this
i1itigation the central issue has been identifying and properly
gllocating responsibility for the cit}'a groundwater
contamination. Lodi's series of transactions with Lehman to
“finanece a portion of the costs of its envirormentzl abatement
program”® for the City’s groundwater contamination would geem
similarly relevant. Because Lehman apparently has a centingant
financial interest in lodi’s reccovery in this litigation, any

non-privileged decuments in Lehman's possessicn related to the

& (Lenman®s Req. for Recons. at 7.)

3
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sgries of trensactions berween Lehman and Lodi are relavant and
discoverable. Fed. R. Evid. 401.

c. Privilege

“The party asserting an evidentiary privilege has the burden
to demenstrate that the privilege applies to the information in
]quastionﬂ* Torpay v. Upitsd States, 940 F.2d 1424, 1426 (9th
Cir. 1988). To support its claim of privileges, Tehman has
provided this court with the subject docuthents for in gamera
inspection. However, Lebman hag nct submitted a priviloge log
under Rule 45(d) (2} that provides “ea descxiption of the nature of
ihe documents, communications, oY things not'produced that is
sufficient to enable the demanding party to contesi the wlaim.”
Fed. R. Civ. P. 45(d)(2). 1In its moving papers Lehman provides
only a brief summary of the fourteen categories of documents that
it has withheld, but dees not distinguish its legal arguments &s
applied to the various categories of documents. Consequently,
Lehman’s burden of demonstrating that the privilege applies can
only be determnined by ar analysis of the withheld dotuments
viewad in totg. Bacause Lehman relies upon a derivative claim of
the attorney-client privilege, the present detezminaticn turns on
the nature of the relatienship between Lehman and Lodi.

Lehman contends that it has withheld dissovery of certain
documents because they “constitute or reflect communications with
the City or its attorueys te the undarlying litigation” and that
the “joint interest” privilege (also called the joint defenge or
common interest privilege) attaches to its communications
“pacause Lehman and Lodli have substantially simlilar interests in

the litigatieon at issue.” (Lehman’s Reg. for Recons, at 9, 11.)

6
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Bucuause Lohman’s = aim of common interest privilege presupposes
the cxistence of an underlying attorney-client privilege, the

court first examines the nature of the communicatlons and

relatlonship betwesn Lehman and Lodl, Seg Tn re Grand Jury
Subnognag, 202 F.2d 244, 245 (4th Cix. 1380).

1. The Lehman-Tiodi Communiéations and Relationship

Lenman's communication with Lodi is comprised generally of
correspendance that provides updetes on the status of this
litigation, summaries and charts of the amounts spent on
litigation, and proposed timelines. The docurents wure prepared
by elther (1} representatives at Lehman, (2) in=house counsel and‘
autside counsel for Lehman, or (3) counssl for Lodi. The
recipients of the coemmunications gensrally includeq heth Lehman

repreaencatives and outsida coungel for Lehman.’

The guit

furtherance of their business deal that funds this_lit;gnticn. A

raview of these communicaticns doco noet reveal any indicla of

legal advige or representagion aor an attorney-cliant

ralationship. Indeed, the only relaticnship between Lehman and

Lodi is based upon an arms=-length businese transaction of funding
in rcturn for profit., This relationship is not privileged and
the subject documents, 1f relevant, are discoverable.

Bgsuming Lehman and Lodi each gsnerated theis own internal
documents that would ke pratacted by the attorney-client

privilege, the privileged nzture of such documents was waived

! In ona instance, thess is o lotter generated by GLhe
city attorney for Lodi and sent to California Departmént of Tozxic
Substannes that was copied Lo Lehman.,

7
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upen disclesurs to one anotrher because, “[t]jhe voluntary delivexny
of a privileged communicaticn by a holder of the privilege to
someone not a party to the privilege waives the privilega.¥

o _Cou , 170 F.2d 1421, 1433 [9th Cix. 1985).
Further, as discussed below, tha common interest privilage does
not apply becsuse it “does nut creata an independent privilege,
but depends upon & proper showing of the other elements of tre
sttorney-client privilege.” Katz v. ATsT Corp,, 191 F.R.D. 433,
A37-438 (E.D. Pa. 2000). Thus, Lebman fails to demonstrate that
it shares an attorney-client relatienchip with Lodi ¢r, as
discusped below, that any cognizable pr;vilage attaches to the
subject communications.

2. Common Interast Privilage

fne common interest privilege operates as an exgeption to
the general rule that the attorney-c¢lient privilege is waived
upon disclosure of privileged information with a third perty.
Katz, 191 F.R.D. at 437- 38; =mee I ra Grand Jurv Subpoenss, 902
F.2d at 249, To establish the cemmon interest pzivilegs, “the
party assarting the privilege must show that (1) the
comrunications were made in Lhe ceurse of a joint defense effort,
{2) the =tatements were designed to further the joint defense
effort, and (3) tha privilege has noi been waived.” [Unitesd
gtates ex rel. Burroughs v. DeNardi Corp., 167 F.R.D. 680, £86
(s.D. Cal. 1586} .

Lehman does not attempt to prove the reguired elements for
the common interest privilege., Instead, Lehman relies ugpon
Hewigtt~Packard Co, ¥. Baugch & Lomb, Inc., 115 F.R.D. 308 (W.D.
Cal. 1987) and In re Moxtgage § Realtv Trust, 212 B.R. 648

§
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(Rankr. C.D., Cal., 1997} in claiming the common intersst
privilege.
a. 1 =P ar - & L

Lehman contends Hewlett-Packazxd reguires application of the
common interest privilege in this case because Lodi, like Bausch
& Lomp, had a “guty to disclose all jntormation about potential
litigation Lo Lehman in exder ta give Léhman the tools to declde
whether to invest in the litigation.” (Lehman’s Req. for Recons.
at 9.) The court disagress. In Hewlett-Packard, Bausch & Lomb
had a legal duty to disulese an opinion lefter which analyzed the
thymat of Litigation to GEC in the midst of = potenti#; business
deal. Hewlett-packard, 115 F.R.D. at 308. Significantly, tho
disclosure dealt specifically with the very acsset that GEC zought
toc puzchase. Jd. In contrast, while Lodi may have a cdn;ractuai
duty to report to Lehman safter thelr agreement was consummaﬁed,
auch reports are wholly dlssimilar to the malsiial diseslosures

that were required of Bauach and Lomb. This radical diffarence

undermines Lehman’s reliance on Hewlett-Packaxd., Unlike Hewlekb-
Packard and contrary to Lehman’s contention, the communications

between Lehman and Lodli were not “tools to decide whether te
invest in the litigatien”! because the communications all involve
matters occurring &after Lehman invested in the liticetion.
Hewlgtt-Packard simply does not support Lehman’s elaim of cormmon
intercst privilege.

Lehman’s positiecn is Eurther distinguithed from Hewlefl=
Pagkaxrd by th2 distinct policy considerations underlying tchat

e {Lehman Req. for Raccns. at 9.)

9




7-10-23; GEPM;

HE S S S

1| Jecision which are inapplicable to the present case. In Hesloft-
2|l Packard, the court was persuaded to uphcld the attorney-client
3l privilege because it hoped to encourage the negotiaced sales of
4 | businesses thal invelive 2ssets protected by intesllectual property
% law. 3ee id. at 311. Here, sound public policy runs ceounter Lo
6( Lehman’s claim of p:ivileg&. The business transaction betwesn
7] Letman =nd lodi to fund eaviropmental litigarion for profit could
8 § undermine the efficient and effective remediation because the
9| investment bank does not sesk to renediate, instead,' it éeaks Lo
10 | recover its investment snd make an axtracrdinary profit. To the
11 extent Lebman’s financlial arrangement with Lodi could conflict
12| with the goal of cleaning up anvironﬁsntal contamination, sdund
13} policy counsels against encouraging such arrangemsints.
14 k- In re Moxtagage & Realty Trust
15 Lehman also relies upon In _re Mortgsge & Realty Trugt to
16 claim the common interest privilege spplies. In In_re Monrtgage &
17 | Realty Trust, the bankrupley court applied the common interest
18 § privilege to prevent the disclosure cf a telephone conversation.
19§ The bankruptey ccurt found the common interest privilege
20 | applicable because of the shared legal duty “to maximize the
21| debtor’s estate” between a debter in possession and the committee
22l of creditors. In rs Mortgsge & Realty Trust, 212 B.R, aﬁ 653,
23 In this gase, Lehman and Lodi have no shared duty thot is
24§ analogous to tho bankruptcy context discussed in Ipn re Mortgags &
254 Realt ¥ Otnher than the distinct obligations created by
26
27 2 Lehman also anwlogizes ite position with Lodi to
. “information exchanged bstween defense counsel and defendant’s

{continued. ..}
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their contracLuei relazionship, TLehman and Lodi shara no common
legal duty with one anocther. BAccordingly, In re Mortgags &
Realty doss not support application of the common interest
privilege.

3. Applicatios of the Common Interest Privilege to
this Case

ns dissussad above, neither Hewlett-Backard nor In_re
Mortgage & Realty Trust support Lehman’s elaim of privilege.
Lehman’s only remaining basis for asseriing a common interest is
that “koth parties possess a maijor financial incentive in
prevailing in the lawsuit and secek to reccver mensy.” (Lahman’'s
Rag. for Recons. ak 8.) Such incentives do not suppert Lehman's
claim of common interest privilege bscause the common interest
mugt be “identical, not similar, and be legel, not sczlely
comnercial.” Katz, 181 F.R.0. at 437 (emphasis added) (quotiug
In xe& Regents of the Univ. of Cal., 101 F.3d 1386, 1390 (Fed,
Cir. 1996)): ssc Union Carbide Corp. v. Dow Chemical Co., 619 F.
Supp. 1036, 1047 (D. Del. 1985); Duplan Corp. v. Desring
Milliken, Tmc,, 397 ¥. Supp. 1146, 1192 (D.2.C. 197¢). Because
Lehman’s sole intezest in this litigation is profit, such an

interest cannot form the basig for the common interest privilege.

¥t{...continued)
insurer.” (Lehman’s Reg. for Recons. at 1l.) Lehman’s analcgy
is unpersuasive, The origin of an insurer’s rola in litigation
arises from a dury to detand its insured that {a imposed by law.
Here, Lehman is an investment bank with no legal duty to
participate or defend Lodi in this litigation. Further, an _
insurex exercises its contractual right to direct the courge of
litigation on behalf of its insured, In contrast, lLehmat “does
not have any role 1n litigation strategy.” (Id. at 2.)
Accordingly, Lehman’s analogy to insurance coptaxt does not
support application of the common interest privilege.

1l
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gpacz, 151 F.R.D. at 437. Accordingly, the Magistrate Judge’s
order of Nay 13, 2003 is not clearly exrroncous of contrary o
law.
CONCLUSION
For the ressons set {orth asove, the court makes the
following ordersa:

1. The stay imposed by the court’s May 20, 2003 minute
orcer stay is REMOVED;

2. The May 13, 2003 crder of Magistrate Judge Moulds
regarding non-parxty Lehman is AFFIRMED, including the
documente in “{tem 14" submitted by Lehman for in
gamaka review; :

3. Lehman's request for recensideration igs PENIED.

IT I8 S0 ORDERED. .
DATED: June 27, 2003 ; C:Z.

FRANK C. DAMKELL, Jr. .
UNITED STATES DISTRICT JUDGE
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LODI CITY COUNCIL
REGULAR CITY COUNCIL MEETING
CARNEGIE FORUM, 305 WEST PINE STREET
WEDNESDAY, NOVEMBER 3, 1999
7:00 P.M.

ROLL CALL
Present. Councit Members — Hitchcock, Mann, Nakanishi, Pennino and Land (Mayor)

Absent:

Council Members — None

Also Present:  City Manager Flynn, Deputy City Manager Keeter, Public Works Director Prima,

Community Development Director Bartlam, Finance Director McAthie, Electric
Utility Director Vallow, Human Resources Director Narfoch, City Attorney Hays
and Deputy City Clerk Taylor

INVOCATION

The invocation was given by Pastor Bruce Logue, Ham Lane Church of Christ,

PLEDGE OF ALLEGIANCE

The Pledge of Allegiance was led by Perry Wilcox representing Troop 474 of the Girl Scouts
Tierra del Oro Council.

AWARDS / PROCLAMATIONS / PRESENTATIONS

a)

b)

d)

Mayor Land and Community Improvement Manager Wood presented the November
Community Improvement Award to Antonio Murguia, property owner of Carniceria
California Deli, located at 620 South Central Avenue, Lodi.

Laura Heinitz, member of the Lodi Arts Commission, updated the City Council on the
many accomplishments and activities of the Commission. Mrs. Heinitz invited the public
to get involved in specialty arts classes, ballroom dancing, or one of many upcoming
performances in the theater. Those interested were encouraged to contact the Square at
333-6782 for tickets and information.

Captain Adams with the Lodi Police Department introduced Audrey Lake of the Dayton-
Hudson Corporation who informed the Council about its “Partnership Appreciation
Awards" program. Detectives Reba Ridino and Roger Butterfield were both recognized
for their partnership with Target and Mervyn's Loss Prevention personnel in investigating
crimes that effect its industry. Further, Ms. Lake presented Captain Adams and Captain
Mauch with a check for $1,050 to help in the purchase of specialized equipment to assist

in the fight against these types of crimes.

Ken Nieland made a presentation to the City Council regarding the upcoming Sandhill
Crane Festival. November 5-7, 1999 marks the Festival's third year, and those attending
will experience the addition of an art exhibition, a kick-off reception and an increased
amount of exhibitors, educational materials, and information. Also shared was the fact
that one individual crane, tagged and recorded as retumning to Lodi annually for several
years, has been given the name “Lodi".
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5.

CONSENT CALENDAR

In accordance with report and recommendation of the City Manager, Council, on motion of
Council Member Nakanishi, Hitchcock second, unanimously approved the following items
hereinafter set forth except those otherwise noted:

a)

b)

c)

d)

e)

g)

h)

i

Claims were approved in the amount of $3,579,953.25.

The minutes of October 19, 1999 (Special Meeting) and October 20, 1999 (Regular
Meeting) were approved as written.

Adopted Resolution No. 99-166 awarding the bid for the purchase of ten portable radios
and six mobile radios for the Police Partners Program to the low bidder, Lagorio
Communications, of Manteca, in the amount of $10,759.45.

Adopted Resolution No. 99-167 awarding the bid for the purchase of fifteen wood utility
poles to the low bidder, North Pacific Lumber, of Portland, Oregon, in the amount of
$6,028.61. (Due to a conflict of interest, Council Member Pennino abstained from
discussion and voting in this matter.)

Adopted Resolution No. 99-168 awarding the bid for the purchase of 15,000 feet of #750
600-volt XHHW aluminum conductor to the low bidder, Graybar Electric, of Sacramento,
in the amount of $20,180.01. (Due to a conflict of interest, Council Member Pennino
abstained from discussion and voting in this matter.)

Adopted Resolution No. 99-169 authorizing the purchase of a Green Machine Model
414RS Sidewalk Sweeper for the Street Division of the Public Works Department from
Westemn Traction Company, of Union City, in the amount of $27,799.50.

Adopted Resolution No. 99-170 awarding the contract for Parks and Recreation
Department Restroom Accessibility Retrofit, 125 North Stockton Street, to Advantage
Construction, of Stockton, in the amount of $38,401 and appropriated funds in
accordance with staffs recommendation.

Accepted the improvements under the “Lodi Lake Park Storage Building, 1101 West
Tumer Road” confract and directed the City Engineer to file a Notice of Completion with
the County Recorder’s office.

Adopted Resolution No. 99-171 authorizing the City Manager to submit an application for
State grant funds for park improvements at Lodi Lake Beach.

Adopted Resolution No. 99-172 authorizing the City Manager to submit fiscal year
2000/01 Environmental Enhancement and Mitigation (EEM) Program grant applications
for the following landscaping projects: (Due to a conflict of interest, Council Member
Pennino abstained from discussion and voting in this matter.)

e Kettleman Lane Median Landscaping ($105,000)
(from Hutchins Street to Ham Lane)
The median is being constructed as part of the Kettleman Lane (Highway 12) and
Crescent Avenue Traffic Signal/Median Project

e Hutchins Street Median Landscaping ($135,000)
{from Hamey to Kettleman Lane)
This gateway to Lodi is beautifully landscaped for a short stretch of median. The
Public Works Department seeks to extend the landscaping to Kettleman Lane.



Continued November 3, 1999

k)

n)

0)

P

e Lower Sacramento Road Median Landscaping ($250,000) (from Turner Road to
Harney Lane). Although the original estimated cost is $620,000 for landscaping, the
EEMP’s maximum award is $250,000.

Adopted Resolution No. 99-173 approving a Public Benefits Program grant in the amount
of $91,135.00 for the Light Emitting Diodes (LED) Traffic Safety Signal Conversion;
authorized the City Manager to execute an agreement with Energy Masters International,
Inc. to implement the project; and appropriated funds in accordance with staff
recommendation. (Due to a conflict of interest, Council Member Pennino abstained
from discussion and voting in this matter.)

Adopted Resolution No. 99-174 approving the Lodi Residential Air Duct Testing & Attic
Insulation Rebate, a demand-side management component of the City of Lodi Public
Benefits Program, for a total of $175,000. (Due to a conflict of interest, Council
Member Pennino abstained from discussion and voting in this matter.)

Adopted Resolution No. 99-175 approving a Public Benefits Program grant in the amount
of $7,215 for Nationwide Wire & Brush Manufacturing, Inc. as part of its energy
conservation effort. (Due to a conflict of interest, Council Member Pennino
abstained from discussion and voting in this matter.)

Adopted Resolution No. 98-176 approving a Public Benefits Program grant, not to exceed
$5,000, to the Salvation Army of Lodi for a low-income household demographics study.
(Due to a conflict of interest, Council Member Pennino abstained from discussion
and voting in this matter.)

Agenda item #E-15 entitled, “Transfer of funds to the Northern California Power Agency
(NCPA) Geothermal Bond Escrow Account” was removed from the Consent Calendar
and discussed and acted upon following approval of the Consent Calendar.

Adopted Resolution No. 99-178 approving the transfer of control of cable television
franchise from MediaOne Group, Inc. to AT&T Corp. (Due to a conflict of interest,
Council Member Mann abstained from discussion and voting in this matter.)

a)

ACTION ON ITEMS REMOVED FROM THE CONSENT CALENDAR

Agenda item #E-15 entitled, “Transfer of funds to the Northem California Power Agency
(NCPA) Geothermal Bond Escrow Account”.

Electric Utility Director Vallow reported that the Northern California Power Agency (NCPA)
and its members concluded a major project debt restructuring this year which resulted in
significant reductions of yearly debt service payments. Subsequently, NCPA has
continued to pursue additional opportunities to enhance members' competitive positions.

Recently, NCPA and its Financial Advisor developed a financial instrument designed to
result in a net savings to NCPA Geothermal Project participants. This instrument would
establish a Geothermal Bond Escrow Account for a portion of outstanding Geothermal
Project debt drawing a higher rate of return than the Local Area Investment Fund 6.35%
on October 20, 1999. The total additional retum for the City of Lodi would be
approximately $222K over the period January 1, 2000 through July 1, 2010.
Subsequently, and in accordance with the NCPA Geothermal Project Third Phase
Agreement and NCPA Commission rules, establishment of the Geothermal Bond Escrow
Account was approved at the October 28, 1999 NCPA Commission Meeting.



Continued November 3, 1999

The City of Lodi's escrow account funding share is $2,300,000 based upon Geothermal
Project share and anticipated interest rate. Due to the amount required, Fiscal Year
1899-2000 Operating Revenues will not be adequate to accommodate the requirement.
Therefore, it was recommended that source of funds be as follows: $1,000,000 from City
of Lodi — NCPA General Operating Reserve and $1,300,000 from the Electric Utility Rate
Stabilization Reserve 162.

The above actions are compatible with the Electric Utility Department's Competition
Transition Plan.

Following discussion, the City Council, on motion of Nakanishi, Hitchcock second,
adopted Resolution No. 89-177 approving the transfer of funds to the NCPA Geothermal
Bond Escrow Account in an amount not to exceed $2,300,000. (Due to a confiict of
interest, Council Member Pennino abstained from discussion and voting in this
matter.)

7. PUBLIC HEARINGS

a)

Notice thereof having been published according to law, an affidavit of which publication is
on file in the office of the City Clerk, Mayor Land called for the Public Hearing to consider
unmet transit needs.

Public Works Director Prima reported that a prior public hearing was held on Thursday,
October 21, 1999, at 2:00 p.m. at the Hutchins Street Square Senior Center. No unmet
transit needs for the City of Lodi were identified at the public hearing.

These public hearings are an annual requirement of the Transportation Development Act
regulations. The regulations require the San Joaquin Council of Gavermnments (SJCOG)
to determine if there are any unmet transit needs that are reasonable to meet. Because
of the recent transit service improvements, we do not expect SJCOG to find any unmet
transit needs in Lodi.

Hearing Opened to the Public

1. J. W. Baker, 1825 S. Church Street, Lodi, commented that the Dial-a-Ride buses
are busy every day, the service is bad, the waiting time is unreasonable, and
even with a reservation to a destination, calling for a ride home becomes a
demand response call which is terribly frustrating. Further, he stated it appears
some buses are carrying only one passenger, and he believes Dial-a-Ride was
and should remain a service tailored to seniors and the disabled. Mr. Baker did
comment that the drivers are great, but management of the program appears to
be messed up.

Transportation Manager Tobar commented that FTA requires a reservations program,
and that these customers will have priority over demand response calls. The number of
customers utilizing the program, established in 1997, has increased greatly in recent
months, and the majority of these customers are students and adults needing
transportation to and from school and work. Prior to 1997, the entire system operated on
demand response. Those currently participating in the reservation program enjoy the
reliability and convenience of door to door service and the cost.

Council Member Penninc expressed concern that the purpose in creating the Dial-a-Ride
program was to provide fransportation services to our senior citizens and the disabled,
and noted he was not aware that the program was no longer focused on those needs.
Foliowing discussion, Council concurred with Mr. Pennino's recommendation that the
Dial-A-Ride program be reviewed and brought back to Council for discussion at a future
meeting.

4
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Public Portion of Hearing Closed
ACTION:

No Council action was required regarding this matter.

8. COMMUNICATIONS (CITY CLERK)

a)

b)

c)

On recommendation of the City's Risk Manager and/or the City's contract administrator,
Insurance Consulting Associates, Inc. (ICA), the City Council, on motion of Council
Member Pennino, Land second, unanimously rejected the following claim:

1. Steve Escarsega, date of loss 9/19/99

Deputy City Clerk Taylor read the following ABC Licenses:

1. Wine & Roses Country inn, 2505 West Turner Road, Lodi, On-Sale General,
Person to Person Transfer

2, Centro Mart, Lakewood Apple Marketplace, 1320 West Lockeford Street, Lodi,
Off-Sale Beer and Wine, Premise to Premise Transfer

The City Council, on motion of Pennino, Hitchcock second, unanimously directed the City
Clerk to post for the following expiring terms on various boards and commissions:

Lodi Senior Citizens Commission

Trella Arieda Term to expire December 31, 1999
Terri Whitmire Term to expire December 31, 1999

San Joaquin County Mosquito and Vector Control District
Jack Fiori Term to expire December 31, 1999

9. REGULAR CALENDAR

a)

Agenda item #H-1 entitled, “Salary range adjustments for General Services positions”.

Human Resources Analyst |l Evans informed the City Council that during contract
negotiations with the General Services bargaining unit, it was agreed that a salary survey
would be conducted for six classifications within the unit: Customer Services Supervisor,
Parks Project Coordinator, Purchasing Assistant, Sr. Storekeeper/Buyer, Supervising
Administrative Clerk, and Support Services Supervisor,

After completion of this survey, City staff met with the General Services unit
representative to meet and confer over the impact of these changes on these six
classifications. As a result of these discussions, and the recommendations of the salary
consultant, it is our recommendation that the following changes be made to the City's
compensation plan effective July 1, 1999:

Parks Project Coordinator
Step A Step B Step C Step D Step E

$3.220.97 $3,382.01 $3,551.15 $3,728.71 $3,915.10
This new range represents a 15.9% increase over the old range.
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b)

Purchasing Assistant
Step A Step B StepC Step D Step E

$2,044.77 $2,147.00 $2,254.36 $2,367.08 $2,485.43
This new range represents a 7.6% increase over the old range.

Support Services Supervisor
Step A Step B Step C Step D Step E

$2,404.60 $2,524.83 $2,651.08 $2,783.63 $2,922 81
This new range represents an 11.3% decrease from the old range.

Customer Services Supervisor No change is recommended
Sr. Storekeeper/Buyer No change is recommended
Supervising Administrative Clerk No change is recommended

The impact of these changes would be an increase in the salary ranges for Parks Project
Coordinator and Purchasing Assistant, and a decrease in the range for Support Services
Supervisor. The effect of these changes on the employees occupying these positions
would be a 5% increase for the Parks Project Coordinator and Purchasing Assistant, and
a freezing, or *Y rating™, of the salary for Support Services Supervisor.

Following discussion, the City Council, on motion of Pennino, Hitchcock second,
unanimously adopted Resolution No. 99-179 approving the implementation of salary
range adjustments for Parks Project Coordinator, Purchasing Assistant and Support
Services Supervisor.

Agenda item #H-2 entitled, “Authorize execution of appropriate documents establishing
financing program for Environmental Remediation Program relative to groundwater
contamination”.

City Attorney Hays reminded the City Council that about two and one-half years ago, the
City entered into an agreement with the Califomnia Department of Toxic Substances
Control, which placed the City in the position of lead agency relative to cleaning up the
PCE/TCE groundwater contamination in the City. The decision to become the lead
agency was undertaken by the City Council after evaluating alternatives and their affect
on the community generally. The Council at that time rejected a program that would have
resulted in very significant water rate increases for all water rate payers in the community.
Instead, the City began funding the environmental remediation activities from reserves in
the water fund. The activities to date have principally been of a legal nature and have
resulted in the City expending significant dollars. This. office.some. time..ago. began
exploring the possibility of integrating a financing undertaking with the legal strategies that
the City wished to pursue in order to accomplish the necessary cleanup program. The
City Manager directed that if a program could be developed which did not put at risk funds
other than those to be recovered through our environmental remediation activities, then it
was a program he would be willing to support as well.

cmmusa_remnmendahmtomovefomardeaﬁnanun%_

__gmra__ql_aswehavedeveloped!t,asweilasourtechnma‘re ediation program, with the

revenue stream being only those dollars that are recovered under our environmental
remediation program. We have coordinated the program with the Envision Law Group
agreement so that payments under that agreement, as presented, track the budget and
the financing. No other City revenues are pledged under this program to repay the
holders of Certificates of Participation other than program recoveries.
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While the financing concept is unique, the actual financing transaction is virtually identical
to the Certificate of Participation transaction which the City recently undertook involving
the City's electrical system. The effect of Council's approval of the financing is to provide
dollars to proceed with our environmental enforcement and remediation activities relative
to the PCE/TCE contamination once the financing is completely in place. At that point in
time the City will cease to be spending moneys from the water fund.

Council will note that the transaction has moved up from $15.75 million to $16 million.
This increase reflects the time that has elapsed since we first began this process along
with increased costs incurred by Lehman Brothers in developing the legal structure of the
transaction. Those costs, as the others, are covered by the transaction now that it has
increased to $16 million.

Alex Bumett, Financial Advisor with PFM, provided a brief presentation regarding the
proposed documents, and reflected on the four main factors involved in going forward
with this program: the flow of funds and security structure; limitations on non-cash
settlements associated with the loan; costs associated with the program, which are clearly
outlined and certain fees that are limited but no contingent; unwinding provisions
govemned in the documents.

_Council Member Hitchcock expressed her concerns with moving forward, and asked for
clarification_regarding the documents Mlded requesting that Mr. Burnett provide a
review of the key pomts contamed in the proposed program documents. _City

ategies within _the

notmg that
e final report of Mr. Burnett was in his verbal presentation to Council this evening.

Council Member Penning voiced his concem in retaining the confidentiality of these

ments and the City’ ies, and stated he has read the information provided and
feels the program will be successful in the City's financial recovery efforts. Further, Mr.
Pennino requested that the City Manager review and approve all documents and invoices
generated during the life of the program.

Council Member Nakanishi stated that when he ran for the City Council Member position,
he was aware of the MERLO topic and was sure if elected, this might be the most
important item he would be asked to support or reject. Mr, Nakanishi fully supports:this

program and would like to see the City Council move forward.

Mayor Land stated that the City Council and staff have worked on the MERLO project for
a few years and at this time have few options left. Since insurance companies will not
disclose the existence of policies which would help to pay for the contamination cleanup,
this program is necessary in helping the city move forward.

,_Mayor Pro Tempore Mann reminded Council that this item has beenexhaustively
discussed aver the past two years, and that while he cannot recite all the details hereﬁes
on the City Manager, City Attorney and the groEssionals they have consulted

__gns_mgpg_ﬂ Mr. Mann expressed he is comfortable with the safety of City funds
provided with this proposal, has done his homework, and will do his best to make a
decision best for those who have placed him in this position of trust. The City has done
due diligence for as long as needed. It's time to make a decision and move forward now.
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10.

1.

Following discussion, the City Council, on motion of Mann, Land second, adopted
Resolution No. 99-180 entitied, “A Resolution Of The City Council Of The City Of Lodi
Relating To Variable Rate Certificates Of Participation (Environmental Abatement
Program), Approving The Forms Of And Authorizing The Execution And Delivery Of A
Program Receipts Sale And Repurchase Agreement, A Trust Agreement, A Certificate
Purchase Contract, A Placement Agent Agreement And A Professional Services
Agreement, And Authorizing Certain Other Related Actions In Connection Therewith” by
the following vote:

Ayes:  Council Members - Mann, Nakanishi, Pennino and-Land (Mayor)
Noes: Council Members - Hitchcock

Absent. Council Members - None

Abstain: Council Members - None

RECESS

Mayor Land called for a ten-minute recess, and the City Council meeting reconvened at
approximately 9:25 p.m.

REGULAR CALENDAR (continued)

a)

Agenda item #H-3 entitled, “Ordinance establishing Chapter 2.34, Administrative
Procedures, of the Lodi Municipal Code”.

City Attorney Hays reported that in January of 1999, the California Court of Appeals, 4"
District, Division Il decided the case of Haas v. County of San Bernardino. In February of
that same year, the Court ordered the Opinion to be published thereby establishing a
case with precedential value. The subject matter of the Haas case was centered around
how the County of San Bemmardino selected its hearing officers to handle administrative
hearings. Council will remember that when the administrative matter which was
undertaken against M&P Investments and David Mustin, you heard counsel for David
Mustin make an argument based upon the Haas case that our administrative procedure
was flawed.

Out of an abundance of caution, we have undertaken fo develop a comprehensive
Administrative Procedures Chapter for the Lodi Municipal Code. This Chapter is
developed in part to answer the Haas decision and to put us in a position should that
decision remain in place to be able to absolutely argue against any claim that the
selection of hearing officers in our administrative matters is not in compliance with State
or Federal due process requirements.

In closing, it should be noted that the Haas case has moved up the judicial ladder and will
be considered by the California Supreme Court. The expected outcome at this time is
that the California Supreme Court will return to the rather long-standing law in the State of
California that it is necessary in order to challenge a hearing officer for the challenging
party to demonstrate an actual bias in order to have a hearing officer removed.

Following discussion, the City Council, on motion of Mann, Pennino second, unanimously
introduced Ordinance No. 1683 entitled, “An Ordinance Of The City Council Of The City
Of Lodi Amending Title 2 — Administration And Personnel Of The Lodi Municipal Code By
Adding Chapter 2.34, Relating To Administrative Procedures”.
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12.

b) Agenda item #H-4 entitled, “Ordinance repealing and reenacting Chapter 8.24,
Comprehensive Environmental Response and Liability, of the Lodi Municipal Code”.

City Attorney Hays presented the following report.

In August of 1997, the City adopted Ordinance No. 1650, which established Chapter 8.24
of the Lodi Municipal Code. This Chapter, known as the Comprehensive Environmental
Response and Liability Ordinance (MERLQ), is part of the City's environmental program
relative 1o the PCE/TCE contamination of the groundwater within the City of Lodi. We
have faced and repulsed several challenges to that Ordinance by insurance companies
who provide coverage to potentially responsible parties who we have been focusing on
relative to our enforcement activities. Through that process we have developed an
understanding of revisions o the Ordinance, which can be undertaken to make the
Ordinance even more effective that it already is. Additionally, we have adjusted the
Ordinance to recognize the potential for instituling a financing program, which can be
utilized to fund remediation activities by the City. Placing this improved MERLO in the
City Code will assist us further in the City's remediation acfivities.

Following additional discussion, the City Council, on motion of Pennino, Mann second,
unanimously introduced Ordinance No. 1684 entitied, "An Ordinance Of The City Council
Of The City Of Lodi Repealing And Reenacting Lodi Municipal Code Title 8, Health And
Safety, Chapter 8.24 Relating To Comprehensive Municipal Environmental Response
And Liability”.

MEETING OF THE LODI FINANCING CORPORATION

Mayor Land adjourned the City Council meeting at approximately 9:25 p.m. to a meeting of the
Lodi Financing Corporation.

Deputy City Clerk Taylor called the meeting of the Lodi Financing Corporation to order, and City
Attorney Hays provided the following report.

The reason for the establishment of the Lodi Finance Corporation is really quite simple. In order
to perform a financing transaction as is proposed, the transaction has to be bilateral, which simply
means it takes two parties to enter into the transaction that would result in the issuance of
Certificates of Participation as proposed under the action taken by the City Council. The Lodi
Financing Corporation represents that second party. The Lodi Financing Corporation was created
in order to have that second party. It also is created in order to make very clear that the
transaction is between parties who are solely involved in the environmental abatement program
with a revenue stream being dedicated to that program consisting of recoveries from that
particular program. This makes it very clear that no other City revenues are involved.

City Attomey Hays indicated that the City Clerk calls the meeting to order since the Corporation is
basically meeting for the first time and undertakes its initial organizational acfivities prior to
conducting any business. The Council was provided with various documents which indicate the
existence of the Corporation and the initial designation of Directors as undertaken by the
incorporator. Those documents consisting of the Certificate designating the Directors of the
Corporation and the Articles of Incorporation were presented to the Cauncil for infarmation only.

The first action item on the agenda is the election of officers, which will be conducted by the
Deputy City Clerk. 1t was staffs recommendation that Council follow the pattern that the City has
established relative to this type of corporation and elect the Mayor and the Mayor Pro Tempore as
the President and Vice-President of the Corporation. The Treasurer and Secretary were
recommended to be the Finance Director and the City Clerk respectively.
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Once the officers of the Corporation are elected, the remainder of the meeting will be conducted
by the President of the Corporation. item No. D on the agenda is the adoption of the Bylaws of
the Corporation and designation of the annual meeting as it is contained in the Bylaws. The
Council was provided a copy of the Bylaws of the Lodi Financing Corporation as well as a copy of
the Bylaws of the Lodi Public Improvement Corporation. The Lodi Public Improvement
Corporation was the entity that the City parinered with in completing the recent financing
transaction involving the City's Electric Utility. The purpose for presenting both is to point out that
the Bylaws for both Corporations are very nearly identical.

ltem No. € on the agenda is another housekeeping chore to be undertaken by the Board. ltis
simply the adoption of Resolution No. LFC-3 that appoints the position of City Attorney as Counsel
to the Corporation. This particular appointment is consistent with how the City has handled its
other Corporation.

Item No. F on the agenda is a request to take minute action. What is being asked of the Board
here is simply to authorize staff to make the necessary filings to deal with the tax exempt status of
the Corporation and to request a refund of fees that were initially paid at the time of incorporation.
Again this is merely a housekeeping measure and action by the Board would allow staff to
undertake the appropriate actions.

Item No. G. is the action item which results in the approvals given by the City Councit to become
effective. By adopting the documents that are presented to the Board, the transaction becomes
the bilateral transaction that we have spoken of and can then be fully implemented.

Following discussion, the following action was taken:

e On motion of Director Pennino, Mann second, the Directors unanimously adopted Resolution
No. LFC-1 entitled, “A Resolution Electing Officers Of The Lodi Financing Corporation”;

* On motion of Director Nakanishi, Land second, the Directors unanimously adopted Resolution
No. LFC-2 enfitled, “A Resolution Adopting Bylaws And Designating Time And Place Of
Annual Meeting Of The Lodi Financing Corporation”;

* On motion of Director Pennino, Mann second, the Directors unanimously adopted Resolution
No. LFC-3 entitled, “A Resolution Appointing Counsel For The Lodi Financing Corporation™,
and

e On motion of Director Nakanishi, Pennino second, the Directors unanimously adopted
Resolution No. LFC-4 entitied, “A Resolution Of The Board Of Directors Of The Lodi
Financing Corporation Relating To Variable Rate Certificates Of Participation {Environmental
Abatement Program), Approving The Forms Of And Authorizing The Execution And Delivery
Of A Program Receipts Sale And Repurchase Agreement, A Trust Agreement, A Certificate
Purchase Contract And A Placement Agent Agreement And Authorizing Certain Other
Related Actions And Certain Other Documents In Connection Therewith”.

There being no further business to come before the Corporation, President Land adjourned the

meeting of the Lodi Financing Corporation at approximately 9:35 p.m.and reconvened the meeting
of the City Council.

10



Continued November 3, 1999

13. ORDINANCES

a)

b)

Ordinance No. 1681 entitied, "An Ordinance Of The Lodi City Council Amending The
Official District Map Of The City Of Lodi And Thereby Prezoning The Parcels Located At
15567 Lower Sacramento Road (APN #027-050-05) To PD, Planned Development No.
34" having been introduced at a regular meeting of the Lodi City Council held October 20,
1999 was brought up for passage on motion of Council Member Pennino, Land second.
Second reading of the ordinance was omitted after reading by title, and the ordinance was
then adopted and ordered to print by the following vote:

Ayes: Council Members — Hitchcock, Mann, Nakanishi, Pennino and Land (Mayor)
Noes: Council Members — None
Absent Council Members — None

Ordinance No. 1682 entitled, "An Ordinance Of The Lodi City Council Amending The
Official District Map Of The City Of Lodi And Thereby Prezoning The Parcels Located At
5215 And 5333 East Kettieman Lane (APN #049-070-25 And 049-070-24) To U-H,
Unclassified Holding District” having been introduced at a regular meeting of the Lodi City
Council held October 20, 1999 was brought up for passage on motion of Council Member
Land, Nakanishi second. Second reading of the ordinance was omitted after reading by
title, and the ordinance was then adopted and ordered to print by the following vote:

Ayes: Council Members — Hitchcock, Mann, Nakanishi, Pennino and Land (Mayor)
Noes: Council Members — None
Absent.  Council Members — None

14. COMMENTS BY THE PUBLIC ON NON-AGENDA ITEMS

a)

Robert Johnson, 1311 Midvale Road, Lodi, expressed his disappointment in this
evening’s actions and discussion regarding the ground contamination. Knowing it was a
difficult decision, the public hearing regarding the finance package was one of the fastest
he had seen, and the staff reports and questions raised by Council can generate
comments and questions from the public. He further noted that Council Member
Hitchcock raised several interesting questions and expressed concern that drafts and final
reports were not received by all Council and that no documents were apparently made
available to the public for review.

City Attorney Hays advised Mr. Johnson that the public documents would be provided to
him if he so desired, and that he would be glad to go over any questions or concerns he
might have.

15. COMMENTS BY CITY COUNCIL MEMBERS ON NON-AGENDA ITEMS

a)

b)

Mayor Land expressed his sincere grafitude to the four members of the Lodi Fire
Department who went into the foothilis recently to assist fellow firefighters in putting out
the wildfires in that area. They certainly represented this community well, and should be
commended for their service above and beyond. Further, Mayor Land shared with those
present a letter received from the second grade class at St. Anne's School thanking the
City and the Year 2000 Steering Committee for their gift of activity books for the entire
class.

City Manager Flynn wished Assistant to the City Manager Cynthia Haynes a happy
birthday, which she celebrates on Friday, November 5™.
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16.

17.

18.

CLOSED SESSION

Mayor Land adjourned the City Council meeting to a Closed Session to discuss the following
matters:

a) Conference with labor negotiator, Human Resources Director Joanne Narloch, regarding
Lodi Police Dispatchers’ Association (LPDA) pursuant to Government Code §54957.6

b) Conference with labor negotiator, City Manager Dixon Flynn, regarding Mid-Management
employees pursuant to Government Code §54957.6

RETURN TO OPEN SESSION / DISCLOSURE OF ACTION

The City Council meeting reconvened at approximately 11:48 p.m., at which time Mayor Land
reported that no final action was taken regarding the closed session items.

ADJOURNMENT

There being no further business to come before the City Council, the meeting was adjourned at
approximately 11:50 p.m.

ATTEST:

Jacqueline L. Taylor
Deputy City Clerk

12
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C3

LODI CITY COUNCIL
REGULAR CITY COUNCIL MEETING
CARNEGIE FORUM, 305 WEST PINE STREET
WEDNESDAY, OCTOBER 17, 2001

CALL TO ORDER / ROLL CALL

The City Council Closed Session meeting of October 17, 2001 was called to order by Mayor
Nakanishi at 6:17 p.m.

Present: Council Members — Hitchcock (arrived at 6:20 p.m.), Howard, Land, Pennino and Mayor
Nakanishi

Absent: Council Members — None
Also Present:  City Manager Flynn, City Attorney Hays, and City Clerk Blackston

ANNOUNCEMENT OF CLOSED SESSION

a) Negotiate modification(s) to land lease/leases for White Slough Water Pollution Control
Facility Property; negotiating parties are Bechthold-Kirschenman Farms; Government
Code §54956.8

ADJOURN TO CLOSED SESSION

At 6:17 p.m., Mayor Nakanishi adjourned the meeting to a Closed Session to discuss the above
matter.

TO OPEN SESSION / DISCL RE OF ACTI

At 7:00 p.m., Mayor Nakanishi reconvened the City Council meeting, and City Attorney Hays
disclosed that there was no reportable action taken with regard to item C-2(a).

CALL TO ORDER /ROLL CALL

The Regular City Council meeting of October 17, 2001 was called to order by Mayor Nakanishi at
7:00 p.m.

Present: Council Members — Hitchcock, Howard, Land, Pennino and Mayor Nakanishi
Absent: Council Members — None
Also Present:  City Manager Flynn, City Attorney Hays, and City Clerk Blackston

INVOCATION
The invocation was given by Pastor Steve Jarret, New Hope Community Church.

PLEDGE OF ALLEGIANGE
The Pledge of Allegiance was led by Mayor Nakanishi.

WA P NS / PRESENTATI

D-1 Awards — None

D-2 (a) Mayor Nakanishi presented a proclamation to Doris McCaughna, volunteer with the
Women's Center, proclaiming the month of October 2001 as “Domestic Violence
Awareness Month” in the City of Lodi.

Ms. McCaughna reported that the Lodi Women's Center has been operating in the Lodi
community for over ten years, providing assistance to women, children, and families in
crisis. Programs include counseling for victims of domestic violence and sexual assault,
legal advocacy, assistance with temporary restraining orders, ongoing support groups for
victims of domestic violence, referrals for job preparation, housing, food, and clothing. In
addition, they offer VINE {Violence Is Not Excusable) House, a safe shelter for domestic
violence victims and their children. On behalf of the Women's Center, Ms. McCaughna
thanked Judge Baysinger and Judge Warner for their ability to leave a lasting impression
on domestic violence offenders, their compassion for victims, and their tenacity for justice
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in these cases. She also thanked Chiet Adams and the Lodi Police Department for their
continuing efforts in the fight against domestic violence. Ms. McCaughna reported that
Lois Borchardt, a founding member of the Women’s Center, died in August. She was
referred to as “Mother Theresa” by staff and was the organizing force that kept the
volunteers working as a successful team. Ms. Borchardt was named 2001 Woman of the
Year by Senator Machado for her work in the community.

D-3 (a) Sweta Patel, member of the Greater Lodi Area Youth Commission, acknowledged the

Teen of the Month, Sarah Hoff from Lodi High School. Ms. Hoff introduced her parents,
Dr. Jim and Mary Hoff.

E. CONSENT CALENDAR

In accordance with the report and recommendation of the City Manager, Council, on motion of
Council Member Land, Pennino second, unanimously approved the following items hereinafter set
forth except those otherwise noted:

E-1
E-2

E-3

E-4

E-5

E-6

E-7

E-10

E-11

Claims were approved in the amount of $8,500,363.29.

The minutes of August 29, 2001 (Special Town Hall Meeting), September 19, 2001
(Special Meeting), and October 2, 2001 (Shirtsleeve Session) were approved as written,

“Receive PCE/TCE Report of Expenditures in the amount of $506,196.00" was removed
from the Consent Calendar and discussed and acted upon under the Regular
Calendar.

Adopted Resolution No. 2001-237 approving the Annual Investment Policy and Internal
Control Guidelines.

Approved the specifications for ten 55-foot Class 1, twenty 45-foot Class 3, and ten 35-
foot Class 3 wood utility poles and authorized advertisement for bids.

Approved the specifications for twenty-five post-top (globe) luminaires and authorized
advertisement for bids.

Adopted Resolution No. 2001-238 awarding the contract for White Slough Water Pollution
Control Facility Chlorine Residual Analyzer Replacements to Borges & Mahoney
Company, of Vallejo, in the amount of $15,700; and appropriated $20,000 for the project.

“Adopt resolution rejecting lowest bid for Armory Park Bleacher Improvements, 333 N.
Washington Street, and award bid to next lowest responsible bidder, Benton Fence and
Drilling, of Galt ($83,570.00)" was pulfed from the agenda pursuant to staff’s request.

“Contract Change Orders for Eim Street improvements, Church Street to Sacramento
Street, and appropriate additional funds” was removed from the Consent Calendar and
discussed and acted upon under the Regular Calendar.

Took the following actions with regard to the Arcadia Place development:

e Approved the final map for Arcadia Place, Tract No. 3147, and directed the City
Manager and City Clerk to execute the improvement agreement and map on behalf of
the City; and

e Appropriated funds for applicable fee credits.

Took the following actions with regard to the Tienda Place, Unit No. 1, development:

e Approved the final map for Tienda Place, Tract No. 3141, and directed the City
Manager and City Clerk to execute the improvement agreement and map on behalf of
the City;

e Authorized the City Manager to execute an addendum to the improvement
agreement, without further Council action, for reimbursement for excess width strest
pavement improvements in Kettleman Lane; and

e Appropriated funds for applicable fee credits.
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E-12 Directed the City Manager and City Clerk to execute the improvement agreement for

Century Meadows One, Unit No. 2, Tract No. 2786, Master Storm Drainage Facilities, on
behalf of the City and appropriated funds for the reimbursement.

E-13  Adopted Resolution No. 2001-239 approving the application to apply for grant funds from

the Roberti-Z’Berg-Harris Urban Open Space and Recreation Program under the Safe
Neighborhood Parks, Clean Water, Clean Air, and Coastal Protection Bond Act of 2000
for improvements to Lodi Lake Park central (southwest) area and authorized the City
Manager to sign the local match certificate form and waiver request form.

E-14  Adopted Resolution No. 2001-240 authorizing the City Manager to provide funding in the

amount of $50,000 to fund the Public Benefits Program Grant — Vineyard Shopping
Center Demand-side Management Project.

E-15 Adopted Resolution No. 2001-241 authorizing the City Manager to provide funding in the

amount of $15,909.60 to fund the Public Benefits Program Grant — Wine Country Plaza
Demand-side Management Project.

E Y THE PUBLIC ON -AGENDA TE|

Georgianna Reichelt, President of the Land Utilization Alliance, stated that those she
represents have grave concerns about Lodi's Redevelopment Plan. She stated that she was
surprised at Mayor Pro Tempore Pennino’s reaction to her comments at the last Council
meeting, considering his involvement with the Council of Governments, which is supportive of
regional government. She stated that when regional tax dollars are spent, anyone in the
region has a right to address it, including Manteca. She expressed concern that the City did
not spend funds on improving the water and sewer pipes on the east side, which allowed for
the area to be considered blighted and placed in the Redevelopment Area. Ms. Reichelt
stated that she has checked with other cities and found that they put their water and sewer
funds in an enterprise account governed by GASB. Cities cannot charge in excess of what it
costs to deliver the services and maintenance, otherwise it falls under Proposition 218.
Ms. Reichelt suggested that the City review where it is spending its enterprise funds, as it was
her understanding that some of the water funds have been going toward Police, Fire, and
other services that have no correlation with water or sewer. She reported that the City of
Modesto was successfully sued by ‘Howard Jarvis and Paul Gann' and the Modesto
Taxpayers Association over this issue.

Council Member Land confirmed that Lodi has Enterprise Funds for water, wastewater, and
electric. There is an in-lieu transfer fee that goes into the fund. He asked the City Attorney
for verification that the transfer of funds from the Enterprise Fund to the General Fund is
lawful.

City Attorney Hays replied in the affirmative and stated that there has never been a lawsuit to
date that has successfully challenged tha in-lieu transfer.

Ms. Reichelt stated that she would obtain and provide a copy of the lawsuit to Council at the
next meeting.

Mr. Hays indicated that Ms. Reichelt may be speaking about a Superior Court case, in which
the decision would not set a precedence necessitating cities to react.

Mayor Nakanishi asked Mr, Hays to provide Council with an executive summary on the issue.

G. PUBLIC HEARINGS

G-1

Notice thereof having been published according to law, an affidavit of which publication is
on file in the office of the City Clerk, Mayor Nakanishi called for the continued Public
Hearing to consider updating Development Impact Fees for water, wastewater collection,
storm drainage, streets, police, fire, parks and recreation, and general City facilities, and
amending Title 15, Chapter 15.64 of the Lodi Municipal Code.

3
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Mayor Pro Tempore Pennino reminded staff that this item was continued for the purpose
of amending the documents to include a section on Public Art.

Public Works Director Prima read Section 11, Public Art Program, which was attached to
the staff report for this item (filed).

Council Member Land noted that he was not present at the last Council meseting;
however, he had reviewed the tape and agreed with Council’s decision to add the Public
Art element into the Development Impact Fee update report.

Hearin Publi
None.

Publi ion of ri

MOTION:
Council Member Land made a motion, Pennino second, to:

e Adopt Resolution No. 2001-242 entitled, “A Resolution Of The Lodi City Council
Amending Development impact Mitigation Fees For All Developments Within The City
Of Lodi”; and

» Introduce Ordinance No. 1706 entitled, “An Ordinance Of The City Councii Of The
City Of Lodi Amending Title 15 — Buildings And Construction, Chapter 15.64 —
Development Impact Mitigation Fees By Repealing And Reenacting Section
15.64.040 - 'Payment Of Fees,” And Section 15.64.050 — ‘Adoption Of Study, Capital
Improvement Program And Fees' To The Lodi Municipal Code Relating To
Development Impact Fees.”

DISCUSSION:

Discussion ensued regarding the appropriateness of adding language in the resolution to
reflect the addition of the Public Art Program. Council expressed concurrence to add the
language.

MOTION — AM D:

Council Member Land amended his motion, Pennino second, to further include under
ltem 1 in Resolution No. 2001-242 the addition of Section 11, Public Art Program.

DISCUSSION:

Council Member Howard reported that she previously voted against allocation of funds
from the Development Impact Fees for the Public Art Program. She confirmed that her
position has not changed; however, she would vote in tavor of the overall Development
Impact Fee update as she is in agreement with all other elements of the recommendation,
and also due to the extensive study and investigation by staff and interested parties that
went into the matter. She encouraged staff and Councii to continue to look at how the
Public Art Program is impacting the community and ensure that it has a positive effect on
funds.

VOTE:
The above motion carried by a unanimous vote.
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COMMUNICATIONS

H.

H-1
H-2
H-3
H-4

RE!

Claims filed against the City of Lodi — None
Reports: Boards/Commissions/Task Forces/Committees — None
Appointments — None

Miscellaneous
a) Received the cumulative Monthly Protocol Account Summary through September
30, 2001.
ALENDAR

(NOTE: ltems under the Regular Calendar were heard and discussed out of order.)

City Manager Fiynn recommended that ltem I-1 be moved to the end of the Regular Calendar.

-2

-3

“Authorize the City Manager to execute a contract with ACRT, Inc. for the Urban Forest
Management Plan and software; and appropriate funds for the contract”

Public Works Director Prima reported that under the proposed Urban Forest Management
Plan, ACRT, inc., which has its west coast office in Lodi, would evaluate City trees,
measure their size, log an assessment of their health and safety issues, and locate them
on the City mapping system so that staff would have the ability to access the data and
review the maintenance history of the trees. Benefits of this Plan include allowing
maintenance staff to do planning for budgetary purposes and tracking tree maintenance
and history. The street tree portion of the program will cost $44,000 and the park tree
portion will cost $10,000. These amounts include software, training, and contingencies
for additional trees, as the exact number is unknown at this time.

Council Member Land recalled that this matter was listed on the Consent Calendar of a
previous Council agenda. He appreciated that it was removed and brought back for a full
presentation to Council at a Shirtsleeve Session. He expressed full agreement for
including park trees in the Plan and asked that when the inventory is complete, a
presentation be given to Council at a Shirtsleeve Session on the benefits of the Urban
Forest Management Plan and softwarse.

MOTION:

Council Member Land made a motion, Hitchcock second, ta authorize the City Manager
to execute a contract with ACRT, Inc. for the Urban Forest Management Plan and
software; appropriate the necessary funds for the contract; and further direct staff to
include park trees in the inventory and management plan

DISCUSSION:

Council Member Hitchcock hoped that the next time Council revisits this issue it would
include a Heritage tree ordinance to protect the area’s mature oaks.

VOTE:

The above mation carried by a unanimous vote.
“Reaffirm $40,000 appropriation for the All Veterans' Plaza Project”

City Manager Flynn summarized past Council actions related to funding the All Veterans’
Plaza Project. The Council originally appropriated $25,000 for design work. In response
to a subsequent request, an additional $15,000 was appropriated for design work,
bringing the total to $40,000. The commities later reported to Council that the cost of the
project would be $450,000. The committee working on the project are comprised mainly
of laypersons unfamiliar with standard business practices of the City. As a result, there
has been confusion on the part of the committee members about what was actually
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appropriated for the project. They believe a total of $490,000 was appropriated by
Council for the All Veterans' Plaza Project. It is staff’s recommendation that the Council
reaffirm $490,000 for the project, which has been set aside for this purpose.

Cynthia Haynes, Assistant to the City Manager and President of the Lodi Area Veterans’
Plaza Foundation, provided an update on the project. Construction of the All Veterans'
Plaza has begun and completion is anticipated by February 2002. The Foundation’s fund
development plan accomplishments include:

e Fundraising brochure;

« Corporate sponsorship packet that has been mailed to more than 100 corporations
across the nation;

e Wab site;

e Plaza logo;

o Billboard signage;

e Speakers bureau; and

+ Information booth for participation in community events.

Ms. Haynes reported that the Foundation is currently working with a local developer and
two local banking institutions to build a house with community labor. All of the proceeds
from the sale of the house would go toward the Veterans' Plaza. To date the Foundation
has raised more than $25,000 in cash and $30,000 in in-kind contributions. The
Foundation’s goal is to make payments back to the City on a biannual basis, beginning
December 2001. Ms. Haynes introduced Pastor Steve Jarret, the Foundation Treasurer,

Council Member Hitchcock asked Mr. Flynn what amount he believed the Foundation
expected to pay back the City, to which he replied $490,000.

Council Member Howard inquired whether the City “currently” put aside $490,000, or
“originally” put it aside.

Mr. Flynn replied that when the Council approved the original design work, $25,000 was
appropriated and charged to the project. When the Council amended that to add
$15,000, that was aiso appropriated and added to the project. When the Council agreed
that the project could go forward for $450,000, that amount was appropriated and placed
in the project account. The account is now funded to $490,000.

Addressing Pastor Jarret, Council Member Land pointed out that the City Manager
believed the Foundation’s repayment would be $490,000; however, based on a letter from
Pastor Jarret it is the Foundation's belief that the $40,000 for design work was a
contribution from the City and the loan amount was $450,000.

Pastor Jarret reminded Council that the individuals tasked with working on this project are
veterans who do not have the expertise of City staff. He reviewed past Council action
related to funding the Veterans' Plaza and stated that $40,000 was for the design only,
while the project amount was $450,000. The Foundation has agreed to pay back the
$450,000 project cost.

In response to Council Member Land, Mr. Flynn confirmed that the $40,000 for the design
work was spent out of last year's budget, and $450,000 has been included in the Capital
Account portion of the 2001-2003 budget.

Council Member Land spoke in favor of designating the $40,000 as a City contribution for
the design work, and specifying $450,000 as a loan to the All Veterans’ Plaza and
Foundation, which would generate funds for repayment.
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E-9

MOTION:

Council Member Land made a mation, Nakanishi second, to reaffirm that the $40,000
appropriation was a contribution from the City for the design of the All Veterans’ Plaza
project, and the $450,000 project cost appropriation was a loan to be repaid by the All
Military Veteran's Plaza Foundation.

DISCUSSI

Council Member Hitchcock recalled the Council initially approved $25,000 as a City
contribution, but all subsequent amounts, including the $15,000, were considered to be a loan.

In response to Mayor Pro Tempore Pennino, Finance Director McAthie confirmed the
funding for the project is in the Capital budget. She added that it was also documented in
the goals, and stated that the $450,000 was in the prior year.

Mayor Pro Tempore Pennino clearly recalled that the project was not to exceed $450,000.
The budget breakdown included design and all levels of the project for a total of
$450,000. He clarified that he would not be voting against the veterans, but rather, he
would be voting on the principle of the budget.

Mayor Nakanishi expressed strong support for designating the $40,000 as a contribution
from the City, particularly at this time of difficulty in the country. The money should be
dedicated to all veterans, present and future.

VOTE:

The above motion carried by the following vote:

Ayes: Council Members — Hitchcock, Land and Mayor Nakanishi
Noes: Council Members — Howard and Pennino
Absent: Council Members — None

“Contract Change Orders for Elm Street Improvements, Church Street to Sacramento
Street; and approptiate additional funds”

Public Works Director Prima explained that due to staff's haste in completing the Elm
Street project, a large error was made in the cost estimate. In addition to Eim Street, the
project included replacement of curb, gutter, sidewalk, paving, and tree wells along
Church Street from south of Elm Street, north up to the alley. The alley was rebuilt
between Church and School Streets. Replacement of the sewer line was done from
Church Street to Sacramento Street. Water lines and storm drains were replaced on Eim
Street, as well as the concrete, surface work, decorative lighting, and trees. It was
anficipated to have the theater project developer use its contractor to do the bulk of the
street work; however, the City was to fumnish a significant amount of equipment including
street furniture, street lights, some of the signal poles, controller, and trees, as well as to
conduct soils testing and do signage work. The materials and services totaled nearly
$301,000. This amount was not included in the original appropriation that staff requested
in March. The contract amount that was signed with the developers to do the instaliation
and reconstruction work was slightly over $1.1 million. Only $1.2 million was appropriated
for the project. The project was estimated by the developer based only on concept plans,
as the actual plans and specifications were developed as the project moved forward,
Change Orders for work done by the developer's contractor have amounted to $200,000.
This equals approximately 17% of the original contract amount. Staff is confident that
they have received a competitive price for the work.

Mayor Pro Tempore Pennino noted that $493,000 was appropriated in the Capital budget,
and inquired as to what projects will not be accomplished, or be delayed, due to this error.

Mr. Prima replied that all projects will be accomplished and did not anticipate delays as a
result of this issue. He stated that $100,000 in gas tax would be applied toward this
project, which after being subtracted from the requested $285,000, results in only a
$185,000 difference. In addition, staff anticipates a significant amount of funding by working
with the Gouncil of Govermnments and the State Transportation improvement Program (STIP).
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Council Member Hitchcock commented that such an error has not happened during the
three years she has served on the Council, implying that it is pardonable, and stated that
she would have voted in favor of the project even if the initial cost had been what is
indicated today.

Council Member Land stated that when this project was originally brought before Council
he felt that it should have gone through the standard bid process, and believed if it had
been done this situation would not have occurred. He expressed disappointment that
Council was not informed earlier about the Change Orders, and asked for an explanation
of the anticipated $40,000 in Change Orders that are yet to come.

Senior Civil Engineer Charlie Swimley explained that some Change Order requests were
received after the staff report was completed for this item. They are related to surface
improvements, such as streetlight footings.

City Manager Flynn noted that Mr. Prima has done an outstanding job for the City and has
excellent staff, several of which are new and are leaming to deal with different contractors
and issues. He reminded Council that they had expressed the need for expediency on
this project and several others.

In reply to Council Member Howard, Mr. Prima again stated that he did not believe that
any other projects would be stopped or delayed due to this issue.

Council Member Hitchcock and Mayor Pro Tempore Pennino complimented Public Waorks
staff for their excellent work and specifically for the outstanding results on Elm Street.

MOTION / VOTE:

The City Councli, on motion ot Council Member Hitchcock, Land second, unanimously
received for information Contract Change Orders 1 through 9, and authorized
appropriation of $493,000.00 additional Capital funds to cover the remaining, anticipated
construction costs associated with the Elm Street Improvements, Church Street to
Sacramento Street, project.

“Review of PCE/TCE Financing”

_City Attorney Hays read the staff report he submitted for this item (filed).

PUBLIC MENTS:

o In response to questions by Eilleen St. Yves relative 1o PCE/TCE related
expenditures, the following information was reported.

City Manager Flynn stated that proceeds from the Certificate of Participation were
$5.281 million, and the water fund contributed $6.3 million. Referencing
documents under ltem E-3, Mr. Flynn summatrized the expenditures made from
July through August 2001. He confirmed that a $1 million judgement has been
received by the City.

Finance Director McAthie reported that the $1 million judgement was applied
toward the original water fund expenditure.

Ms. St. Yves reported that the San Joaquin County Rental Property Association
sued the City of Stockton for $13.5 million and they paid only $270,000 in legal
fees. She asked whether taxpayer money goes into the water fund. She stated
that local businesses are paying legal fees to defend themselves against the City,
and inquired why the City is suing them to rectify something that they had nothing
to do with in the first place.

Mr. Hays wamed that the questioning is beyond the scope of the matter
described under this agenda item.

Ms. St. Yves asked what the City is hoping to get in return for its expenditures.
Mr. Hays replied that he expects full recovery for the dollars spent as well as the

cost of cleanup in the community.
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Council Member Hitchcock asked if there have been recent draws from Lehman Brothers.
City Manager Flynn distributed a handwritten document to Council (filed).

Ms. McAthie explained that the document distributed by Mr. Flynn was prepared in
response to Ms. Hitchcock’s request regarding how much money would have to be paid in
interest on the amount of money that has already been drawn down. Ms. McAthie stated
it would be the London Interbank Offered Rate (LIBOR) plus 20%. The LIBOR rate
fluctuates; however, the cap is 30%. By calculating each quarter at the 30% maximum
amount, the interest owed on the $9.2 million that has been drawn down amounts to $2.2
million.

In reply to Council Member Hitchcock, Accounting Manager Ruby Paiste reported that as
of August, $5.8 million has been spent out of the $9.2 million.

“quarterly basls wh:le paymlzs% intefest on the sum for the period of tsme Dendlng |ts
disbursement.

Mayor Pro Tempore Pennino encouraged the City Manager to play a more active role in
leveraging funds, and cautiously suggested the possibility of using the City’s reserves. He
noted, however, that the City’s General Fund reserve is now $23 million, the lowest it has
been in many years.

Addressing the public,_Mayor Nakanighi noted that the PCE/TCE issue began in 1997.

Details about the litigation cannot be discussed, as it could cause harm to the City's case
d potentlally be éurtf e cosfly. Council has bean provided information that is favorabie.

He asked for support toward completing the process, because to stop now would clearly
not be in the best interest of the City.

Council Member Howard disclosed that she met with the owner of Guild Cleaners and his
attorney Stephen Meyer this afternoon, and followed all Brown Act laws while doing so.

Council Member Hitchcock also disclosed that she met with Mr. Alquist and Mr. Meyer.
She commented that other individuals have expressed concems to her similar to what
Ms. St. Yves addressed today. She asked whether more money will need to be
borrowed.

Mr. Hay reported that the borrowing cap was $16 million. The amount that was available
for the City to use in its enforcement activity was $15 million. He projected that it would
not be necessary to borrow beyond that.

In response to questions by Council Member Hitchcock related to the loan agreement,
Mr. Hays reported that if no money were available to move forward, the loan agreement
simply remains inactive. The City would not be under obligation to repay it or move
forward. He stated that the agreement is at its end when the final draw is made.
Mr. Hays believed that as long as the City had money available from the agreement, it
would be obligated to continue to proceed until the money was exhausted. Once the
money was exhausted, the City would be under no more obligation to move forward, and
it would not force the payment of the loan to come due. The lender has first call on any
recoveries. Mr. Hays read paragraph four, entitled Permitted Deductions, from page 11 of
the Program Receipts Sale and Repurchase Agreement (filed). He stated that this relates
to the negotiated amount that goes toward the water fund. The payments then go into the
program receipts account, which is transferred to the trustee. Mr. Hays replied in the
affirmative to Ms. Hitchcock's inquiry regarding whether it would pay the borrowed amount
plus interest, and the City would then be able to get whatever is in addition to that for
cleanup.

MOTION/ VOTE:

No Council action was required in this matter.
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K.

ORDINANCES
None.
MMENTS BY CITY COUNCIL - A ITEM

E-3

Mayor Nakanishi announced that a Town Hall meeting on the subject of water issues is
scheduled for next week. Public Works Director Prima reviewed the names of the guest
speakers.

Council Member Hitchcock thanked the Council and staff for their willingness to bring
forward the PCE/TCE financing issue. She asked that the Council receive (via the
Consent Calendar) a quarterly report from the Finance Depariment summarizing the
status including what is owed and what the accrued interest is.

Council Member Land explained that he was unable to attend the last Council meeting, as
he was out of town at a business meeting for Farmers and Merchants Bank and the
California Bankers Association. At this meeting nine presentations were given regarding
community development programs and services. These presentations included: 1) Lodi
House, 2) the RENEW praject, of which 13 pieces of property on the east side have been
identified to rehabilitate or build new homes for affordatile housing, and 3) a grant
program for first time home buyers.

Council Member Land also commented on the following issues:
1. He thanked the Council for participating last Sunday at the Lodi House fundraiser.

2. Recognized the City Clerk tor staffing the City Council booth at the Celebration on
Central Event.

3. Announced that Hutchins Street Square is hosting a Halloween haunted house on
October 31.

4. He attended the NCPA conference, at which updates were given regarding power
market issues. They also warned of lobbyist efforts to take away local control.

5. He plans to attend the League of California Citles Mayor and Council Members
Institute being held January 8 to 11 and encouraged all other Council Members to
attend as wall.

Council Member Howard pointed out that Council failed to vote on Item E-3.
“Receive PCE/TCE Report of Expenditures in the amount of $506,196.00"

MOTION / VOTE:

The City Council, on motion of Council Member Hitchcock, Pennino second, unanimously
received the PCE/TCE Repori of Expenditures in the amount of $506,196.00 from July
through August 2001.

Y T - NDA ITE

City Manager Flynn announced that Roger Houston, Chief Building Inspector, will be
retiring on November 29.

Mayor Pro Tempore Pennino noted that Information Systems Manager Stan Helmle will
be leaving employment with the City, and he asked City Manager Flynn to prepare a letter
on behalf of the Council thanking him for his hard work and dedication.
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Continued October 17, 2001

M. R NT

There being no further business to come before the City Council, the meeting was adjourned at
8:55 p.m.

ATTEST:

Susan J. Blackston
City Clerk
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CITY OF LODI COUNCIL COMMUNICATION

- w
‘
AGENDA TITLE: Review of PCE/TCE Financing
MEETING DATE: October 17, 2001
PREPARED BY: Randall A. Hays, City Attorney
RECOMMENDATION: That the City Council discuss as they deem appropriate.
BACKGROUND: The City Council at its regular meeting of November 3, 1999 acting
{in its capacity as the City Council as well as acting in its

_the Lodi Fmancmg Comeram ed documents which put into
place-manies upon which the Gity could draw to continue : ive to the City's enforcement

activities involving the PCE/TCE groundwater and soil contamination within the City. of Lodi.

The transaction is reasonably simple in its construction. Basically, the City has pledged as a revenue
stream to pay off the borrowing. future recoveries anticipated-from its enforcement activities against
responsible parties for the groundwater and soil contamination in the City. In retumn for that pledge of
revenues, Lehman Brothers has agreed to make available to the City funding to proceed with those
enforcement activities. The cap on that funding is $16 million dollars. Since the revenue stream is
contingent upon successful enforcement activities, which is not as secure a revenue stream as rates
charged for utility usage, the interest rate is greater than normally seen in a municipal borrowing. The
base rate was tied to a money rate index known as the London Interbank Offered Rate (LIBOR). The Wali
Street Journal reported on Monday, October 8, 2001 that the LIBOR 3-month rate was 2.44%. The
borrowing rate for this borrowing is the LIBOR 3-month rate plus 20%.

Included with this memo are the basic documents of the transaction that resulted in the borrowing, as well

as minutes of the meeting indicating the discussion surrounding the actions taken by the Council and the
Ladi Financing Corporation.

FUNDING: N/A
Respectfully submitted,

Rangall A. Hays, City A%ey

m

APPROVED:

H. I'.Em Flynn -- City Manager .
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PROGRAM RECEIPTS SALE AND REPURCHASE AGREEMENT

THIS PROGRAM RECEIPTS SALE AND REPURCHASE AGREEMENT, dated as of
June 1, 2000 (the "Agreement"), is hereby entered into by and between the CITY OF LOD], a
municipal corporation organized and existing under the laws of the State of Califomia, as seller
and assignor (the "City") and the LODI FINANCING CORPORATION, a nonprofit corporation
organized and existing under the laws of the State of California, as purchaser and assignee (the
"Corporation™);

WITNESSETH:

WHEREAS, there exists in the City a significant water contamination problem
threatening the City's water supply and the health and safety of the City's inhabitants;

WHEREAS, in May 1997, the City executed a Comprehensive Joint Cooperative
Agreement (Including Related Delegation and Settlement Agreements) with the California
Environmental Protection Agency, Department of Toxic Substances Control ("DTSC") Relating
to the Investigation and Abatement of the Hazardous Substance Contamination In and Affecting
the City (the "Cooperative Agreement");

WHEREAS, under the Cooperative Apreement, the City is committed to act as lead
agency in initiating and prosecuting environmental enforcement actions (the "Program") to
compel responsible parties to investigate and clean up all actual or potential dangers to public
health and the environment arising from or related to hazardous substance contamination of
portions of the City's groundwater and soil located within an area of approximately 600 acres and
encompassing the City's central business area (the "Lodi Area of Contamination"), as described
in the Cooperative Agreement;

WHEREAS, the Cooperative Agreement fully resolved the City's liability, if any, for
contamination arising, in whole or in part, from the design, construction, operation or
maintenance of the City's sewer systems;

WHEREAS, it is in the public interest and welfare of the City's inhabitants that the City
find a means of financing the costs of the Program in order to fulfill the City's obligations under
the Cooperative Agreement, and to enforce laws and ordinances which compel responsible
parties to assume the cost and responsibility for the necessary remediation work to clean up the
City's water supply and preserve and enhance the City's water system;

WHEREAS, the costs of environmental litigation under the Program may be significant;

WHEREAS, the City has determined that the most feasible means of financing Program
costs is through the implementation of a certificate of participation financing, which financing
will facilitate the effective and expeditious abatement of an existing or threatened Environmental
Nuisance (as defined in the City's Comprehensive Municipal Environmental Response and
Liability Ordinance, described below) within or affecting the City;

WHEREAS, pursuant to Sections 37350 and 7158 of the California Government Code,
Section 17 of the California Code of Civil Procedure, and Sections 953 and 954 of the California
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Civil Code, the City may sell all or a portion of its right to receive recoveries arising from the
Program;

WHEREAS, pursuant to Sections 37350 and 7158 of the California Government Code,
Section 17 of the California Code of Civil Procedure, and Sections 953 and 954 of the California
Civil Code, the City may purchase all or a portion of its right to receive recoveries arising from
the Program;

WHEREAS, to implement this certificate of participation financing, the City proposes to
irrevocably sell and convey to the Corporation its right to receive Program Receipts (as defined
herein), and simultaneously therewith the Corporation desires to resell and reconvey such
Program Receipts back to the City in consideration of receipt of the Repurchase Payments (as
defined herein), all pursuant to this Agreement;

WHEREAS, the Corporation and U.S. Bank Trust National Association, as trustee (the
"Trustee"), will enter into a Trust Agreement, dated as of the date hercof (the "Trust
Agreement"), pursuant to which (i) the Corporation will assign and pledge to the Trustee its
interests in and to the Repurchase Payments and (ii) the Trustee will agree to execute and
deliver, from time to time, a principal amount not to exceed $16,000,000 of certificates of
participation (the "Certificates");

WHEREAS, each Certificate will evidence an undivided, proportionate interest in
Repurchase Payments, consisting of a principal component and an interest component, to be
made by the City, as provided herein and in the Trust Agreement;

WHEREAS, the purchase price to be paid by the Corporation for each portion of
Program Receipts purchased from the City pursuant to this Agreement will be payable solely
from proceeds from the sale of the Certificates;

WHEREAS, the City's obligation to make Repurchase Payments (and certain other
payments under this Agreement) will be a special obligation of the City payable solely from
Program Receipts;

WHEREAS, the City adopted its Comprehensive Municipal Environmental Response and
Liability Ordinance, Ordinance No. 1684, on November 17, 1999, effective December 17, 1999
(the “Ordinance”) pursuant to which the City, among other things, has created in favor of
Certificate Holders a first lien on the Program Receipts, and the City acknowledges that such
first lien is superior to all other uses of Program Receipts, except with regard to certain Permitted
Deductions as provided herein;

WHEREAS, the Program Receipts may be pledged to and deposited in the Municipal
Fund (as defined herein) created under the Ordinance as proceeds of the City's environmental
abatement program;

WHEREAS, being payable solely from Program Receipts, the receipt by Certificate
Holders of any amounts hereunder and under the Trust Agreement is unpredictable and
uncertain, and accordingly there is significant risk inherent in purchasing and holding the
Certificates;

SFLIBI/1073224/



WHEREAS, in view of the risks and uncertainties associated with the Certificates, the
City acknowledges that the interest cost of the Certificates is significantly higher than in
traditional municipal finance transactions;

WHEREAS, pursuant to Section 5900, et seq. of the California Government Code, the
City, through the Corporation, is authorized to issue Certificates the interest component of which
is subject to federal income taxation, and the City has determined that the interest component of
the Repurchase Payments made hereunder and represented by the Certificates will be subject to
federal income taxation;

WHEREAS, pursuant to Section 5906 of the California Government Code, the
Certificates and the purchasers thereof will be exempt from the usury provisions of Section 1 of
Article XV of the California Constitution;

WHEREAS, the City and the Corporation propose to execute and deliver a Certificate
Purchase Contract (the "Certificate Purchase Contract") with Lehman Brothers Inc. (the
"Original Purchaser"), pursuant to which the Original Purchaser agrees to purchase, from time to
time, the Certificates in an amount up to an aggregate principal amount not to exceed
$16,000,000;

WHEREAS, Lehman Brothers Inc. has acted as Placement Agent for the Certificates;

WHEREAS, the DTSC has provided in writing that the financing described in this Sale
and Repurchase Agreement, the Trust Agreement and the Certificate Purchase Contract and
evidenced by the execution and delivery of the Certificates does not violate the Cooperative
Agreement;

WHEREAS, the City and the Corporation have determined that all acts and proceedings
required by law to exist, to have happened and to have been performed precedent to and in
connection with the execution and entering into of this Agreement and the consummation of the
transactions authorized hereby do exist, have happened and have been performed in regular and
due time, form and manner as required by law, and the City and the Corporation are now duly
authorized and empowered to execute and enter into this Agreement and to consummate such
transactions for the purpose, in the manner and upon the terms herein provided;

NOW, THEREFORE, for and in consideration of the premises and the mutual covenants
hereinafier contained, the parties hereto hereby formally covenant, agree and bind themselves as
follows:

ARTICLE]

DEFINITIONS

Section 1.1. Definitions. Unless the context otherwise requires, the terms defined in this
Section shall, for all purposes of this Agreement, the Trust Agreement and of any agreement
supplemental hereto and of any statement, opinion or other document herein mentioned, have the
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meanings herein specified, to be equally applicable to both the singular and plural forms of any
of the terms herein defined. Words of any gender shall be deemed and construed to include all
genders.

Accreted Value

"Accreted Value" means Outstanding Principal and all unpaid Compounded Interest
thereon, calculated in accordance with Section 2.04 of the Trust Agreement.

Additional Payments

"Additional Payments" means all amounts payable by the City as Additional Payments
pursuant to Section 6.7(b) hereof.

Agreement or Sale and Repurchase Agreement

"Agreement” or "Sale and Repurchase Agreement” means this Program Receipts Sale and
Repurchase Agreement, dated as of June 1, 2000, between the City and the Corporation, as
originally executed and as it may from time to time be supplemented, modified, or amended in
accordance with the terms hereof or of the Trust Agreement.

Authorized Representative

"Authorized Representative" means, (1) with respect to the Corporation, the President of
the Corporation or the Secretary of the Corporation or any other person designated as an
Authorized Representative of the Corporation by a Statement of the Corporation signed by said
President and filed with the Trustee, and (2) with respect to the City, the Mayor, the City
Manager, or the City Attorney of the City or any other person designated as an Authorized
Representative of the City by a Statement of the City signed by said Mayor, said City Manager,
or said City Attorney and filed with the Trustee.

Budgeted Program Costs

"Budgeted Program Costs" means those fees, expenses, and costs as allocated and
described in the Program Budget as shown in Exhibit A to this Agreement.

Business Day

"Business Day" means a day of the year on which banks located in the city where the
Corporate Trust Office is located are not required or authorized to be closed.

Calculation and Verification Agent

"Calculation and Verification Agent" means a financial institution, investment banking
firm or accounting firm with a national reputation and capable of performing the functions
assigned to the Calculation and Verification Agent herein and in the Trust Agreement, as
selected or consented to by the Original Purchaser, together with such other Certificate Holders
as are necessary to constitute, in the aggregate, at least 51% of outstanding Accreted Value.
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Certificate Holder or Holder

"Certificate Holder" or "Holder," whenever used herein with respect to a registered
Certificate, means the Person in whose name such Certificate is registered.

Certificate Purchase Contract

“Certificate Purchase Contract" means that certain Certificate Purchase Contract, dated as
of June 28, 2000, between the Original Purchaser, the City and the Corporation regarding the
purchase of the Certificates by the Original Purchaser.

Certificates

"Certificates” means the certificates of participation evidencing the undivided,
proportionate interests of the Holders thereof in Program Receipts to be sold and Repurchase
Payments to be made by the City pursuant to this Agreement.

City

"City" means the City of Lodi, a municipal corporation organized and existing under the
laws of the State of California.

Closing Date
"Closing Date" means June 29, 2000.

Commitment Period

"Commitment Period" means the period beginning on the date of the Certificate Purchase
Contract and ending on the Commitment Period Ending Date or the earlier occurrence of a
Commitment Termination Event.

Commitment Period Ending Date

“Commitment Period Ending Date" means that date which is four years after the Closing

Date.

Commitment Termination Event

"Commitment Termination Event" means the occurrence, prior to the Commitment
Period Ending Date, of (a) the City's delivery of a Termination Notice to the Trustee and the
Original Purchaser, stating that it will make no further Issuance Requests; (b) the reduction of the
Purchase Commitment to zero as described in the Certificate Purchase Contract; (c) the Original
Purchaser’s decision to terminate the Purchase Commitment in the event the City substitutes its
Outside Counsel or modifies the terms of engagement of its Outside Counsel in a manner which,
in the sole determination of the Original Purchaser, results in a materially prejudicial change; or
(d) in the sole discretion of the Original Purchaser, an uncured Event of Default hereunder or
under the Trust Agreement, or a violation by the City or the Corporation of any covenant,
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representation or warranty made herein or in the Certificate Purchase Contract or in the Trust
Agreement, including but not limited to the occurrence of any of the proceedings or actions
described in Section 9.1(e) hereof relating to bankruptcy or insolvency of the City or the
Corporation or other actions described therein.

Compounded Interest

"Compounded Interest” means all unpaid and accrued interest with respect to the
Certificates which has been added to Accreted Value. On the day before the first Business Day
of each January, all Current Interest will become Compounded Interest and will be added to
Accreted Value in accordance with Section 2.04 of the Trust Agreement.

Cooperative Agreemen

"Cooperative Agreement” means the Comprehensive Joint Cooperative Agreement,
executed in May 1997, between DTSC and the City regarding the investigation of and
remediation of contamination in the Lodi Area of Contamination.

Corporation

"Corporation" means the Lodi Financing Corporation, a California nonprofit corporation.

Corporate Trust Office

_ "Corporate Trust Office" or "corporate trust office” means the corporate trust office of the
Trustee in San Francisco, California, provided that, with regard to execution, delivery, transfer,
exchange, registration, surrender and payment of Certificates, "Corporate Trust Office" means
the corporate trust office of U.S. Bank Trust National Association in St. Paul, Minnesota, or such
other or additional offices as may be designated by the Trustee.

Covered Subject

"Covered Subject” means a single potentially responsible party or tortfeasor that is or
may be liable for the abatement of environmental conditions within the Lodi Area of
Contamination as a result of that party's ownership or operation, for a certain period of time, of a

facility or that party's contribution to the environmental conditions requiring abatement.
urrent Interest

"Current Interest” means all unpaid interest with respect to the Certificates which has
accrued but has not yet been compounded in accordance with Section 2.04 of the Trust
Agreement.

Deferred Commitment Fee

"Deferred Commitment Fee" means $2.25 million, or such lesser amount as may be
payable by the City to the Original Purchaser from time to time in accordance with the terms of
the Certificate Purchase Contract and the Trust Agreement.
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Deferred Commitment Fee Reserve Account

"Deferred Commitment Fee Reserve Account” means the account by that name under the
Revenue Fund established by Section 5.03 of the Trust Agreement.

Delivery Date

"Delivery Date," when used with respect to a particular Series of Certificates, means the
date of delivery of such Series of Certificates to the Original Purchaser (as defined below)
thereof. The Delivery Date for the first Series of Certificates shall be the Closing Date. The
Delivery Date for each subsequent Series of Certificates shall be the first Business Day of any
January, April, July, or October on or before the Commitment Period Ending Date as specified
by the City in the applicable Issuance Request.

Distribution Date
"Distribution Date" means the first Business Day following each Repurchase Payment

Date on which it is reasonably practicable for the Trustee to send payments of Accreted Value
and Current Interest to Certificate Holders.

DTSC

"DTSC" means the California Environmental Protection Agency, Department of Toxic
Substances Control, which entered into the Cooperative Agreement with the City.

DTSC Settlement Payments
“DTSC Settlement Payments" means those amounts used to reimburse the City for
settlement payments it has previously made to DTSC for certain previously incurred response
costs pursuant to Section 4.a of the Cooperative Agreement.
vent efault
"Event of Default" means any of the events specified in Section 9.1 hereof.
Final Payment Date
“Final Payment Date" means, with respect to all Certificates, January 1, 2029.

Independent Accountant

"Independent Accountant” means a certified public accountant or firm of certified public
accountants specializing in providing financial statements and audits for business and

governmental entities and who has acted as such an accountant in California for at least three
years.
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Independent Consultant

"Independent Consultant " means a reputable specialist or firm of specialists, including
but not limited to an environmental consultant or an insurance consultant, qualified to evaluate a
particular aspect of the Program.

Inte; eriod

“Interest Period" means the 3-month period beginning on each Rate Adjustment Date to
but excluding the next Rate Adjustment Date; provided that the first Interest Period shall be from
and including the Closing Date to but excluding the next Rate Adjustment Date.

Investment Securities

"Investment Securities" means investments in a money market fund rated "AAAm" or
"AAAM-G" or better by S&P or a money market fund collateralized by direct obligations of
(including obligations issued or held in book entry form on the books of) the Department of the
Treasury of the United States of America. Such money market funds may include funds for
which the Trustee, its affiliates or subsidiaries provide investment advisory or other management
services. The Trustee shall be entitled to rely upon any written investment direction from the
City or the Corporation as a certification that such investment constitutes an Investment Security.

Issuance Request

"Issuance Request” means a written Request and Certificate of the City, in substantially
the form set forth in Exhibit B hereto, for the Trustee to execute and deliver a Series of
Certificates in accordance with the provisions of Section 2.01 of the Trust Agreement.

Legal Disbursements

"Legal Disbursements”" means those amounts invoiced by Outside Counsel for out-of-
pocket direct expenses at the actual cost charged by the provider of such materials or services,
including postage, copying, overnight delivery services, messengers, long-distance telephone,
expert witness fees and costs, and reasonable and customary travel expenses.

Legal Fees

"Legal Fees" means those amounts invoiced by Outside Counsel for professional legal
services rendered on an hourly basis, in accordance with the Retainer and Fee Agreement in
connection with the Program, and as further limited and described under Exhibit A hereto.

LIB and 3-month L R Rate

"LIBOR" means, as of the second London banking day immediately preceding the
beginning of an Interest Period (the "LIBOR Determination Date"), the rate for deposits in
United States dollars for a period equal to the relevant Interest Period which appears on Telerate
Page 3750 as of 11:00 a.m. , London time, on such date. If such rate does not appear on Telerate
page 3750, the rate for that LIBOR Determination Date will be determined by the Calculation
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and Verification Agent on the basis of the rates at which deposits in United States dollars are
offered by the Reference Banks at approximately 11:00 a.m., London time, on that day to prime
banks in the London interbank market for a period equal to the relevant Interest Period. For
purposes of this definition, "Telerate Page 3750" means the display page currently so designated
on the Dow Jones Market Service or any successor service (or such other page as may replace
that page on that service or any successor service for the purpose of displaying comparable rates
or prices), and "Reference Banks" means four major banks in the London interbank market
selected by the Calculation and Verification Agent.

"3-month LIBOR Rate" means the LIBOR Rate in effect for the 3-month period
beginning on each Rate Adjustment Date.

Lien
“Lien" means a security interest, lien, charge, pledge or encumbrance of any kind.

Lodi Area of Contamination

"Lodi Area of Contamination" means an area of approximately 600 acres encompassing
the City's central business area, which is the area described in the Cooperative Agreement as the
area of the City located within the county of San Joaquin, California bordered approximately by
the Mokelumne River to the north, Beckman Road to the east, Harney Lane to the south, and
Mills Avenue to the west and the surrounding commercial and residential area from which
hazardous substances have been, or are threatened to be, released or where hazardous substances
have or may come to be located.

Municipal Fund

"Municipal Fund" means the Lodi Area of Contamination Environmental Nuisance
Abatement Fund, which is a restricted account within the Comprehensive Municipal
Environmental Response Fund created under the Ordinance, or a successor or alternate fund
created for substantially the same or similar purposes. Such Municipal Fund will contain two
separate accounts, the Program Account and the Recovery Account, monies in which will be
segregated, held and invested separately from other assets of the City.

Moody’s

"Moody’s” means Moody’s Investors Service, a corporation organized and existing under
the laws of the State of Delaware, its successors and assigns.

Notice of Reallocation

"Notice of Reallocation" means the City's written notice to the Trustee, in the form of
Exhibit D hereto, with regard to reallocation among items and categories in the Program Budget.
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Ongoing Obligations

"Ongoing Obligations” when used in connection with the Program Budget, refers to a
category of funds to be expended by the City for obligations arising out of, and limited to, DTSC
Settlement Payments, computer document management, technical activities, project management
activities, and Legal Disbursements (but not including any Legal Fees) as further described in
Exhibit A hereto.

inion of Counsel

"Opinion of Counsel" means a written opinion of counsel (who may be counsel for the
City) selected by the City. If and to the extent required by the provisions of Sections 2.1 and 2.2
of this Agreement and Section 1.03 of the Trust Agreement, each Opinion of Counsel shall
include the statements provided for in Sections 2.1 and 2.2 of this Agreement and Section 1.03 of
the Trust Agreement.

tional Payment Date

"Optional Payment Date" means each date of transfer of funds, other than Program
Receipts, by the City to the Trustee for deposit into the Revenue Fund in accordance with
Section 6.7(a)(v) hereof.

Ordinance

“Ordinance" means Ordinance No. 1684, adopted November 17, 1999 and effective
December 17, 1999, repealing and reenacting the City's Comprehensive Municipal
Environmental Response and Liability Ordinance, Chapter 8.24 (Health and Sanitation) of
Title 8 (Health and Safety) of the Lodi Municipal Code, as it may be amended from time to time
in accordance with Section 6.18 hereof.

QOriginal Purchaser

“Original Purchaser" means Lehman Brothers Inc. and its successors and assigns.

OQutside Counsel

"Qutside Counsel" means Envision Law Group LLP, Lafayette, California, which has
been selected by the City to represent the City for all matters relating to the Program, in
accordance with the Retainer and Fee Agreement.

Qutstanding

"Outstanding," when used as of any particular time with reference to Certificates, (subject
to the provisions of Section 11.09 of the Trust Agreement) means all Certificates theretofore, or
thereupon being, executed and delivered by the Trustee under the Trust Agreement except
(1) Certificates theretofore cancelled by the Trustee or surrendered to the Trustee for
cancellation; (2) Certificates with respect to which all liability shall have been discharged in
accordance with Section 10.01 of the Trust Agreement, including Certificates (or portions of
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Certificates) referred to in Section 11.10 of the Trust Agreement; and (3) Certificates for the
transfer or exchange of or in lieu of or in substitution for which other Certificates shall have been
executed and delivered by the Trustee pursuant to the Trust Agreement.

Qutstanding Certificate Obligations

"QOutstanding Certificate Obligations" means, as of any date, the sum of the Accreted
Value and Current Interest components of the Certificates.

Qutstanding Principal

"Outstanding Principal” means the sum of principal amounts of all Series of Certificates
issued, less any amounts representing the principal component of such Certificates which have
been repaid to Certificate Holders.

Permitted Deductions

“Permitted Deductions" are amounts which the City may deduct from Program Receipts,
up 1o 25% of Program Receipts collected at any time, as described in Section 6.4 hereof, prior to
remittance of such Program Receipts to the Trustee and includes (a) first, certain payments to
DTSC for oversight costs pursuant to Section 4.b of the Cooperative Agreement and amounts to
create a reserve balance for such payments in an amount up to $300,000 and (b) second,
reimbursement to the City, up to $2,000,000 in the aggregate over the term of this Agreement,
for expenditures that were incurred by the City in connection with the Program in an amount up
to $1,000,000 prior to November 3, 1999 and in an amount up to an additional $1,000,000 for
expenditures incurred by the City on or after November 3, 1999.

Person

“Person” means an individual, corporation, firm, association, partnership, trust, or other
legal entity or group of entities, including a governmental entity or any agency or political
subdivision thereof.

lac t t

"Placement Agent" means Lehman Brothers Inc. and its successors and assigns.

Placement Fee

"Placement Fee" means the amount of $1,000,000 payable to the Placement Agent on the
Closing Date.

Program

“Program" means the City's environmental abatement program for the Lodi Area of
Contamination, including all Abatement Actions (as defined in the Ordinance,) undertaken in
connection therewith, which include but are not limited to study, investigation, abatement,
removal, remediation or response to an Environmental Nuisance (as defined in the Ordinance) or
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threat of Environmental Nuisance, monitoring and assessment or evaluation of an Environmental
Nuisance, prevention or mitigation of an Environmental Nuisance and enforcement activity in
response to an Environmental Nuisance, including litigation and other actions against potentially
responsible parties, their indemnitors or insurers, and shall also include all activities related
thereto, whether or not expressly described in the Ordinance, including litigation and other
actions against potential tortfeasors, their indemnitors or insurers.

Program Account

"Program Account” means the account by that name established under the Municipal

Fund.
Program Budget

"Program Budget" means the authorized disbursements of the City from the Program
Account, as described in Exhibit A hereto.

Program Receipts

"Program Receipts" means all amounts, proceeds and recoveries from, or in
contemplation of, or in connection with, the potential liability of responsible parties or
potentially responsible parties, their insurers or indemnitors, or of tortfeasors or potential
tortfeasors, their insurers or indemnitors, received by the City (or by any other Person on its
behalf) on or after July 30, 1999, or received by the City's Outside Counsel after the Closing
Date, in connection with the Program, whether in cash or non-cash form and regardless of how
such amounts, proceeds, or recoveries may be characterized, labeled or allocated in any
judgment, award, settlement or other agreement or payment, including but not limited to all
amounts, proceeds or recoveries characterized or labeled as legal fees or disbursements or as tort
claim recoveries, proceeds or settlements,

Purchase Commitment

"Purchase Commitment" means the total sum of up to $16,000,000 for the purchase of
various series of Certificates by the Original Purchaser or by any successor, or lesser amount as
provided herein or in the Certificate Purchase Contract.

arterly Budget Reporting Fo

"Quarterly Budget Reporting Form" means that report, a form of which appears in
Appendix A hereto, which the City is required to submit to the Calculation and Verification
Agent within 20 Business Days after the beginning of each calendar quarter (except the first
quarter) to reconcile the prior quarter's expenditures with the Program Budget and to demonstrate
the City's compliance with the Program Budget for the prior quarter.

Rate Adjustment Date

"Rate Adjustment Date" means the first Business Day of each January, April, July and
October. -
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Record Date

"Record Date" means, with respect to any Distribution Date, the Business Day
immediately preceding such Distribution Date.

Recovery Account

"Recovery Account” means the account by that name established under the Municipal
Fund.

Remittance Report

"Remitiance Report” means the City's written report to the Trustee, in the form of
Exhibit C hereto, required to be delivered as provided under Section 6.4(b) of this Agreement.

Repurchase Payment Date

"Repurchase Payment Date" means 1) each date of transfer of Program Receipts by the
City to the Trustee (net of Permitted Deductions) for deposit into the Revenue Fund in
accordance with Section 6.4 hereof and 2) the Final Payment Date.

Repurchase nt

"Repurchase Payments" means all amounts payable by the City as Repurchase Payments
pursuant to Section 6.7(a) hereof.

Repurchase Price

"Repurchase Price” means the sum of (i) the principal amount of all Certificates, together
with all interest (whether Current Interest or Compounded Interest) on the Certificates, (ii) the
amount required to pay or fund the Deferred Commitment Fee, and (iii) all Additional Payments
required to be made by the City pursuant to Section 6.7(b) hereof.

Retainer and Fee Agreement

"Retainer and Fee Agreement" means the Professional Services Agreement and Scope of

Services Statement, dated December 1, 1999, between Outside Counsel and the City, in which
the terms of Outside Counsel's engagement in connection with the Program are set forth.

Revenue Fund

"Revenue Fund" means the fund by that name established under the Trust Agreement,
Section 5.02.

S&P

"S&P" means Standard & Poor’s, a division of The McGraw-Hill Companies, Inc., a
corporation organized and existing under the laws of the state of New York, its successors and
assigns.
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Series

“Series" means each series of the Certificates executed and delivered pursuant to the
Trust Agreement, as often as on a quarterly basis until the Commitment Period Ending Date.

State

"State" means the State of California.

Statement, Request, Requisition, or Order

"Statement," "Request,” "Requisition,” and "Order" of the City, the Corporation, the
Trustee or the Calculation and Verification Agent mean, respectively, a written statement,
request, requisition, certificate, or order signed in the name of the City, the Corporation the
Trustee or the Calculation and Verification Agent by an Authorized Representative of the City,
the Corporation, the Trustee or the Calculation and Verification Agent, respectively. Any such
instrument and supporting opinions or representations, if any, may, but need not, be combined in
a single instrument with any other instrument, opinion, or representation, and the two or more so
combined shall be read and construed as a single instrument. If and to the extent required by
Article IT of this Agreement, each such instrument shall include the statements provided for in
Article II of this Agreement. '

Supplemental Agreement

“Supplemental Agreement” means any agreement hereafter duly authorized and entered
into between the Corporation and the City supplementing, modifying, or amending this
Agreement; but only if and to the extent that such Supplemental Agreement is specifically
authorized hereunder.

Supplemental Trust Agreement

“Supplemental Trust Agreement” means any trust agreement hereafier duly authorized
and entered into between the Corporation and the Trustee supplementing, modifying, or
amending the Trust Agreement; but only if and to the extent that such Supplemental Trust
Agreement is specifically authorized under the Trust Agreement.

Termination Notice

"Termination Notice" means that written notice from the City to the Trustee and the
Original Purchaser, a form of which is attached hereto as Exhibit F, as provided under the
Certificate Purchase Contract and the Trust Agreement, that the City has permanently and
irrevocably discontinued making Issuance Requests.

rust t

"Trust Agreement" means that certain trust agreement, dated as of June 1, 2000, between
the Corporation and the Trustee, as originally executed and as it may from time to time be
supplemented, modified, or amended in accordance with the terms thereof.
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Trustee

"Trustee" means U.S. Bank Trust National Association, a national banking association
organized and existing under the laws of the United States of America, or its successor, as
Trustee hereunder as provided in Section 8.01 of the Trust Agreement.

Variable Rat

"Variable Rate” means the variable interest rate evidenced by the Certificates and
determined from time to time in accordance with Section 2.04 of the Trust Agreement.

ARTICLE I

CONTENT OF CERTIFICATES AND OPINIONS

Section 2.1. Content of Statements and Opinions. Every statement or opinion provided
for in this Agreement with respect to compliance with any provision hereof shall include (1) a

statement that the individual making or giving such statement or opinion has read such provision
and the definitions herein relating thereto; (2) a brief statement as to the nature and scope of the
examination or investigation upon which the statement or opinion is based; (3) a statement that,
in the opinion of such individual, he has made or caused to be made such examination or
investigation as is necessary to enable him to express an informed opinion with respect to the
subject matter referred to in the instrument to which his signature is affixed; and (4) a statement
as to whether, in the opinion of such individual, such provision has been complied with.

Section 2.2. Reasonable Basis for Statements and Opinions. Any such statement or
opinion made or given by an officer of the City may be based, insofar as it relates to legal,
accounting, or environmental matters, upon a statement or opinion of or representation by
counsel, an Independent Accountant or an Independent Consultant selected by the City, unless
such officer knows, or in the exercise of reasonable care should have known, that the statement,
opinion or representation regarding the matters upon which such statement or opinion may be
based, as aforesaid, is erroneous. Any such statement or opinion made or given by such counsel,
Independent Accountant or Independent Consultant may be based, insofar as it relates to factual
matters (with respect to which information is in the possession of the City) upon a statement or
opinion of or representation by an officer of the City, unless such counsel, Independent
Accountant or Independent Consultant knows, or in the exercise of reasonable care should have
known, that the certificate or opinion or representation regarding the matters upon which such
individual’s statement or opinion or representation may be based, as aforesaid, is erroneous. The
same officer of the City, or the same counsel, Independent Accountant or Independent
Consultant, as the case may be, need not certify to all of the matters required to be certified under
any provision of this Agreement, but different officers, counsel, Independent Accountants or
Independent Consultants may certify to different matters, respectively.
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ARTICLE I

REPRESENTATIONS AND WARRANTIES

Section 3.1. Representations and Warranties of the City. The City makes the following
representations and warranties to the Corporation as of the date of the execution of this
Agreement and as of the Closing Date (such representations and warranties to remain operative
and in full force and effect regardless of delivery of the Certificates or any investigations by or
on behalf of the Corporation or the results thereof):

(a) The City is a municipal corporation duly organized and existing under the
laws of the State, has full legal right, power and authority to enter into this Agreement
and to carry out and consummate all transactions contemplated by this Agreement.

{b) This Agreement has been duly authorized, executed, and delivered by the
City and constitutes the legal, valid and binding agreement of the City, enforceable
against the City in accordance with its terms; except as enforcement may be limited by
bankruptcy, insolvency, or other laws affecting the enforcement of creditors’ rights
generally and by the application of such equitable principles as the court having
jurisdiction may impose, regardless of whether such enforceability is considered in a
proceeding in equity or at law.

(c) The execution and delivery of this Agreement, the consummation of the
transactions herein contemplated, and the fulfillment of or compliance with the terms and
conditions hereof, will not conflict with or constitute a violation or breach of or default
(with due notice or the passage of time or both) under any indenture, mortgage, deed of
trust, agreement, lease, contract, the Cooperative Agreement, or other agreement or
instrument to which the City is a party or by which it or its properties are otherwise
subject or bound, or, to the knowledge of the City, after reasonable inquiry and
investigation, any applicable law or administrative rule or regulation, the Ordinance or
any other applicable ordinance, or any applicable court or administrative decree or order,
or result in the creation or imposition of any prohibited Lien, charge, or encumbrance of
any nature whatsoever upon any of the property or assets of the City, which conflict,
violation, breach, default, lien, charge, or encumbrance might have consequences that
would materially and adversely affect the consummation of the transactions contemplated
by this Agreement. The first lien on and pledge of Program Receipts under this
Agreement and the Trust Agreement, as permitted by the Ordinance, are valid and
enforceable and are prior to any other lien or claim on Program Receipts, and all other
provisions of the Ordinance, insofar as they affect the rights of the Original Purchaser
and the Certificate Holders and the transactions herein contemplated, are valid and
enforceable.

(d)  No consent or approval of any trustee or holder of any indebtedness of the
City, and no consent, permission, authorization, order or license of, or filing or
registration with, any governmental authority is necessary in connection with the
execution and delivery of this Agreement, the consummation of any transaction herein
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contemplated, or the fulfillment of or compliance with the terms and conditions hereof
except as have been obtained or made and as are in full force and effect.

(e) There is no action, suit, proceeding, inquiry or investigation, before or by
any court or federal, state, municipal or other governmental authority, pending, or to the
knowledge of the City after reasonable inquiry and investigation, threatened, against or
affecting the City or the assets, properties or operations of the City which, if determined
adversely to the City or its interests, could have a material adverse effect upon the
consummation of the transactions contemplated by or the fulfillment of or compliance
with the terms and conditions of or the validity of this Agreement, and the City is not in
material default (and no event has occurred and is continuing which, with the giving of
notice or the passage of time or both, could constitute a material default) with respect to
any order or decree of any court or any order, regulation or demand of any federal, state,
municipal or other governmental authority, which default might have consequences that
would materially and adversely affect the consummation of the transactions contemplated
by this Agreement.

6)) No representation made, nor any information, exhibit or report furnished
to, the Corporation by the City in connection with the negotiation of this Agreement or
the Trust Agreement contains any untrue statement of a material fact or omits to state a
material fact required to be stated therein or necessary to make the statements therein, in
light of the circumstances under which they were made, not misleading. There is no fact
that the City has not disclosed to the Corporation or the Trustee in writing that materially
and adversely affects or in the future may (so far as the City can now reasonably foresee)
materially and adversely affect the ability of the City to perform its obligations under this
Agreement or any documents or transactions contemplated hereby.

(2) The Program Receipts are free and clear of all Liens and encumbrances,

other than Permitted Deductions and may be deposited in the Municipal Fund created
under the Ordinance as proceeds of the City's environmental abatement program.

ARTICLE IV

CONVEYANCE OF PROGRAM RECEIPTS

Section 4.1. Sale and rchase of Pro eceipts. Effective on the Closing Date,

(a) the City does hereby and irrevocably sell and convey to the Corporation, without recourse, all
Program Receipts in consideration of the receipt from the Corporation of the proceeds of the
Certificates executed and delivered on the Closing Date and on each subsequent Delivery Date
and the Corporation's agreement hereunder to deliver the same, and (b) the Corporation hereby
resells and reconveys to the City all Program Receipts in consideration of the City's agreement
hereunder to make payment of the Repurchase Price. The delivery of the proceeds of the
Certificates (less, in the case of the initial Series of Certificates, an amount equal to the
Placement Fee) by the Corporation shall constitute full consideration for the sale of the Program
Receipts by the City.
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The parties acknowledge that the City constitutes both the seller of Program Receipts and
the purchaser of Program Receipts under this Agreement. The obligation of the City to sell
Program Receipts to the Corporation and the obligation of the City to repurchase Program
Receipts from the Corporation represent, and in all respects of any nature whatsoever shall
always represent, be interpreted as, and constitute separate and distinct obligations. Under no
circumstances whatsoever shall a merger of the roles or obligations of the City as seller of
Program Receipts and as purchaser of Program Receipts under this Agreement occur or be
deemed to occur. ‘

Section 4.2. Sale Effected Without Further Action. The City and the Corporation agree
that, effective on the Closing Date, the Corporation will acquire, upon delivery of the proceeds of
the initial Series of Certificates executed and delivered on the Closing Date, a perfected
ownership interest in the Program Receipts, and simultaneously therewith the City will reacquire
such ownership interest, subject, however, to the lien and pledge on the Program Receipts
created pursuant to this Agreement and the Trust Agreement, and that no further action will be
required by either party hereto (other than the transfer of the proceeds of the Certificates) to
effect the absolute sale and conveyance of the Program Receipts to the Corporation and the
resale and reconveyance of the Program Receipts to the City.

Section 4.3. Protective Filings. The City shall take all necessary actions to execute and
deliver, or cause to be executed and delivered, to the Corporation and the Trustee all such other
and further instruments, documents, and assurances, including the filing of any financing
statements under the Uniform Commercial Code as of each Delivery Date and as of each date of
settlement or other receipt of Program Receipts, as may be necessary or reasonably required by
the Corporation in order to perfect and protect the Corporation's or the Trustee's security interest
in the Program Receipts created pursuant to this Agreement and the Trust Agreement. Upon
such execution and delivery, the City shall deliver, or cause to be delivered, a copy of all such
instruments and documents to the Original Purchaser.

ARTICLEV

TERM OF THE AGREEMENT

Section 5.1. Term. This Agreement shall commence on the Closing Date, and shall
terminate upon the payment or discharge by the Corporation of all Certificates in accordance
with Article X of the Trust Agreement and the payment in full of the Deferred Commitment Fee
and any other amounts authorized or required to be paid by the City hereunder or under the
Certificate Purchase Contract and, if full payment of such amounts is made or provided for prior
to the Commitment Period Ending Date, the delivery by the City to the Trustee of a Termination
Notice pursuant to the Certificate Purchase Contract.
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ARTICLE VI

COVENANTS AND SECURITY PROVISIONS REGARDING PROGRAM RECEIPTS

Section 6.1. Pledge of Program Receipts. In order to secure its obligation to make
payment in full of the Repurchase Price of all Program Receipts, the City hereby grants, pledges
and assigns to the Corporation a first, prior and perfected security interest in all Program
Receipts received by the City (or any other Person on its behalf) or received by the City's
Outside Counsel, subject only to the right of the City to make Permitted Deductions from such
Program Receipts. Accordingly, the City shall not be entitled to retain any Program Receipts,
other than Permitted Deductions, until the Repurchase Price for all Program Receipts has been

paid in full.

Section 6.2. No Liens. Except for the conveyances hereunder or any Lien for the benefit
of the Corporation, the City will not sell, pledge, assign or transfer, or grant, create, or incur any
Lien on, any of the Program Receipts, or any interest therein, and the City shall defend the right,
title and interest of the Corporation and the Trustee in, to and under the Program Receipts against
all claims of third parties claiming through or under the City.

Section 6.3. Notice of Liens. The City will notify the Corporation and the Trustee
promptly after becoming aware of any Lien on any of the Program Receipts, other than the
conveyances hereunder. In the event any Lien attaches to or is filed against the Program

Receipts, the City, at its own expense, shall cause each such Lien to be fully discharged and
released.

Section 6.4. Collection and Remittance of Program Receipts.

(a)  The City will deposit all Program Receipts upon receipt thereof in the
Recovery Account and, within two Business Days after receipt thereof, will transfer such
Program Receipts, net of Permitted Deductions, to the Trustee for deposit into the
Revenue Fund held by the Trustee under Section 5.02 of the Trust Agreement. In no
cvent will the City be obligated to transfer Program Receipts to the Trustee in excess of
amounts necessary to pay the Outstanding Certificate Obligations, deposits to the
Deferred Commitment Fee Reserve Account, and any other payments due hereunder.
The City hereby covenants that it will maintain the Recovery Account as a separate
account under the Municipal Fund and that amounts in the Recovery Account will be
segregated, held and invested separately from other assets of the City.

(b)  The City shall accompany each remittance of Program Receipts to the
Trustee with a Remittance Report in the form of Exhibit C hereto, detailing the source(s)
of the total Program Receipts received, the date the Program Receipts were received,
their total amount, and the City's calculation of any Permitted Deductions and deposits to
the Deferred Commitment Fee Reserve Account. Simultaneously with the City's delivery
of each Remittance Report to the Trustee, the City shall deliver a copy of the Remittance
Report to the Calculation and Verification Agent. In accordance with such Remittance
Report, the City shall direct the Trustee to return to the City any amounts which the
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Calculation and Verification Agent determines to be in excess of the amounts required to
be transferred to the Trustee under Section 6.4(a) above.

(c)  The City covenants, represents and agrees that it will use its best efforts to
give the Trustee and the Calculation and Verification Agent, as soon as practicable,
notice of the date that any recoveries, payments settlements or judgments are anticipated
to be received in the Recovery Account, together with the approximate amount of any
such receipts. The City agrees that the duty to deposit Program Receipts into the
Recovery Account and to transfer Program Receipts to the Trustee is a ministerial
obligation that can be enforced against the City in a suit by mandamus.

(d) The City agrees that the amount of Program Receipts transferred to the
Trustee hereunder shall include the amount necessary, as calculated by the Calculation
and Verification Agent, to fund the Deferred Commitment Fee Reserve Account created
under Section 5.03 of the Trust Agreement, which amount shall be the then outstanding
balance of the Deferred Commitment Fee as calculated in accordance with Section 3 of
the Certificate Purchase Contract.

(e) Notwithstanding the foregoing, if, on or before the Commitment Period
Ending Date, there are no Certificates Outstanding, the Deferred Commitment Fee
Reserve Account is fully funded, and no Commitment Termination Event has occurred,
then the City may retain all Program Receipts and, subject to payment of Permitted
Deductions, may deposit such Program Receipts into the Program Account. All amounts
so retained pursuant to this subsection (e), will reduce, dollar for dollar, the amount of
any Purchase Commitment under the Certificate Purchase Contract, unless the Original
Purchaser (which may withhold its approval in its sole discretion) agrees that no
reduction of the Purchase Commitment will occur. Program Receipts deposited to the
Program Account in accordance with this subsection (€) may then be used to pay
(1) Budgeted Program Costs and (2) the remainder, if any, of Permitted Deductions.
When there are no Certificates outstanding, and - all other obligations under this
Agreement have been fully satisfied and the Purchase Commitment has been terminated,
all of the foregoing limitations will be of no further force and effect.

Section 6.5. Subordination of Claims under Retainer and Fee Agreement. The City

covenants, represents and warrants that it has entered into the Retainer and Fee Agreement with
Outside Counscl whereby Outside Counsel agrees that any claims it might have against the
Program Receipts and any other amounts payable in connection with the Program are fully
subordinate to any and all claims of the Original Purchaser and any other Certificate Holders,
including the right of the Original Purchaser to receive the Deferred Commitment Fee. The City
hereby assigns all rights under any subordination agreement with Outside Counsel to the
Original Purchaser and any other Certificate Holders, as well as, to the extent permitted by law,
the City's rights to any claims which the City could raise against such counsel as a result of any
error or omission in connection with services rendered by such counsel to the City. If the City
substitutes its Qutside Counsel or modifies the terms of engagement of its Outside Counsel, it
shall promptly notify the Original Purchaser and, if such substitution or modification, in the sole
determination of the Original Purchaser, results in a materially prejudicial change, the Original
Purchaser may terminate the Purchase Commitment. The City covenants that all fees and
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disbursements incurred by Outside Counsel and any other law firms that have provided services
to the City in connection with the Program prior to the date hereof have either been paid in full
or are subordinated in accordance with this Section 6.5.

Section 6.6. Settlements.

(a) The City may, in its sole discretion, accept cash or non-cash settlements of
legal actions under the Program, including but not limited to administrative orders and
proceedings and judicial proceedings, in accordance with subparagraphs (i) and (ii) below
when a defendant, potentially responsible party, potential tortfeasor, indemnitor or
insurer wishes to settle, make payment or otherwise resolve its liabilities in connection
with the Program.

@) If the City accepts a non-cash settlement when any Certificates are
Outstanding, the City will deposit into the Recovery Account, as Program
Receipts, from any available funds of the City, an amount sufficient to pay
Certificates with an Accreted Value equivalent to the dollar value of the non-cash
settlement, as determined and certified to by an Independent Consultant; and

(i)  If there is any remaining dollar value after the payment under
subparagraph (i) above (i.e., the dollar value of the non-cash settlement is greater
than the Accreted Value of the Outstanding Certificates) or if there are no
Outstanding Certificates, the City's acceptance of a non-cash settlement will
reduce the Purchase Commitment by the remaining dollar value of the non-cash
settlement, as determined by an Independent Consultant.

(b)  Provisions (i) and (ii) of paragraph (a) above do not apply with respect to a
maximum of two Covered Subjects for which the City accepts non-cash settlements that
resolve or release the defendants' or potentially responsible parties' or potential
tortfeasors' insurers' duty to defend, if:

(1) Policy or coverage limits are not reduced, eroded, or otherwise
affected by the settlement; and

(i)  With respect to each defendant, potentially responsible party or
potential tortfeasor, there remains at least one "highly rated insurer," with a duty
to defend, with which the City has not settled such duty to defend on a non-cash
basis. A "highly rated insurer" means an insurer with a claims paying ability
rating of A3 or greater by Moody's or A- or greater by S&P at the date of the
settlement in question.

(©) The Trustee may waive in writing provisions (i) and (ii) under paragraph
(a) above in advance of a settlement upon the written direction of the Original Purchaser,
together with such other Certificate Holders as are necessary to constitute, in the
aggregate, at least 51% of the Outstanding Accreted Value. The Original Purchaser and
Certificate Holders shall be reasonable in considering a request for such a waiver.
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(d)  Prior to the finalization of any settlement under this Section 6.6, the City
will provide detailed reports to the Trustee, the Original Purchaser and all Certificate
Holders regarding all cash and non-cash settlements, including information sufficient to
demonstrate that the requirements of this Section 6.6 have been met and including
information requested by the Independent Consultant in order to establish the dollar value
of the settlement.

Section 67 Payments.

(a) Repurchase Payments. The Accreted Value component and the Current
Interest component of Repurchase Payments made hereunder shall be assigned to the
Trustee and shall constitute the source of payment with respect to the Certificates issued
under the Trust Agreement. For each Series of Certificates issued as of any Delivery
Date pursuant to the Trust Agreement, the City shall make Repurchase Payments at the
time and in the amounts set forth below.

(i) Mandatory Payment of Repurchase Payments. The Accreted
Value and Current Interest components of the Repurchase Payment with respect
to any Series of Certificates will be due and payable on each Repurchase Payment
Date, in an amount which totals the amount of Program Receipts transferred to the
Revenue Fund (rounded to the nearest $1,000 denomination), to be applied as
provided in Section 6.7(a)(vi) below.

(ii)  Calculation and Accrual of Current Interest. The Current Interest
component of the Repurchase Payment for each Interest Period or portion thereof
preceding a Repurchase Payment Date shall equal the sum of interest accruing at
the Variable Rate in effect during each such Interest Period on the outstanding
Accreted Value of such Series of Certificate on each day during such Interest
Period, as provided in Section 2.04 of the Trust Agreement. In no event shall the
Variable Rate exceed 30 percent per annum. The sum of all unpaid Current
Interest for all Interest Periods or portions thereof during any calendar year shall
be added to Accreted Value of the Certificates as of the day before the first

Business Day of each January, after which date such Accreted Value will bear
interest at the Variable Rate.

(1ii)  Cessation of Interest Accrual. If as a result of one or more final
judgments of a court, including courts of appeal and the California and United
States supreme courts, the City concludes and informs the Original Purchaser and
the Trustee in writing that it will no longer engage in activities in pursuit of
Program Receipts, then the Original Purchaser will enter into a written agreement
(the "Cessation Agreement") thereby causing interest to cease to accrue on the
Certificates thirty-six months afier the date of such Cessation Agreement. The
Cessation Agreement shall be null and void if the City for any reason continues to
engage in activities in pursuit of Program Receipts subsequent to the date of the
Cessation Agreement.
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(iv) Source and Use of Repurchase Payments. As provided in
Article VI hereof, the City and the Corporation agree that all Repurchase
Payments required to be made hereunder shall be paid by the City exclusively
from Program Receipts, shall be secured by a first and prior lien on all Program
Receipts, and shall be used to pay Outstanding Certificate Obligations.

(v)  Optional Payment From Other Funds. In addition to its obligation
to pay Repurchase Payments from Program Receipts as provided herein, the City
shall have the option, at any time and from time to time, to make Repurchase
Payments from any other legally available funds. To exercise such option, the
City shall transfer such other funds to the Trustee, as assignee of the Corporation,
and provide the Trustee with an Order of the City directing that such funds be
applied to the payment of Qutstanding Certificate Obligations in accordance with
Section 4.02 of the Trust Agreement. Amounts transferred to the Trustee
pursuant to this Section shall be deposited in the Revenue Fund and will be
credited against the Outstanding Certificate Obligations in accordance with
Section 6.4 hereof.

(vi)  Application of Pavments. All Program Receipts deposited into the
Revenue Fund shall be applied: first, to the costs of indemnification of the
Placement Agent, the Calculation and Verification Agent, the Original Purchaser
and Certificate Holders under Section 8.2 hereof; second, to the Current Interest
component of the Repurchase Payments due hereunder; third, to the Compounded
Interest portion of the Accreted Value component of the Repurchase Payments
due hereunder; fourth, to the Qutstanding Principal portion of the Accreted Value
component of the Repurchase Payments due hereunder; fifth, to fully fund the
Deferred Commitment Fee Reserve Account; and sixth, to pay any portion of the
Deferred Commitment Fee, if and when due, to the Original Purchaser. Any
Repurchase Payment not paid when due shall bear interest from the date such
payment is first due at the Variable Rate, as adjusted from time to time and as
compounded in accordance with the terms hereof and of the Trust Agreement.
Any interest paid on the Certificates (either Current Interest or Compounded
Interest) will reduce the Deferred Commitment Fee, and the required balance in
the Deferred Commitment Fee Reserve Account, dollar for dollar.

(b)  Additional Payments. The City will pay, within 10 Business Days after

receipt of an invoice therefor, (i) all taxes and assessments of any type or character
charged to the Corporation or the Trustee as a result of the sale or repurchase of Program
Receipts or in any way arising due to the transactions contemplated hereby, (ii) all costs
and expenses incurred by the Corporation, the Trustee and the Calculation and
Verification Agent in connection with the execution, performance or enforcement of this
Agreement and of the Trust Agreement, including but not limited to payment of all fees,
costs and expenses and all administrative costs of the Corporation, the Trustee and the
Calculation and Verification Agent in connection with the execution and delivery of each
Series of Certificates and collection and distribution of the Program Receipts, together
with all salaries and wages of employees, all expenses, compensation and
indemnification of the Trustee payable by the Corporation under the Trust Agreement,
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fees of auditors, accountants, attorneys or taxes and all other necessary administrative
costs of the Corporation or charges required to be paid by it in order to maintain its
existence or to comply with the terms of the Certificates or the Trust Agreement, (iii) all
costs of indemnification of the Corporation and the Trustee under Section 8.2 hereof,
(iv) the Deferred Commitment Fee (including required deposits to the Deferred
Commitment Fee Reserve Account) and (v) all costs of indemnification of the Placement
Agent, the Calculation and Verification Agent, the Original Purchaser and Certificate
Holders under Section 8.2 hereof. The City reserves the right to audit billings for such
Additional Payments although exercise of such right shall in no way affect the duty of the
City 1o make full and timely payment for all such Additional Payments.

The City will make payments described in the preceding paragraph (except for
payments under clauses (iv) or (v) above) from any lawfully available moneys of the
City. The City will make payments described in clause (iv) solely from Program
Receipts. The City will make payments described in clause (v) from Program Receipts
and any proceeds of insurance or self-insurance programs in which the City has
participated or will participate.

Section 6.8. Obligations of the City Unconditional. Except as otherwise provided herein,
the obligation of the City to make payments hereunder and to perform and observe other
agreements on its part contained herein is absolute and unconditional, and shall not be abated,
rebated, setoff, reduced, abrogated, terminated, waived, diminished, postponed, or otherwise
modified in any manner or to any extent whatsoever while any Certificates remain Outstanding
or any other payments required hereunder remain unpaid, regardless of any acts or circumstances
that may constitute failure of consideration, commercial frustration of purpose, any change in the
laws of the United States of America or of the State or any political subdivision thereof or in the
rules or regulations of any governmental authority, or any failure of the Corporation to perform
and observe any agreement, whether express or implied, or any duty, liability, or obligation
anising out of or connected with this Agreement or the Trust Agreement. The City shall pay over
and transfer all Program Receipts and all other payments required hereunder, regardless of any
rights of set-off, recoupment, abatement, or counterclaim that the City might otherwise have
against the Corporation or any other party or parties.

Notwithstanding the above, the obligations of the City to pay Repurchase Payments, the
Deferred Commitment Fee and the indemnity obligations to the Special Indemnified Parties
described in Section 8.2 hereof are special obligations of the City payable solely from the
Program Receipts (or insurance proceeds or self-insurance as described in Section 6.7(b) above)
as provided herein and in the Trust Agreement. Neither the general fund nor any enterprise fund
of the City is liable (except to the extent that Program Receipts are credited thereto), and neither
the credit nor the taxing power of the City is pledged for the payment of the Repurchase
Payments or the Deferred Commitment Fee. To the extent that the City is unsuccessful in
recovering sufficient amounts to make the Repurchase Payments required to be made hereunder
(representing the Accreted Value and Current Interest components of the Certificates) from
Program Receipts designated as Abatement Action Costs (as defined in the Ordinance) or "clean
up costs" from responsible parties or tortfeasors, Certificate Holders will be entitled to be paid
from any Program Receipts, notwithstanding the manner in which such receipts are labeled or
described in any judgment, settlement agreement or insurance payment.
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Section 6.9. Payment of the Deferred Commitment Fee. If on any date all Certificates
have been paid or discharged in accordance with the Trust Agreement and, if such date is prior to
the Commitment Period Ending Date, either (i) the maximum aggregate principal amount of
Certificates, subject to certain reductions as permitted by the Certificate Purchase Contract and
the Trust Agreement, has been issued and delivered under the Trust Agreement, or (ii) any other
Commitment Termination Event has occurred, then the City shall direct the Trustee to apply all
amounts in the Deferred Commitment Fee Reserve Account and all other Program Receipts to
the payment of the Deferred Commitment Fee, as provided under Sections 5.03 and 5.04 of the
Trust Agreement.

Section 6.10. Taxes, Other Governmental Charges. The City covenants, warrants and
agrees that the Program Receipts will be exempt from all taxes of any kind, and if the Program
Receipts are subject to taxation in any form, the City will pay, as the same become due and in
accordance with Section 6.7(b), all taxes and governmental charges of any kind whatsoever that
may at any time be lawfully assessed or levied against or with respect to the Program.

Section 6.11. Application of Moneys in the Program Account. The City will deposit all
proceeds of the Certificates, upon receipt, into the Program Account and will invest all such
amounts, until they are applied to the payment of Budgeted Program Costs, in Investment
Securities which mature by the date they are expected to be used. The City hereby covenants
that it will maintain the Program Account as a separate account under the Municipal Fund and
that amounts in the Program Account will be segregated, held and invested separately from other
assets of the City.

The City will apply moneys in the Program Account for the sole purpose of paying
Budgeted Program Costs in accordance with the Program Budget, attached hereto as Exhibit A,
and will comply with all expenditure limitations by category (Legal Fees and Ongoing
Obligations) and applicable sub-categories (Legal Fees by tier and Ongoing Obligations
consisting of DTSC Settlement Payments, computer document management, technical activities,
project management and Legal Disbursements), except as such limitations are modified pursuant
to Section 6.12 below. Within 20 Business Days after the end of each calendar quarter during
the Commitment Period, or thereafter while any Certificates are Qutstanding and the Deferred
Commitment Fee has not been paid in full, the City shall prepare and transmit to the Calculation
and Verification Agent a Quarterly Budget Reporting Form, in the form attached to Exhibit A,
and will submit an amended Quarterly Budget Reporting Form to the Calculation and
Verification Agent when invoices for services rendered during a quarter are received or paid
after the filing of the Quarterly Budget Reporting Form for that quarter. The Calculation and
Verification Agent, as directed in the Quarterly Budget Reporting Form, shall verify the City's
calculations, shall determine whether the application of amounts in the Program Account is in
compliance with the Program Budget, and shall promptly transmit a report describing the result
of its review to the City, the Original Purchaser, other Certificate Holders and the Trustee. Upon
receipt of notice that the City's calculations were erroneous or that any disbursements were not in
compliance with the Program Budget, the City shall, as applicable, promptly correct its
calculations and take all necessary actions to comply with the Program Budget. The City shall
promptly transmit to the Calculation and Verification Agent an amended Quarterly Budget
Reporting form showing all recalculations and any actions taken to comply with the Program
Budget, and the Calculation and Verification Agent shall follow the procedures described above

SFLIBI/1073224/
25



with respect to the initial submission of the applicable Quarterly Budget Form. The Trustee shall
receive copies of all Quarterly Budget Reporting Forms, amendments thereto and reports issued
thereunder and shall transmit copies to the Original Purchaser and Certificate Holders but shall
have no duty to review such reports filed with it hereunder and shall not be responsible for the
application of or allocation of amounts in the Program Account,

Section 6.12. Program Budget: Reallocation of Certain unts. The City may
reallocate funds in the Program Account subject to the guidelines and limitations provided in the
Program Budget, attached hereto as Exhibit A. In the event that the City elects to reallocate
amounts deposited into the Program Account from Ongoing Obligations to Legal Fees or from
Legal Fees to Ongoing Obligations, then the City, prior to such reallocation and expenditure, will
file a Reallocation Notice Regarding Amounts in Program Account with the Trustee in the form
of Exhibit D hereto and will certify that such reallocation is consistent with the provisions of this
Section and the Program Budget. Within 5 Business Days after the receipt thereof, the Trustee
shall transmit a copy of any Reallocation Notice to the Original Purchaser, other Certificate
Holders, and the Calculation and Verification Agent.

Any request for an increase to the Ongoing Obligation Payment Limits set forth in
Exhibit A hereto must be delivered by the City to the Trustee in the form of the Ongoing
Obligation Payment Limit Increase Approval Form, attached hereto as Exhibit E, for transmittal
to the Original Purchaser and Certificate Holders within 5 Business Days after the Trustee's
receipt thereof and must be approved by the Original Purchaser and Certificate Holders within 5
Business Days afier the Original Purchaser's and Certified Holders' receipt thereof. If such
approval is not received by the Trustee within 5 Business Days, the request shall be deemed
denied. In accordance with the Ongoing Obligation Payment Limit Increase Approval Form, the
Trustee shall send a report of the Original Purchaser's and other Certificate Holders' response to
the City, the Calculation and Verification Agent, and the Original Purchaser and other Certificate
Holders. The Trustee shall deliver to the Original Purchaser, the Certificate Holders, the City
and the Calculation and Verification Agent, as the case may be, but shall have no duty to review,
such notices, reports, requests or certifications filed with it under this Section 6.12 and shall not
be responsible for the application or allocation of amounts in the Program Account.

Section 6.13. Delivery of Reports and Records. The City agrees to deliver, or to cause to
be delivered, reports to the Trustee, to the Calculation and Verification Agent, to the Corporation
and to the Original Purchaser and any other Certificate Holder on a quarterly basis, or more often
as reasonably requested, regarding the application of amounts in the Program Account, including
statements of Legal Fees, classified by individual attorney, task performed and time devoted to
task, and a detailed report of Ongoing Obligations, including Legal Disbursements, subject to the
assertion of any privilege or protection of any nature, including but not limited to the attorney-
client privilege and the attorney work-product protection, available to the City or its attorneys.
Subject to the assertion of any such privilege or protection, the City will allow the Trustee (who
will have no duty to review or inspect such records and documents), the Calculation and
Verification Agent, the Original Purchaser, any Certificate Holder and any auditor on behalf of
the Corporation, access to all records and documents detailing receipt of amounts into the
Program Account and disbursements from the Program Account. Reports and records required

by this Section 6.13 will include the information required by Sections 6.4(b), 6.6(d), 6.11 and
6.12 hereof.
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Section 6.14. Annual Certification and Audit. As soon as practicable but in no event
later than April 30 of each year, the City shall file with the Trustee and the Calculation and
Verification Agent a written statement of an Independent Accountant and a certificate from an
Authorized Representative of the City, having reviewed the City's records and the provisions of
this Agreement, including but not limited to Section 6.13 and Exhibit A, Exhibit D, and
Exhibit E hereof, stating that nothing has come to the attention of such Independent Accountant
or Authorized Representative that would lead such Independent Accountant or Authorized
Representative to believe that (i) amounts in the Program Account have been applied in violation
of this Agreement, such as moneys being expended for Legal Fees and Ongoing Obligations in
violation of the Program Budget, moneys being reallocated in a manner violating the Program
Budget, or any budget cap or limitation being exceeded, (ii) the receipt and remittance of
Program Receipts or the calculation, retention and payment of Permitted Deductions are in
violation of the terms of this Agreement or the Program Budget, or (iii) any settlement entered or -
proposed to be entered is not in accordance with the terms of Section 6.6 hereof, or (iv) any other -
Event of Default hereunder shall have occurred and be continuing.

Section 6.15. Diligent Pursuit of Program Receipts: Engagement of Outside Counsel.
The City hereby covenants that, until all Outstanding Certificates and the Deferred Commitment
Fee have been fully paid and the Purchase Commitment has been reduced to zero, it will
diligently pursue collection of Program Receipts, will at all times have engaged competent legal
counse] with recognized expertise in matters involving environmental litigation, and will not
terminate the Cooperative Agreement or cause the Cooperative Agreement to be terminated.

Section 6.16. Single Purpose Corporation. The City hereby covenants that it will not use
the Corporation for, and the Corporation hereby covenants that it will not participate in, any
other financing or other arrangement in addition to the sale and repurchase of Program Receipts
and issuance of the Certificates hereunder and under the Trust Agreement.

Section 6.17. Cooperation With Removal or Replacement . The City hereby
covenants that it will cooperate with the Corporation as needed in connection with the removal
or replacement of the Trustee in accordance with Section 8.01(d) of the Trust Agreement.

Section 6.18. No Impairment of Certificate Holders' Rights. The City hercby covenants

that it will not repeal the Ordinance or amend any provision of the Ordinance in a manner which
would adversely affect the rights of the Certificate Holders until the Certificates are fully paid
and discharged and the Purchase Commitment has terminated. The City will provide reasonable
notice to the Original Purchaser, the Certificate Holders and the Trustee in the event the City
anticipates any amendment to or repeal of the Ordinance.

ARTICLE VII
ASSIGNMENT OF AGREEMENT TO TRUSTEE
Section 7.1. Assignment by City and Corporation. The parties understand that this
Agreement and certain rights of the Corporation hereunder will be assigned to the Trustee

pursuant to an assignment provision in the Trust Agreement. The City hereby transfers in trust,
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grants a security interest in and assigns to the Trustee, for the benefit of the Holders from time to
time of the Certificates and for the benefit of the Original Purchaser (to the extent of its interest
in the Deferred Commitment Fee) all of its right, title, and interest in this Agreement and all of
its interest in the Program Receipts, net of Permitted Deductions. The City agrees to execute all -
documents, including notices of assignment and chattel mortgages or financing statements that
may be reasonably requested by the Corporation, the Trustee, the Original Purchaser or any
Holder to protect their interests in the Program Receipts during the term hereof, and to provide
copies thereof to the Corporation, the Trustee, the Calculation and Verification -Agent, the
Original Purchaser, and upon request therefor, to any Certificate Holder so requesting.

ARTICLE VIII

NON-LIABILITY OF CORPORATION; INDEMNIFICATION

Section 8.1. Non-Liability of Corporation. The Corporation shall not be obligated to pay
Repurchase Payments or the Deferred Commitment Fee or to make any other payments or
advance any moneys or be liable for any other costs or expenses hereunder.

Section 8.2. Indemnification.

(a)  General Indemnity. The City shall, to the extent permitted by law, defend,
indemnify and hold harmless the Corporation, the Trustee (as the assignee of the
Corporation’s rights hereunder), the Placement Agent, the Calculation and Verification
Agent, the Original Purchaser, each Certificate Holder and their members, directors,
officers, employees, and agents from and against any and all losses, claims, damages,
liabilities, or expenses of every kind, character, and nature whatsoever (excepting
therefrom only such losses, claims, damages, liabilities, or expenses arising from the
negligence of the Corporation, with respect to the Corporation, or the Trustee, with
respect to the Trustee), including, but not limited to, losses, claims, damages, liabilities,
or expenses arising out of, resulting from, or in any way connected with (1) the City's
interest in, or use of, the Program Receipts or any portion thereof; (2) the sale of the
Certificates and the carrying out of any of the transactions contemplated by the
Certificates, the Certificate Purchase Contract, the Trust Agreement, this Agreement or

any related document; (3) the carrying out of the Program; or (4) the acceptance of and
administration by the Trustee of the Trustee's duties under the Trust Agreement. The
City shall, to the extent permitted by law and, with respect to the indemnification of the
Placement Agent, the Calculation and Verification Agent, the Original Purchaser and
each Certificate Holder, (each a "Special Indemnified Party"), to the extent permitted by
clause (b) below, pay or reimburse the Corporation, the Trustee, the Special Indemnified
Parties and their members, directors, officers, employees and agents for any and all costs,
reasonable attorneys fees, liabilities or expenses incurred in connection with
investigating, defending against or otherwise in connection with any such losses, claims,
damages, liabilities, expenses or actions. Notwithstanding anything to the contrary in this
Agreement or the Trust Agreement, the Trustee and the Corporation shall not be entitled
to payment, reimbursement or indemnification for actions involving willful misconduct,
default or negligence on the part of the Trustee or the Corporation, respectively.
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(b) Limited Source Indemmity. The obligation of the City to defend,
indemnify, and hold harmless the Special Indemnified Parties for any suits or claims
arising from the sale of the Certificates or the City’s pursuit of the Program (as described
in the preceding paragraph), shall be payable solely from (i) Program Receipts, and
(if) any proceeds of insurance or self-insurance programs in which the City has
participated or will participate. With regard to item (i), if currently available Program
Receipts are insufficient to pay attorney fees and expenses and other litigation related
costs at the time they are incurred, the Special Indemnified Parties may fund the excess of
such fees and expenses, and any future Program Receipts will be used to reimburse the
Special Indemnified Parties for such amounts. With regard to item (ii), the City agrees to
cooperate fully with the Special Indemnified Parties in submitting and pursuing claims
against such City insurers, although the City will have no obligation to maintain any
insurance coverage.

(c) Special Conditions. The City’s indemnity obligation to the Special
Indemnified Parties under section (b) above is subject to the following conditions:

(1)  The City will pay attorneys’ fees and costs of a single law firm
chosen by the Special Indemnified Parties to collectively represent the Special
Indemnified Parties, and such counsel shall, to the extent consistent with the
Special Indemnified Parties' interests, cooperate with the City and avoid
duplication and wastefulness in the assertion of defenses;

(2)  The City will pay attorneys’ fees and costs of additional law firms
to represent an individual Special Indemnified Party where (i) the counsel
retained under (c)(1) above could not, as a result of applicable law or code of
professional responsibility, assert a defense on behalf of such an individual
Special Indemnified Party while simultaneously representing the other Special
Indemnified Parties for reasons including, but not limited to, a situation in which
the use of counsel chosen by the Special Indemnified Parties to represent the
Special Indemnified Party or Parties would present such counsel with a conflict of
interest, or in which the actual or potential defendants in, or targets of, any such
action include the Special Indemnified Party or Parties, and the City and the
Special Indemnified Party or Parties shall have reasonably concluded that there
may be legal defenses available to it and/or other Special Indemnified Parties that
are different from or additional to those available to the City; or (ii) the City
otherwise authorizes the Special Indemnified Parties to employ separate counsel
at the expense of the City; and

(3)  The City will not, without the prior written consent of the Special
Indemnified Parties, settle or compromise or consent to the entry of any judgment
with respect to any pending or threatened claim, action, suit or proceeding in
which indemnification or contribution may be sought hereunder (whether or not
the Special Indemnified Parties are actual or potential parties to such claim or
action) unless such settlement, compromise or consent includes an unconditional
release of each Special Indemnified Party from all liability arising out of such
claim, action, suit or proceeding.
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The provisions of this Article VIII shall survive the discharge of the City’s obligations
hereunder and under the Trust Agreement.

ARTICLE IX

EVENTS OF DEFAULT AND REMEDIES

Section 9.1. Events of Default. The following events shall be "Events of Default™:

(a)  Failure of the City to remit Program Receipts to the Trustee when required
hereunder;

(b)  Failure by the City to pay or cause to be paid in full any payment required
hereunder when due, on a Repurchase Payment Date, on the Final Payment Date, or
otherwise pursuant to the terms hereof; provided, however it shall not be a default
hereunder if there is a failure to make such payments on a timely basis if such failure is
caused solely by the insufficiency of Program Receipts so long as the City is not
otherwise in default hereunder and any such payment is required to be made solely from
Program Receipts;

(c) If any material representation or warranty made by the City herein or in
the Certificate Purchase Agreement Contract or made by the City in any other document,
instrument, or certificate furnished to the Trustee or the Corporation in connection with
the execution and delivery of any Series of the Certificates shall at any time be shown to
have been incorrect in any respect as of the time made;

(d) If the City shall fail to observe or perform any covenant, condition,
agreement, or provision in this Agreement on its part to be observed or performed, other
than as referred to in subsection (a), (b) or (c) of this Section, or shall breach any
warranty by the City herein contained, for a period of 30 days after written notice,
specifying such failure or breach and requesting that it be remedied, has been given to the
City by the Corporation or the Trustee; except that, if such failure or breach can be
remedied but not within such thirty (30) day period and if the City has taken all action
reasonably possible to remedy such failure or breach within such 30 day period, such
failure or breach shall not become an Event of Default for so long as the City shall
diligently proceed to remedy the same in accordance with and subject to any directions or
limitations of time established by the Trustee;

(¢)  Any proceeding under the United States Bankruptcy Code or any federal
or state bankruptcy, insolvency, or similar law or any law providing for the appointment
of a receiver, liquidator, trustee or similar official of the City or the Corporation or of all
or substantially all of either the City's or the Corporation's assets, is instituted by or with
the consent of the City or the Corporation, or is instituted without the City's or the
Corporation's consent and is not permanently stayed or dismissed within sixty (60) days,
or if the City or the Corporation offers to the City's or the Corporation's creditors to effect
a composition or extension of time to pay the City's or the Corporation's debts or asks,
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seeks or prays for a reorganization or to effect a plan of reorganization, or for a
readjustment of the City's or the Corporation's debts, or if the City or Corporation shall
make a general or any assignment for the benefit of the City's or the Corporation's
creditors;

) Any assertion in any proceeding, forum or action by the City or on its
behalf to the effect that performance of the City's obligations under this Agreement are
unlawful or of the City's intention to disavow or repudiate any such obligations;

(g) If an Event of Default occurs under the Trust Agreement; or

(h)  Any repeal or amendment of the Ordinance in violation of Section 6.18
hereof.

Section 9.2. Remedies on Default. In each and every such case during the continuance
of such an Event of Default, the Corporation and the Trustee may, at their option, take whatever
action, at law or in equity, as may appear necessary or desirable to collect the Program Receipts
and to cause to be paid any other payments then due and thereafter to become due under this
Agreement or to enforce the performance and observance of any obligation, covenant,
agreement, or provision contained in this Agreement to be observed or performed by the City; it
being understood that amounts payable by the City upon an Event of Default caused by the City
shall not be limited to Program Receipts. The Original Purchaser may, in its sole discretion and
without any liability for liquidated damages, terminate the Purchase Commitment upon the
occurrence of an Event of Default.

Section 9.3. Remedies Not Exclusive; No Waiver of Rights. No remedy herein
conferred upon or reserved to the Corporation or the Trustee is intended to be exclusive of any
other available remedy or remedies, but each and every such remedy, to the extent permitted by
law, shall be cumulative and shall be in addition to every other remedy given under this
Agreement or now or hereafier existing at law or in equity or otherwise. In order to entitle the
Corporation and the Trustee to exercise any remedy, to the extent permitted by law, reserved to it
in this Agreement, it shall not be necessary to give any notice, other than such notice as may be
herein expressly required. Such rights and remedies as are given to the Corporation hereunder
shall also extend to the Trustee, and the Trustee may exercise any rights and will be charged with
the obligations of the Corporation under this Agreement, and the Trustce and the Certificate
Holders shall be deemed third party beneficiaries of all covenants and conditions herein
contained.

No delay in exercising or omitting to exercise any right or power accruing upon any
default shall impair any such right or power or shall be construed to be a waiver of any such
default or an acquiescence therein, and every such right and power may be exercised from time
to time and as often as may be deemed expedient.

Section 9.4. Expenses on Default. In the event the City should default under any of the
provisions of this Agreement and the Corporation or the Trustee should employ attorneys or
incur other expenses of the collection of the payments due hereunder, the City agrees that it will
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on demand therefor pay to the Corporation or the Trustee the reasonable fee of such attorneys
and such other expenses so incurred by the Corporation or the Trustee.

Section 9.5. Notice of Default. The City agrees that as soon as is practicable, and in any
event within 10 days after such event, the City will furnish the Trustee and the Corporation
notice of any event that is an Event of Default, or that with the giving of notice or the passage of
time or both could constitute an Event of Default, that has occurred and is contiriuing on the date
of such notice, which notice shall set forth the nature of such event and the action that the City
proposes to take with respect thereto. Upon having actual notice of the existence of an Event of
Default, the Trustee shall serve written notice thereof upon the City (unless the City has
expressly acknowledged the existence of such Event of Default in a writing delivered by the City
to the Trustee or filed by the City in any court).

Section 9.6. Survival of Obligations. The City covenants and agrees with the
Corporation that, until all obligations hereunder have been met and all obligations have been
discharged in accordance with the Trust Agreement, its obligations hereunder shall survive the
cancellation and termination of this Agreement, for any cause, and that the City shall continue to
make all payments, and perform all other obligations provided for in this Agreement, all at the
time or times provided in this Agreement. Notwithstanding the above, the provisions of
Section 8.2 hereof shall survive the discharge of the City's obligations under the Trust
Agreement.

ARTICLE X

MISCELLANEOUS

Section 10.1. Notices. All notices or communications herein required or permitted to be
given shall be in writing mailed or delivered to it as follows:

@) If to the Corporation:

Lodi Financing Corporation
c/o City of Lodi

221 West Pine Street

Lodi, California 95240
Attention: President

(i)  Ifto the City:

City of Lodi

221 West Pine Street
Lodi, California 95240
Attention: City Attorney
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(iii)  If to the Trustee:

U.S. Bank Trust National Association
One California Street, Suite 2550

San Francisco, California 94111
Attention: Corporate Trust Services
Reference: Lodi Financing Corporation

(iv)  If to the Calculation and Verification Agent:

Lehman Brothers Inc.

3 World Financial Center
Seventh Floor

New York, New York 10285
Attention: James Hraska

The Corporation, the City, the Trustee and the Calculation and Verification Agent may,
by notice given hereunder, designate any further or different address to which subsequent
notices, certificates and other communications shall be sent.

Section 10.2. Governing Law. This Agreement shall be construed in accordance with
and governed by the Constitution and laws of the State of California.

Section 10.3. Binding Effect. This Agreement shall inure to the benefit of and shall be
binding upon the Corporation, the City and their respective successors and assigns, including the
Original Purchaser and any subsequent Certificate Holders subject, however, to the limitations
contained herein.

Section 10.4. Severability of Invalid Provisions. If any one or more of the provisions
contained in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable
in any respect, then such provision or provisions shall be deemed severable from the remaining
provisions contained in this Agreement and such invalidity, illegality, or unenforceability shall
not affect any other provision of this Agreement, and this Agreement shall be construed as if
such invalid, illegal, or unenforceable provision had never been contained herein. The
Corporation and the City each hereby declares that they would have entered into this Agreement
and each and every other section, paragraph, sentence, clause, or phrase hereof irrespective of the
fact that any one or more sections, paragraphs, sentences, clauses, or phrases of this Agreement
may be held illegal, invalid, or unenforceable.

Section 10.5. Article and Section Headings and References. The headings or titles of the
several articles and sections hereof, and any table of contents appended to copies hereof, shall be
solely for convenience of reference and shall not affect the meaning, construction, or effect of
this Agreement. All references herein to "Articles," "Sections," and other subsections are to the
corresponding articles, sections, or subsections of this Agreement; the words "herein," "hereof,"
"hereby,” "hereunder," and other words of similar import refer to this Agreement as a whole and
not to any particular article, section, or subsection hereof; and words of the masculine gender
shall mean and include words of the feminine and neuter genders.
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Section 10.6. Agreement Represents Complete Agreement; Amendments. This
Agreement represents the entire contract between the parties hereto. This Agreement may not be
effectively. amended, changed, modified, altered, or terminated except by the writien agreement
of the Corporation and the City, given in accordance with the provisions of the Trust Agreement.

Section 10.7. Trustee Third Party Beneficiary. The Trustee is hereby designated a third
party beneficiary hereunder for the purpose of enforcing any of the rights hereunder assigned to
the Trustee. In accordance with Section 9.3 hereof, the Trustee and the Certificate Holders shall
be deemed third party beneficiaries of all covenants and conditions contained herein.

Section 10.8. Waiver of Personal Liability. No governing body member, officer, agent,
or employee of the Corporation or of the City shall be individually or personally liable for the
payment of Repurchase Payments or any other sum hereunder or be subject to any personal
liability or accountability by reason of the execution and delivery of this Agreement; but nothing
herein contained shall relieve any such governing body member, officer, agent, or employee
from the performance of any official duty provided by law or by this Agreement.

Section 10.9. Execution of Counterparts. This Agreement may be executed in any
number of counterparts, each of which shall for all purposes be deemed to be an original and all
of which shall together constitute but one and the same instrument.
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IN WITNESS WHEREOQF, the City and the Corporation have caused this Agreement to
be executed in their respective corporate names, all as of the date first above written.

CITY OF LODI

City Managler

ATTEST:

APPROVED AS TO FORM:

City Attorney

LODI FINANCING CORPORATION

By: varha, M ‘oxdog

Tteasurer
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EXHIBIT A
PROGRAM DISBURSEMENT BUDGET

The Program Disbursement Budget sets out the amount, timing and limitations for
amounts to be deposited into the Program Account and consists of: (a) caps on disbursements for
(i) professional fees of Outside Counsel ("Legal Fees") and (ii) "Ongoing Obligations,"
consisting of City reimbursement payments for previously made DTSC settlement payments for
certain previously incurred response costs pursuant to Section 4.a of the Cooperative Agreement
("DTSC Settlement Payments"), computer document management, technical activities, project
management and amounts invoiced by Outside Counsel for out-of-pocket direct expenses
("Legal Disbursements”), (b) a methodology for paying Legal Fees, (c) a methodology for
reallocating budget items to provide flexibility for unforeseen events and (d) a methodology for
handling Purchase Commitment reductions. Legal fees, Legal Disbursements, and all other costs
incurred in connection with the Program prior to the Closing Date, except up to $610,899 in
DTSC Settlement Payments, are not included within this Program Disbursement Budget and
shall not be paid from Certificate proceeds, Program Receipts or any other source until no
Certificates are outstanding, the Purchase Commitment has ended or has been terminated and all
other obligations under the Sale and Repurchase Agreement have been fully satisfied.

The City is required to submit the attached Quarterly Budget Reporting Form ("QBRF")
to the Calculation and Verification Agent within 20 Business Days afier the beginning of each
calendar quarter (except the first quarter) to reconcile the prior quarter's expenditures with this
Program Disbursement Budget and to demonstrate the City's compliance with this Program
Disbursement Budget for the prior quarter. The City must submit an amended QBRF when
invoices for services rendered during a quarter are received or paid after the filing of the QBRF
for that quarter or when the Calculation and Verification Agent, in accordance with Section 6.11
of the Program Receipts Sale and Repurchase Agreement, dated as of June 1, 2000, (the "Sale
and Repurchase Agreement”) between the City of Lodi and the Lodi Financing Corporation,
determines that the City's calculations were erroneous or that any disbursements were not in
compliance with the Program Budget. If there are any ambiguities or discrepancies between the
description of the Program Disbursement Budget in this Exhibit A and the QBREF, the latter will
govemn.

All capitalized terms used herein that are not otherwise defined shall have the meanings
as set forth in the Sale and Repurchase Agreement.
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(a)  Disbursement Caps

Table I: Cumulative Disbursement Cap

Cumulative
Beginning of  Disbursement
Quarter Cap .
1 $1,500000 pd. &F theacig ¢ 37-20
2 3,000,000
3 4,500,000
4 6,000,000
5 7,125,000
6 8,250,000
7 9,375,000
8 10,500,000
9 11,250,000
10 12,000,000
11 12,750,000
12 13,500,000
13 13,875,000
14 14,250,000
15 14,625,000
16 15,000,000

The maximum amount that may be transferred to the Program Account within the
Municipal Fund from Certificate proceeds in each quarter is (x) the Cumulative Disbursement
Cap for that quarter (from Table I) less (y) all amounts transferred previously.
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Table II: Program Budget for Ongoing Obligations

Cumulative
Beginning of Ongoing
Quarter Obligations Cap

1 $922,250

2 1,842,600

3 2,761,100

o 3,679,600

5 4,250,150

6 4,820,700

7 5,384,800

8 5,948,900

9 6,203,000

10 6,457,100

11 6,711,200

12 6,968,350

13 7,096,950

14 7,225,550

15 7,354,150

16 7,482,750

The maximum amount that may be disbursed for Ongoing Obligations at any time is
(x) the Cumulative Ongoing Obligations Cap for the quarter (from Table II) less (y) all amounts
previously disbursed for Ongoing Obligations. However, additional funds may be reallocated
from the Program Budget for Legal Fees in a given quarter to pay Ongoing Obligations in
accordance with the reallocation provisions of this Exhibit A.
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Table ITI: Ongoing Obligations Payment Limits

Computer
Beginning of DTSC Document Technical Project Legal
Quarter Settlement  Management  Activities  Management Disbursements

1 $ 250,000 § 310,596 $ 386,010 § 52,519 $ 124,800
2 500,000 619,899 712,227 163,654 249,600
3 610,899 839,714 1,357,095 224,052 374,400
4 610,899 1,143,710 2,077,371 269,030 499,200
5 610,899 1,361,125 2,388,443 315,858 665,600
6 610,899 1,601,766 2,678,692 360,283 832,000
7 610,899 1,872,326 2,941,761 393,584 998,400
8 610,899 2,181,475 3,151,981 441,145 1,164,800
9 610,899 2,277,991 3,207,516 453,024 1,331,200
10 610,899 2,380,448 3,256,379 465,634 1,497,600
11 610,899 2,487,003 3,300,640 478,748 1,664,000
12 610,899 2,596,134 3,342,615 495,538 1,830,400
13 610,899 2,650,266 3,378,421 507,780 1,895,400
14 610,899 2,709,352 3,411,493 517,802 1,960,400
15 610,899 2,770,851 3,445,220 524,755 2,025,400
16 610,899 2,832,772 3,478,478 531,757 2,090,400

The amount disbursed for Ongoing Obligations may be used to pay for expenses in any
of the sub-categories of Ongoing Obligations. However, each sub-category will have a
maximum cumulative expenditure cap per quarter (from Table 1H), and Program monies may not
be expended in excess of these sub-category caps unless (a) the City reallocates the difference
from the Program Budget for Legal Fees in accordance with the reallocation provisions of this
Exhibit A and; (b) the City, prior to exceeding the maximum cap in any quarter, provides written
notice to the Trustee and receives approval from the Original Purchaser and the Certificate
Holders of the change in the Ongoing Obligation sub-category maximum cumulative expenditure

cap, as provided in Exhibit E. The DTSC Settlement Payments amounts may not be exceeded

under any circumstances, however.
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Table IV: Program Budget for Legal Fees

Beginning of  Cumulative Legal

Quarter Fee Cap
1 $ 577,750
2 1,157,400
3 1,738,900
4 2,320,400
5 2,874,850
6 3,429,300
7 3,990,200
8 4,551,100
9 5,047,000
10 5,542,900
11 6,038,800
12 6,531,650
13 6,778,050
14 7,024,450
15 7,270,850
16 7,517,250

The maximum amount that may be disbursed at any time to pay Legal Fees is (x) the
amount specified in the Program Budget for Legal Fees for that quarter (from Table IV), less
(y) all amounts previously disbursed for Legal Fees. However, additional funds may be
reallocated from the Program Budget for Ongoing Obligations for a-given quarter to pay Legal
Fees in accordance with the reallocation provisions of this Exhibit A.

(b)  Legal Fee Payment Methodology

Legal professional fees billed for services performed during a quarter will be paid subject
to a three-tier methodology. As discussed more fully below, payments under Tier 1 and Tier 2
are made quarterly and are based on a percentage (90% and 30% respectively) of legal billings in
a quarter subject to quarterly caps. Payments under Tier 3 are based on billings which exceed
the amounts payable under Tier 1 and Tier 2 and are accumulated quarterly but paid only when
and to the extent that excess funds are available. Invoices received after a quarter for services
performed during that quarter must be compared to the caps in place for the quarter when
services were performed. The Tiers are as follows:

TIER1 Fees billed for services performed in a quarter ("Quarterly Billings") subject to the
Tier 1 Billings Cap (from Table V) for the quarter in which the services were
performed, will be paid at 90% of the amounts billed.

TIER 2  Quarterly Billings in excess of the Tier 1 Billings Cap (from Table V) subject to the
Tier 2 Billings Cap (from Table V), for the quarter in which the services were
performed will be paid at 30% of the amounts billed in excess of the Tier 1 Billings
Cap.
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TIER3 Certain Quarterly Billings which are not paid will qualify for accumulation under
Tier 3. Tier 3 accumulated billings, as described below, will be paid only from either
(a) amounts reallocated from Ongoing Obligations in accordance with the reallocation
provisions of this Exhibit A, (b) amounts not utilized in the Legal Fee budget for
payment of Tier 1 and Tier 2 billings, or (c) Program Receipts retained by the City as
described in Section 6.4(e) of the Sale and Repurchase Agreement. Tier 3
accumulated billings are comprised of the following:

(a)  Quarterly Billings in excess of the Tier 1 Billings Cap (from Table V) subject
to the Tier 2 Billings Cap (from Table V), for the quarter in which the services
were performed which will be paid at 50% of the amounts billed in excess of
the Tier 1 Billings Cap.

(b)  Quarterly Billings in excess of the Tier 2 Billings Cap (from Table V) for the
quarter in which the services were performed which will be paid at 80% of the
amounts billed in excess of the Tier 2 Billings Cap.

(c) Quarterly Billings which qualify for payment under Tier 1 or Tier 2 (as
described above) but are not paid due to insufficient funds within the Program
Account.

Table V: Legal Fee Tiers

Beginning Tier 1 Billings Tier 2

of Quarter Cap® Billings Capm

1 $544,444 $836,944
2 544,445 843,278
3 544,444 849,444
4 544,445 849,445
5 516,666 814,833
6 516,667 814,834
7 516,667 836,333
8 516,666 836,333
9 450,000 753,000
10 450,000 753,000
11 450,000 753,000
12 450,000 742,833
13 227,778 365,778
14 227,778 365,778
15 227,778 365,778
16 227,778 365,778

M s explained above, up to 90% of this amount may be paid.

) As explained above, up to 30% of the difference between the Tier 2 Billings Cap and the Tier 1 Billings Cap may be paid,
and up to an additional 50% of that difference may accumnulate in Tier 3.
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(¢)  Reallocation Between Legal Fees and Ongoing Obligations

The City may choose to reallocate up to $1.3 million from Legal Fees to Ongoing
Obligations or vice versa in order to exceed the maximum disbursement limits within each of
these categories or within the Ongoing Obligations sub-categories. The reallocation can take
place during any quarter.

The reallocation of funds to the Legal Fee budget can only be used to pay the unpaid
portion of Legal Fees accrued under Tier 3.

(d)  Purchase Commitment Reductions
Under certain circumstances discussed in sections 6.4 and 6.5 of the Sale and Repurchase
Agreement, the remaining Purchase Commitment of the Original Purchaser can be decreased. In

these circumstances, the Disbursement Caps for all future quarters will be reduced by the amount
of the Purchase Commitment decrease.
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Quarterly Budget Reporting Form

Filing Date:

Quarter Number:

Quarter Beginning R

and Ending , (the "Reporting Period")

Definitions:

The "Next Period" means the three-month period beginning on the day following the
ending date of the Reporting Period.

The "Previous Period" means the three-month period (or part thereof in the case of the
first period) ending on the day before the beginning date of the Reporting Period.

Other capitalized terms used below are defined either by the instructions and formulas to
which they refer, or in the Program Receipts Sale and Repurchase Agreement dated as of [Dated
Date] between the City of Lodi, as Seller and Repurchaser, and the Lodi Financing Corporation,
as Purchaser (the "Sale and Repurchase Agreement").

Note regarding Line References: Numbers in parentheses refer to line numbers on this
Quarterly Budget Reporting Form, except where numbers are followed by "P." A number
followed by "P" refers to the line of the same number on the Quarterly Budget Reporting Form
for the Previous Period. (e.g. (17P) refers to Line 17 of the Quarterly Budget Reporting Form for
the Previous Period.)

Calculation and Verification Agent Instructions: Instructions for the Calculation and
Verification Agent's use of this Form are specified by the letter code to the right of each line

below. The actions corresponding to the letter codes are as follows:

L No action on the part of the Calculation and Verification Agent is necessary; City of Lodi
is responsible for accuracy of reported numbers.

M The Calculation and Verification Agent should check correctness of mathematical
calculations.

C The Calculation and Verification Agent should check compliance according to italicized
instructions.

v The Calculation and Verification Agent should refer to appropriate table to check

correctness of numbers.

If an Ongoing Obligation Payment Limit Increase Approval Form (an "Approval Form")

F has been submitted and approved, the Calculation and Verification Agent should compare
each amount given on this form with its respective approved increase on the most recent
Approval Form.
SFLIB1/1073224/
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In accordance with Section 6.11 of the Sale and Repurchase Agreement, if this form
contains any errors in calculation (Calculation and Verification Agent Instructions M, V, and F), the
Calculation and Verification Agent must immediately notify the City of any corrections needed.
The Calculation and Verification Agent must immediately notify the City, the Original Purchaser,
other Certificate Holders and the Trustee if the City fails to comply with the Program Budget
(Calculation and Verification Agent Instruction C).

Line Instructions

A. Reporting Period Expenditures
¢)) Amount of Certificates issued during Reporting Period. ) , L
(2)  Amount of Certificates issued during Next Period (2) L
Lines (3) through (7) and Line f9) ~ Record the amounts expended
for services performed during the Reporting Period for the
following budget categories:
3) DTSC Settlement Payments 3 L
(4)  Computer Document Management 4 L
(5)  Technical Activities 5) L
(6)  Project Management (6) L
(7 Legal Disbursements )] L
(8) Total Ongoing Obligations

= Sum of Lines (3) through (7) . (8) M
(9)  Legal Fees 9 L
(10)  Legal Fees expended for services performed before the

Reporting Period (For first quarter, use 0) (10) L
(11)  Total Legal Fees

=(9)+(10) 1) M
B. Cumulative Expenditur
Lines (12) through (16) and Line (18) — Compute the new
Cumulative Expenditures by adding Reporting Period Expenditures
to Previous Period's Cumulative Expenditures. For the first quarter,
copy the Reporting Period Expenditures from Lines (3) through (9):
(12)  DTSC Settlement = (3) + (12P) (12) M
(13)  Computer Document Management = (4) + (13P) (13) M
(14)  Technical Activities = (5) + (14P) (14) M
(15)  Project Management = (6) + (15P) (15) M
(16)  Legal Disbursements = (7) + (16P) (16) M
(17)  Total Ongoing Obligations

= Sum of Lines (12) through (16) an M
(18)  Legal Fees = (11) + (18P) (18) M
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Line Instructions

C. Purchase Commitment Reduction

(19)  Program Receipts deposited into the Program Account

during the Reporting Period (19) L
(20)  Record the cash value, as determined by an Independent

Consultant, of all non-cash settlements received during the

Reporting Period in excess of the limits set forth in §6.6 of

the Sale and Repurchase Agreement. (20) L
(21)  Record the amount of any Certificate payment by the City

during the Reporting Period as a result of non-cash

settlements pursuant to §6.6 () (i). (21) L
(22)  [(19)+(20)-@2D)]

This is the Purchase Commitment Reduction for the

Reporting Period. (22) M
(23)  [(23P)—(1)—(22)] (For the first quarter, use $15,000,000

in place of (23P).)

, This is the Purchase Conunitment for the Next Period (23) M

(24)  [(1) + (24P)] (For the first quarter, use 0 in place of (24P).)

Total Certificate purchases through Reporting Period (24) M
(25)  Referring to Table I, copy the Cumulative Disbursement

Cap for the Next Period. (25) M

(26) [(25)-(22)-(24)]
This is the maximum Certificate issuance amount for the
Next Period. Line (2) must be less than or equal 10 this
amount. (26) M, C

D. Reallocation from Legal Fees to Ongoing Obligations:

(27)  Referring to Table I1, copy the Cumulative Ongoing

Obligations Cap for the Reporting Period. (27) v
28) (7 -@2n]

If positive, this is the total amount reallocated to Ongoing

Obligations. In accordance with Exhibit A of the Sale and

Repurchase Agreement, this amount must be less than or

equal to $1,300,000. (28) M, C

E. Reallocation from Ongoing Obligations to Legal Fees:

(29)  Referring to Table IV, copy the Cumulative Legal Fee Cap

for the Reporting Period. (29) v
(30) [(18)-(29)] ‘

If positive, this is the total amount reallocated to Legal

Fees. In accordance with Exhibit A of the Sale and

Repurchase Agreement, this amount must be less than or

equal to $1,300,000. (30) M, C
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F. Ongoing Obligation Subcategory Limits

Lines (31) through (35) — Ongoing Obligation Payment Limits —
Referring 1o Table III, copy the Ongoing Obligation Payment
Limits for the following subcategories for the Reporting Period:

(31) DTSC Settlement Payment

(32) Computer Document Management
{33)  Technical Activities

(34)  Project Management

(35) Legal Disbursements

(36)  Sum Lines (31) through (35).

Lines (37) through (40) — Approved Increases in Subcategory
Ongoing Obligation Payment Limits — Record any Ongoing
Obligation Payment Limit increases that have been approved in
writing by the Original Purchaser and Certificate Holders, and that
are in effect as of the end of the Reporting Period:

(37)  Computer Document Management
(38)  Technical Activities

(39) Project Management

(40)  Legal Disbursements

Lines (41} through (44) — Revised Ongoing Obligation Payment
Limits — Add each Ongoing Obligation Payment Limit increase
from Lines (37) through (40) to its respective Ongoing Obligation
Payment Limit , recorded in Lines (31) through (35):

(41)  Computer Document Management: [(32) + (37)]
(42)  Technical Activities: [(33) + (38)]

(43)  Project Management: [(34) + (39)]

(44)  Legal Disbursements: {(35) + (40)]

Lines (45) through (49) — Payment in excess of Revised Ongoing
Obligation Payment Limits:

(45)  DTSC Settlement Payment: Greater of [(12) - (31)] or 0

(46)  Computer Document Management: Greater of [(13) — (41)]
or 0

(47)  Technical Activities: Greater of [(14) — (42)] or 0

(48)  Project Management: Greater of [(15) - (43] or 0

(49)  Legal Disbursements: Greater of [(16) — (44)] or 0

(50)  Sum (45) through (49). In accordance with Exhibit A of the
Sale and Repurchase Agreement, Line (50) must be zero.
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Line Instructions

G. Legal Tier Structure

(51)  Legal Fee Expenditures: (9) (1)) M
(52) Amount paid for Legal Fees for services performed before

the Reporting Period, for which bills were received after

submission of the applicable Quarterly Budget Reporting

Form. If this amount is positive, please request the City to

submit a revised Quarterly Budget Reporting Form for the

period in which these legal services were performed and

for all subsequent periods. (52) C
(53) [(51)-(52)] (33) M
(54) Amount billed for Legal Fees for services performed in the

Reporting Period. (54) L
Lines (55) and (56) — Referring to Table V, copy the following
items for the Reporting Period:
(55)  Tier 1 Billings Cap (55) v
(56) Tier 2 Billings Cap (56) Y
(57)  [(56) - (55)] (57) M
(58)  Lesser of (54) or (55). (58) M
(59)  [(58) x 90%]

This is the Tier 1 expenditure. (59) M
(60)  Greater of [(54) —(55)] or 0 (60) M
(61)  Lesser of (60) or (57) (61) M
(62)  [(61)x 30%]

This is the Tier 2 expenditure. (62) M
Tier 3 Accrual:
(63)  [(61)x 50%) (63) M
(64)  Greater of [(54) - (56)] or 0 (64) M
(65) [(64) x 80%] (65) M
(66) [(59) + (62) + (63) + (65) - (53)]

This is the change in Tier 3 balance for the Reporting

Period. (66) . M
(67)  [(67P) + (66)] (For the first quarter, use 0 in place of

(67P).)

This is the Tier 3 balance. (67) M
H.  Permitted Deductions
DTSC Reserve
(68)  [(71P)] (For the first quarter, use 0 in place of (71P).) (68) M
(69)  Additions to DTSC Reserve during Reporting Period (69) L
(70)  Payments to DTSC during Reporting Period (709) L
SFLIB1/1073224/
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(71)  [(68) + (69) - (70)]
DTSC Reserve balance at end of Reporting Period. By the
definition of Permitted Deductions in the Sale and
Repurchase Agreement, Line (71) must be less than or
equal to $300,000.

City Reimbursement

(72)  [(74P)] (For the first quarter, use 0 in place of (74P).)

(73)  Amount paid to City during Reporting Period to reimburse
for prior expenditures

(74)  [(72) +(73)]
By the definition of Permitted Deductions in the Sale and
Repurchase Agreement, Line (74) must be less than or
equal to $2,000,000.
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Quarterly Budget Reporting Form — Table I
Cumulative Disbursement Caps

Cumulative
Dishursement
Quarter Cap

$ 1,500,000
3,000,000
4,500,000
6,000,000
7,125,000
8,250,000
9,375,000

10,500,000
11,250,000
12,000,000
12,750,000
13,500,000
13,875,000
14,250,000
14,625,000
15,000,000
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Quarterly Budget Reporting Form — Table I1
Cumulative Ongoing Obligations Caps
Cumulative

Ongoing
Quarter Obligations Cap

$ 922,250
1,842,600
2,761,100
3,679,600
4,250,150
4,820,700
5,384,800
5,948,900
6,203,000
6,457,100
6,711,200
6,968,350
7,096,950
7,225,550
7,354,150
7,482,750
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Quarterly Budget Reporting Form — Table II1

Ongoing Obligation Payment Limits

Computer
DTSC Document Technical Project Legal
Quarter Settlement  Management Activities  Management Disbursements
1 $250,000 $ 310,596 $ 386,010 $ 52,519 $ 124,800
2 500,000 619,899 712,227 163,654 249,600
3 610,899 839,714 1,357,095 224,052 374,400
4 610,899 1,143,710 2,077,371 269,030 499,200
5 610,899 1,361,125 2,388,443 315,858 665,600
6 610,899 1,601,766 2,678,692 360,283 832,000
7 610,899 1,872,326 2,941,761 393,584 998,400
8 610,899 2,181,475 3,151,981 441,145 1,164,800
9 610,899 2,277,991 3,207,516 453,024 1,331,200
10 610,899 2,380,448 3,256,379 465,634 1,497,600
11 610,899 2,487,003 3,300,640 478,748 1,664,000
12 610,899 2,596,134 3,342,615 495,538 1,830,400
13 610,899 2,650,266 3,378,421 507,780 1,895,400
14 610,899 2,709,352 3,411,493 517,802 1,960,400
15 610,899 2,770,851 3,445,220 524,755 2,025,400
16 610,899 2,832,772 3,478,478 531,757 2,090,400
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Quarterly Budget Reporting Form — Table IV
Cumulative Legal Fee Caps

Cumulative
Quarter Legal Fee Cap

1 $ 577,750
2 1,157,400
3 1,738,900
4 2,320,400
5 2,874,850
6 3,429,300
7 3,990,200
8 4,551,100
9 5,047,000
10 5,542,900
11 6,038,800
12 6,531,650
13 6,778,050
14 7,024,450
15 7,270,850
16 7,517,250
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Quarterly Budget Reporting Form — Table V

Legal Fee Tiers

Tier 1 Tier 2
Billings Billings
Quarter Cap Cap

1 $544,444 $5836,944
2 544 445 843,278
3 544 444 849,444
4 544 445 849,445
5 516,666 814,833
6 516,667 814,834
7 516,667 836,333
8 516,666 836,333
9 450,000 753,000
10 450,000 753,000
11 450,000 753,000
12 450,000 742,833
13 227,778 365,778
14 227,778 365,778
15 227,778 365,778
16 227,778 365,778
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EXHIBIT B
[FORM OF ISSUANCE REQUEST]
REQUEST AND CERTIFICATE OF THE CITY

LODI FINANCING CORPORATION
(ENVIRONMENTAL ABATEMENT PROGRAM)
VARIABLE RATE CERTIFICATES OF PARTICIPATION

To:  U.S. Bank Trust National Association
Corporate Trust Services
One California Street, Suite 2550
San Francisco, CA 94111

Attention:
Relationship Specialist

The City of Lodi, California (the "City") hereby requests and directs the Trustee, on
behalf of the Lodi Financing Corporation (the "Corporation"), to execute and deliver

$ of the Corporation's Variable Rate Certificates of Participation ("Certificates")
(Environmental Abatement Program), Series to [Purchaser] on [Delivery
Date].

We, the City Aftomey and Finance Director [City Manager], respectively, of the City,
hereby certify as follows:

1. The representations and warranties of the City contained in (a) the Certificate
Purchase Contract, dated June 28, 2000 (the "Certificate Purchase Contract"), among the City,
the Corporation and Lehman Brothers Inc. with respect to the sale, execution, and delivery of not
1o exceed $16,000,000 aggregate principal amount of the Certificates and (b) the Program
Receipts Sale and Repurchase Agreement, dated as of June 1, 2000 (the "Sale and Repurchase
Agreement") between the City and the Corporation are true and correct in all material respects on
and as of the date hereof as if made on this date.

2. There is no action, suit, proceeding, inquiry, or investigation, at law or in equity
before or by any court, government agency, public board, or body, pending or, to the best of our
knowledge, threatened against the City, affecting the existence of the City or the titles of its
officers to their respective offices, or affecting or seeking to prohibit, restrain, or enjoin the sale,
execution, or delivery of the Certificates or the collection of the Program Receipts (as defined in
the Sale and Repurchase Agreement) to be used to pay the principal and interest components of
the Certificates, or the pledge of funds and accounts pursuant to the Trust Agreement (as defined
in the Sale and Repurchase Agreement), or contesting the powers of the Trustee thereunder with
respect to the execution of the Certificates; nor are we aware of any circumstance not disclosed
in writing to the Purchaser prior to the date of this Request and Certificate that would form a
basis for any such action, suit, proceeding, inquiry, or investigation, wherein an unfavorable
decision, ruling, or finding would materially adversely affect the authorization, execution,
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delivery, or performance by the City of the obligations on its part contained in the Program
Documents, as defined in the Certificate Purchase Contract.

3. After investigation and review of the Program Documents, no event of default,
nor any event which, after the passage of time or the giving of notice would constitute an event
of default under a Program Document has occurred and is continuing.

4, The City has complied with all the agreements and satisfied all the conditions on
its part to be performed or satisfied at or prior to the date hereof pursuant to the Program
Documents, including compliance with the Program Budget and including any reallocation of
amounts therein.

5. The City represents that it will use the proceeds of this issuance in conformance
with the Program Budget set forth in Exhibit A to the Sale and Repurchase Agreement. The
principal amount of Certificates to be executed and delivered hereunder does not exceed the
Cumulative Disbursement Cap for the calendar quarter immediately following the Delivery Date,
as set forth in the Program Budget, less the principal amount of any Certificates previously
executed and delivered.

6. Between the date of the Certificate Purchase Contract and the date hereof, the
City has not, without the prior written consent of the Original Purchaser, together with such other
Certificate Holders as are necessary to constitute, in the aggregate, at least 51% of outstanding
Accreted Value, offered or issued any bonds, notes, or other obligations for borrowed money, or
incurred any material liabilities, direct or contingent, payable from Program Receipts.

7. All capitalized terms used herein that are not otherwise defined shall have the
same meanings as in the Certificate Purchase Contract and the Sale and Repurchase Agreement.

8. The City hereby requests and directs the Trustee, after the Trustee's review of this

Request and Certificate, to deliver a copy of this Request and Certificate to the Purchaser under
the Certificate Purchase Contract at least 10 Business Days prior to the Delivery Date.

[Date]
CITY OF LODI
By:
[Name]
| City Attorney]
By:
[Name]
[City Manager or Finance Director]
SFLIB1/1073224/
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EXHIBIT C
[FORM OF REMITTANCE REPORT]
NOTICE OF REMITTANCE OF PROGRAM RECEIPTS

U.S. Bank Trust National Association
Corporate Trust Services

One California Street, Suite 2550

San Francisco, CA 94111

Attention:
Relationship Specialist

Pursuant to Sections 6.4 and 6.11 of the Program Receipts Sale and Repurchase
Agreement, dated as of June 1, 2000 (the "Sale and Repurchase Agreement") between the City of
Lodi, California (the "City") and the Lodi Financing Corporation (the "Corporation"), the City
hereby notifies, certifies and warrants to you, as Trustee, that it has received Program Receipts
(in the amounts and from the sources described below) and is remitting such moneys (net of
deductions described below) to you in compliance with said Sections 6.4 and 6.11:

Total amount of Program Receipts received: $
Date received: ("Receipt Date")

Source(s) of Program Receipts (including caption of action and moneys received from insurers
or other payors; riders attached as necessary):

Caption:
Payor:
(1) Total amount of Program Receipts received: ()
(2)  Amount of Program Receipts available for Permitted

Deductions: (1) x 25% 2)
(3) DTSC Reserve balance as of Receipt Date: (3)
(4)  Amount of Program Receipts applied to DTSC Reserve:

Lesser of (2) or [$300,000 — (3)] 4)
(5) Amount of Program Receipts available for City

reimbursement: (2) — (4) (5)
(6) Total City reimbursement as of Receipt Date: (6)
SFLIBI/1073224/



(7)  Amount of Program Receipts applied to City reimbursement:
Lesser of (5) or [$2,000,000 — (6)] (€]

(8) Total amount of Program Receipts applied to Permitted
Deductions: (4) + (7) (8)

(9)  Amount of Program Receipts remaining after Permitted
Deductions: (1) —(8) ®

(10) Deferred Commitment Fee Reserve Account Balance as of
the Receipt Date (Obtain from Calculation and Verification
Agent) (10)

(11) Amount required to pay Accretéd Value and Current Interest
on Certificates as of the Receipt Date: (11

(12) Amount required to pay Current Interest and Compounded
Interest on Certificates as of the Receipt Date: (12)

(13) Payment of Current Interest and Compounded Interest from
funds in Deferred Commitment Fee Reserve Account: '
Lesser of (10) or (11) (13)

(14) Amount required to pay Accreted Value and Current Interest
after payment from funds in Deferred commitment Fee
Reserve Account: (11)—(13) (14)

(15) Amount of Program Receipts remitted to Trustee from
Recovery Account to pay Accreted Value and Current
Interest on Certificates: Lesser of (9) or (14) (15)

(16) Amount required to fund Deferred Commitment Fee Reserve
Account after payment of Current and Compounded Interest
under (15): (16)

(17) Amount of Program Receipts remitted to Trustee from

Recovery Account to fund Deferred Commitment Fee
Reserve Account: Lesser of [(9) - (15)] or (16) a7

(18) Total Amount of Program Receipts remitted to Trustee from
Recovery Account: (15)+ (17) (18)

(19) Amount of Program Receipts permitted to be transferred
from the Recovery Account to the Program Account:

®-(18) (19)

The undersigned hereby certifies that this remittance is in compliance with Sections 6.4
and 6.11 of the Sale and Repurchase Agreement. The Trustee is hereby directed to retumn to the
undersigned any amounts which the Calculation and Verification Agent determines to be in excess
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of the amounts required to be transmitted to the Trustee under Section 6.4(2) of the Sale and
Repurchase Agreement.

All capitalized terms used herein that are not otherwise defined shall have the same
meanings as in the Sale and Repurchase Agreement.

CITY OF LODI

By:

[Name]

[Title]

cc: Calculation and Verification Agent
Original Purchaser
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EXHIBIT D
[FORM OF NOTICE OF REALLOCATION]

REALLOCATION NOTICE
REGARDING AMOUNTS IN PROGRAM ACCOUNT

U.S. Bank Trust National Association
Corporate Trust Services

One California Street, Suite 2550

San Francisco, CA 94111

Attention:  ____
Relationship Specialist

Dear

Pursuant to Section 6.12 of the Program Receipts Sale and Repurchase Agreement, dated
as of June 1, 2000 (the "Sale and Repurchase Agreement") between the City of Lodi, California
(the "City") and the Lodi Financing Corporation (the "Corporation"), the City hereby notifies
you of the following reallocation of moneys in the Program Account.

Reallocation as of

Total amount reallocated by budget category (Legal Fees or Ongoing Obligations ) in
current quarter:

$ reallocated from to
(budget category)

If moneys reallocated from Ongoing Obligations to Legal Fees, total percentage of
accrued billings after closing in comparison to total billings after closing:

Accrued billings to date: $
Total billings to date: $

%

If moneys reallocated from Legal Fees to Ongoing Obligations, total percentage of
cumulative expenditures in comparison with the Ongoing Obligation Payment Limit for the
applicable quarter (from Table III of the Quarterly Budget Reporting Form) for the subcategory
to which moneys would be reallocated (i.c., Computer Document Management, Technical
Activities, Project Management, or Legal Disbursements):

Ongoing obligation category:

Subcategory expenditures to date: $
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Ongoing Obligation Payment Limit for subcategory: $
%

A written explanation of the reason for this reallocation is attached to this Reallocation
Notice.

The undersigned hereby certifies that this notice of reallocation is in conformance with
Section 6.11 and Exhibit A (the Program Budget) of the Sale and Repurchase Agreement, and
that any moneys so reallocated will be used exclusively for purposes permitted under the Sale
and Repurchase Agreement and Program Budget.

You are hereby instructed to deliver a copy of this Reallocation Notice to the Original
Purchaser, all other Certificate Holders, and the Calculation and Verification Agent within 5
Business Days after your receipt hereof.

Capitalized terms used herein not otherwise defined shall have the meaning set forth in
the Sale and Repurchase Agreement.

CITY OF LODI

By:

[Name]
[Title]
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EXHIBIT E
ONGOING OBLIGATION PAYMENT LIMIT INCREASE APPROVAL FORM

Filing Date: X

Limit Increase to Take Effect the Quarter Beginning

U.S. Bank Trust National Association
Corporate Trust Services

One California Street, Suite 2550
San Francisco, CA 94111

Attention:
Relationship Specialist

Pursuant to Section 6.12 of the Program Receipts Sale and Repurchase Agreement, dated
as of June 1, 2000 (the "Sale and Repurchase Agreement") between the City of Lodi, California
(the "City") and the Lodi Financing Corporation, the City hereby requests the following
increase(s) to the Ongoing Obligation Payment Limits set forth in Exhibit A of the Sale and
Repurchase Agreement, and instructs you, as Trustee, to forward a copy of this Ongoing
Obligation Payment Limit Increase Approval Form (the "Approval Form") to the Original
Purchaser (as defined in the Sale and Repurchase Agreement) and all other Certificate Holders
within 5 Business Days after your receipt hereof and to ascertain within 5 Business Days after
the receipt of such transmittal whether the Original Purchaser, together with such other
Certificate Holders as are necessary to constitute, in the aggregate, at least 51% of outstanding
Accreted Value, approves or denies this request. Upon such determination, you are instructed to
inform the City, the Calculation and Verification Agent, the Original Purchaser and the other
Certificate Holders of the response.

Cumulative

Maximum for Expected Amount Exceeding
Subcategory Quarter Expenditure Maximum
Computer Document
Management

Technical Activities

Project Management

Legal Disbursements
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Explanation

CITY OF LODI

By:

[Name]
[Title]

TRUSTEE'S REPORT TO THE CITY

We have forwarded a copy of the Approval Form to the Original Purchaser and Certificate

Holders on , and the Original Purchaser and Certificate Holders have
responded to this request as follows:

The Original Purchaser, together with such other Certificate Holders as are necessary
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, approves
the Ongoing Obligation Payment Limit increase(s) requested on the Approval Form.

The Original Purchaser, together with such other Certificate Holders as are necessary
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, approves

the Ongoing Obligation Payment Limit increase(s) requested on the Approval Form,
with the following exceptions:

The Original Purchaser, together with such other Certificate Holders as are necessary
. to constitute, in the aggregate, at least 51% of outstanding Accreted Value, does not

approve any Ongoing Obligation Payment Limit increase(s) requested on the
Approval Form.
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CC:

The Original Purchaser, together with such other Certificate Holders as are necessary
to constitute, in the aggregate, at least 51% of outstanding Accreted Value, has not
responded withjn 5 Business Days afier receipt of our transmittal of the Approval
From to them and, in accordance with Section 6.11 of the Sale and Repurchase
Agreement, are deemed to have denied the requested increase(s).

U.S. BANK TRUST NATIONAL ASSOCIATION
By:

[Name]
Trustee
Date:

Calculation and Verification Agent

Original Purchaser and other Certificate Holders

SFLIB1/1073224/
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EXHIBIT F
[FORM OF TERMINATION NOTICE]

LODI FINANCING CORPORATION
(ENVIRONMENTAL ABATEMENT PROGRAM)
VARIABLE RATE CERTIFICATES OF PARTICIPATION

U.S. Bank Trust National Association
Corporate Trust Services

One California Street, Suite 2550
San Francisco, CA 94111

Attention:
Relationship Specialist

1. Pursuant to the Certificate Purchase Contract, dated June 28, 2000 (the
“Certificate Purchase Contract"), among the City of Lodi, California (the "City"), the Lodi
Financing Corporation (the "Corporation") and Lehman Brothers Inc., the City hereby certifies,
represents and warrants that it will make no additional Issuance Requests to the Trustee and is
hereby irrevocably and permanently discontinuing all Issuance Requests.

Last Issuance Request made on:

Last Issuance Request amount:

Date of Delivery of Certificates under last Issuance Request:

2. The undersigned hereby certifies that this Notice is in compliance with the
Certificate Purchase Agreement and the Program Receipts Sale and Repurchase Agreement,
dated as of June 1, 2000, between the City and the Corporation (the "Sale and Repurchase
Agreement").

3. All capitalized terms used herein that are not otherwise defined shall have the
same meanings as in the Certificate Purchase Contract and the Sale and Repurchase Agreement.

4. The City has delivered a copy of this Termination Notice to the Purchaser under
the Certificate Purchase Contract and to the Calculation and Verification Agent.

CITY OF LODI

By:

[Name]
[Title]

cc: Original Purchaser
Calculation and Verification Agent
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ExgecuTtion Copy

Lodi Financing Corporation
Not to Exceed $16,000,000
Aggregate Principal Amount of
Variable Rate Certificates of Participation
(Environmental Abatement Program)

CERTIFICATE PURCHASE CONTRACT

June 28, 2000

City of Lodi
221 West Pine Street
Lodi, California 95240

Lodi Financing Corporation
221 West Pine Street
Lodi, California 95240

Ladies and Gentlemen:

The undersigned (the "Purchaser”) offers to enter into this Certificate Purchase Contract
(the "Purchase Contract") with the City of Lodi, California (the "City") and the Lodi Financing
Corporation (the "Corporation") which, upon the City’s and the Corporation's acceptance of this
offer, will be binding upon the City and the Corporation and upon the Purchaser. This offer is
made subject to the City’s and the Corporation's written acceptance hereof on or before 5:00
P.M., San Francisco time, on the date hereof or such other time as the parties hereto mutually
agree upon and, if not so accepted, will be subject to withdrawal by the Purchaser upon written
notice (by facsimile or otherwise) delivered to the City and the Corporation at any time prior to
the acceptance hereof by the City and the Corporation.

Capitalized terms used herein and not otherwise defined shall have the meanings assigned
to such terms in the Sale and Repurchase Agreement (hereinafter defined).

1. Purchase and Sale. Upon the terms and conditions and upon the basis of the
representations, warranties, and agreements set forth herein, the Purchaser hereby agrees to
purchase, and the City and the Corporation hereby agree to cause the sale, execution, and
delivery to the Purchaser of, not to exceed $16,000,000 aggregate principal amount (the



"Purchase Commitment") of Variable Rate Certificates of Participation (Environmental
Abatement Program) (the "Certificates") evidencing and representing interests of the owners
thereof in the Repurchase Payments to be made by the City under the Program Receipts Sale and
Repurchase Agreement, dated as of June 1, 2000 (the "Sale and Repurchase Agreement"), by and
between the City and the Corporation,

Under the provisions of the Sale and Repurchase Agreement, the City will irrevocably
sell and convey to the Corporation its right to receive amounts, proceeds and recoveries from, or
in contemplation of, or in connection with, the potential liability of responsible parties or
potentially responsible parties, their insurers or indemnitors, or of tortfeasors or potential
tortfeasors, their insurers or indemnitors ("Program Receipts") received by the City in connection
with its Environmental Abatement Program (the "Program"), as described in the Sale and
Repurchase Agreement and in the City's Ordinance No. 1684 (the "Ordinance"), adopted
November 17, 1999 and effective December 17, 1999, repealing and reenacting its
Comprehensive Municipal Environmental Response and Liability Ordinance, Title 8, Chapter
8.24 of the Lodi Municipal Code, and the Corporation will irrevocably resell and reconvey
undivided interests in the Program Receipts in consideration of the payment by the City of the
Repurchase Payments under the Sale and Repurchase Agreement.

The Certificates shall be executed and delivered in Series from time to time pursuant to a
Trust Agreement, dated as of June 1, 2000 (the "Trust Agreement"), by and among the
Corporation and U.S. Bank National Trust Association, as trustee (the "Trustee"), and shall
represent undivided proportionate interests in the Corporation's right to receive Repurchase
Payments under the Sale and Repurchase Agreement. The City's obligation to make Repurchase
Payments under the Sale and Repurchase Agreement is a limited obligation of the City, payable
solely from Program Receipts. The City has authorized the execution of this Purchase Contract,
the Sale and Repurchase Agreement, and a Placement Agent Agreement, dated June 28, 2000
(the "Placement Agent Agreement") between the City and Lehman Brothers Inc., as Placement
Agent, as well as related matters, pursuant to the terms of Resolution No. 99-180, adopted by the
City Council of the City on November 3, 1999 (the "City Resolution"). The Corporation has
authorized the execution of this Purchase Contract, the Sale and Repurchase Agreement, the
Trust Agreement and the Placement Agent Agreement, as well as related matters, pursuant to the

terms of Resolution No. LFC-4 adopted by the Board of Directors of the Corporation on
November 3, 1999 (the "Corporation Resolution™).

The City is committed to act as lead agency in initiating and prosecuting environmental
enforcement actions constituting the Program pursuant to a Comprehensive Joint Cooperative
Agreement executed in May 1997 (the “Cooperative Agreement”) by and between the City and
the Califomia Environmental Protection Agency, Department of Toxic Substances Control
(“DTSC”). In connection with its pursuit of the Program, the City has entered into a Professional
Services Agreement and Scope of Services Statement, dated December 1, 1999 (the
“Professional Services Agreement”) with Envision Law Group (the “Outside Counsel”).

This Purchase Contract, the Sale and Repurchase Agreement, the Trust Agreement, the

Placement Agent Agreement and the Professional Services Agreement are collectively referred
to herein as the "Legal Documents." The Legal Documents, together with the Cooperative

SFLIBI/1073602/



Agreement, the Ordinance, the City Resolution and the Corporation Resolution, are herein
referred to as the "Program Documents.”

The initial Series of the Certificates shall be executed and delivered on June 29, 2000 in
the aggregate principal amount of $2,500,000. Each subsequent Series of the Certificates shall
be executed and delivered on the applicable Delivery Date (as defined in the Sale and
Repurchase Agreement) and in the aggregate principal amount specified by the City in an
Issuance Request (as defined in the Sale and Repurchase Agreement and in substantially the
form attached hereto as Exhibit F) submitted by the City in accordance with the terms of the
Trust Agreement. The maximum principal amount of Certificates that may be executed and
delivered on any Delivery Date is an amount equal to the Cumulative Disbursement Cap for the
immediately succeeding calendar quarter (as set forth in Exhibit A to the Sale and Repurchase
Agreement), less any principal amount of Certificates previously executed and delivered. The
purchase price for each Series of the Certificates shall be equal to the aggregate principal amount
of such Series of the Certificates, and no Series of Certificates will be executed and delivered in
an aggregate amount of less than $250,000. No Delivery Date shall occur afier the
"Commitment Period Ending Date," which shall be four years after the initial Closing Date.

If the City has determined to permanently and irrevocably discontinue Issuance Requests,
it shall deliver to the Trustee a Termination Notice (as defined in the Sale and Repurchase
Agreement and in substantially the form attached hereto as Exhibit E) in accordance with the
terms of the Trust Agreement.

2. Purchas¢ Commitment and Commitment Period. On the first Business Day of
each January, April, July and October, beginning October 2000, and prior to the Commitment
Period Ending Date, the Purchaser shall purchase a Series of Certificates in an amount, if any,
specified by the Trustee upon acceptance of an Issuance Request received from the City as
provided in the Trust Agreement. The Purchase Commitment shall be reduced, dollar for dollar,
without further action on the part of the Purchaser, by 1) the principal amount of Certificates
executed and delivered under the Trust Agreement and 2) the City's receipt of Program Receipts,
whether cash or non-cash, and whether or not there are any Certificates Outstanding at the time,
in an amount up to the full amount of the Purchase Commitment, including but not limited to
(1) the City's retention of Program Receipts as provided in Section 6.4(e) of the Sale and
Repurchase Agreement and (ii) the value of non-cash settlements accepted by the City as
provided in Section 6.6(a) of the Sale and Repurchase Agreement.

The Purchase Commitment shall terminate on the earlier of the Commitment Period
Ending Date or the occurrence of any of the following "Commitment Termination Events:"
1) the City's delivery of a Termination Notice to the Trustee and the Original Purchaser, in
substantially the form attached hereto as Exhibit G, stating that it will make no further Issuance
Requests, 2) the reduction of the Purchase Commitment to zero by one or more of the events
described in the preceding paragraph, 3) the Original Purchaser's decision to terminate the
Purchase Commitment, in accordance with Section 6.5 of the Sale and Repurchase Agreement, if
the City substitutes its Outside Counsel or modifies the terms of engagement of its Outside
Counsel in a manner which, in the sole determination of the Original Purchaser, results in a
materially prejudicial change; or 4) in the sole discretion of the Original Purchaser, an uncured
Event of Default under the Sale and Repurchase Agreement or under the Trust Agreement, or a
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violation by the City or the Corporation of any covenant, representation or warranty made herein,
in the Sale and Repurchase Agreement or in the Trust Agreement, including but not limited to
the occurrence of any of the proceedings or actions described in Section 9.1(e) of the Sale and
Repurchase Agreement relating to bankruptcy or insolvency of the City or the Corporation or
other actions described therein. The City may terminate the Purchase Commitment in whole or
in part, at any time, provided that such termination will in no way diminish the City's obligation
to pay the Deferred Commitment Fee or the Outstanding Certificate Obligations of all
Certificates.

3. Deferred Commitment Fee. The City shall pay to the Original Purchaser, in
consideration for its commitment hereunder to purchase the Certificates from time to time and to
assume the substantial risks attendant thereto, a deferred commitment fee equal to $2.25 million
(the "Deferred Commitment Fee"). The Deferred Commitment Fee shall be due and payable on
the date on which all of the Certificates are paid in full or discharged in accordance with the
Trust Agreement, and if such date is prior to the Commitment Period Ending Date, a
Commitment Termination Event (as defined in Section 2 above and in the Sale and Repurchase
Agreement) has occurred. The Deferred Commitment Fee shall be equal to the difference
between $2.25 million and the cumulative portion of Repurchase Payments representing interest
(including Compounded Interest and Current Interest) paid with respect to the Certificates on or
prior to such date as the Deferred Commitment fee is due; thus the Deferred Commitment Fee
will be reduced dollar for dollar for each dollar of interest paid with respect to the Certificates.
The Deferred Commitment Fee shall be payable in accordance with Sections 6.4(d) and 6.9 of
the Sale and Repurchase Agreement and Sections 5.03 and 5.04 of the Trust Agreement (it being
understood and agreed that the Original Purchaser shall be an express third party beneficiary of
the agreements and covenants made by the Corporation under the Trust Agreement), and the sole
source of payment of such Deferred Commitment Fee shall be Program Receipts.

A Deferred Commitment Fee Reserve Account shall be established and maintained by the
Trustee under the Trust Agreement from Program Receipts, in an amount which, after payment
of Accreted Value and Current Interest components on all Outstanding Certificates when due,
equals the then current Deferred Commitment Fee.

The City acknowledges and agrees that the City's obligation to pay the Deferred
Commitment Fee shall survive the payment of the Certificates or termination of the Purchase
Commitment. The Deferred Commitment Fee shall be payable to the Original Purchaser
executing this Purchase Contract irrespective of the fact that the Original Purchaser may have
sold or transferred its ownership interest in all or a portion of the Certificates by the time the
payment of the Deferred Commitment Fee so made hereunder and under the Trust Agreement.

4, Closing. At 8:00 am., San Francisco time, on June 29, 2000 (the "Closing
Date"), and at 8:00 a.m., San Francisco time, on each Delivery Date thereafter with respect to
which the City has submitted an Issuance Request, the City, subject to the terms and conditions
hereof, will cause the sale and delivery of the applicable Series of the Certificates to the
Purchaser, duly executed, together with the other documents hereinafter mentioned, and, subject
to the terms and conditions hereof, the Purchaser will accept such delivery and pay the purchase
price of such Series of the Certificates as set forth in Section 1 hereof by wire transfer of
immediately available funds. Such delivery and payment on the Closing Date is referred to
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herein as the "Initial Closing," such delivery and payment on each subsequent Delivery Date is
referred to herein as a "Subsequent Closing," and the Initial Closing or any Subsequent Closing
is referred to herein as a "Closing." Delivery and payment as aforesaid shall be made at the
offices of the City, 221 West Pine Street, Lodi, California, or at such other place as shall have
been mutually agreed upon by the City and the Purchaser.

5. The Certificates. The Certificates of each Series shall be dated the date of
delivery thereof, shall have a Final Payment Date of January 1, 2029, and shall evidence and
represent an undivided proportional interest in Repurchase Payments payable under the Sale and
Repurchase Agreement. The Certificates shall be payable as provided in the Sale and
Repurchase Agreement and the Trust Agreement. Current Interest payable with respect to the
Certificates shall accrue at the Variable Rate determined from time to time pursuant to the Sale
and Repurchase Agreement and the Trust Agreement, but in no event shall the Variable Rate
exceed 30% per annum. Accreted Value and Current Interest payable with respect to the
Certificates shall be payable as soon as reasonably practicable after Program Receipts are
received by the City and transferred to the Trustee for deposit in the Revenue Fund, as described
in the Trust Agreement. The sum of all Current Interest accruing during any calendar year shall
be added to the Accreted Value of the Certificates as of the day before the first Business Day of
cach January, after which date such Accreted Value will bear interest at the Variable Rate.

6. Representations, Warranties _and Agreements. Each of the City and the
Corporation (but only to the extent of its own representations set forth below) hereby and

respectively represent, warrant and agree respectively as of the Initial Closing, and by delivery of
an Issuance Request and by the Trustee's execution and delivery, on behalf of the Corporation, of
the Certificates so requested, will have been deemed to have represented, warranted and agreed
respectively as of each Subsequent Closing as follows:

(a) The City and the Corporation have full legal right, power and authority to
(i) enter into the Legal Documents to which each is a party, (ii) cause the sale, execution,
and delivery of each Series of the Certificates to the Purchaser as provided herein and
(iii) carry out and consummate the transactions contemplated by the Program Documents;

(b) By all necessary official action of the City and the Corporation, as the case
may be, prior to or concurrently with the acceptance hereof, the City and the Corporation
have duly authorized and approved the execution and delivery of, and the performance by
the City and the Corporation of, the obligations on the part of each contained in, the
Legal Documents, and the consummation by them of all other transactions contemplated
by the Program Documents;

(c) The City and the Corporation, as the case may be, have complied and are
in compliance in all material respects with the obligations on their part contained in the
Program Documents;

(d)  Neither the City nor the Corporation is in any material respect in breach of
or default under any applicable constitutional provision, law, ordinance or administrative
regulation to which it is subject or any applicable judgment or decree or any loan
agreement, indenture, bond, note, resolution, agreement (including the Cooperative
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Agreement) or other instrument to which the City or the Corporation is a party or to
which the City or the Corporation or any of its property or assets is otherwise subject, and
no event has occurred and is continuing which with the passage of time or the giving of
notice, or both, would constitute such a default or event of default under any such
instrument; and the execution and delivery of the Certificates and the Legal Documents,
and compliance with the provisions on the City’s part or the Corporation's part, as the
case may be, contained therein, will not conflict with or constitute a breach of or a default
under any constitutional provision, law, ordinance, administrative regulation, judgment,
decree, loan agreement, indenture, bond, note, resolution, agreement (including the
Cooperative Agreement), or other instrument to which the City or the Corporation, as this
case may be, is a party or to which the City or the Corporation, as the case may be, or any
of their property or assets is otherwise subject, nor will any such execution, delivery,
adoption, or compliance result in the creation or imposition of any lien, charge, or other
security interest or encumbrance of any nature whatsoever upon any of the property or
assets of the City or the Corporation, as the case may be, or under the terms of any such
constitutional provision, law, ordinance, administrative regulation or instrument, except
as provided in the Sale and Repurchase Agreement, the Trust Agreement or the
Ordinance;

(e) All authorizations, approvals, licenses, permits, consents, and orders of
any governmental authority, legislative body, board, agency, or commission having
jurisdiction of the matter which are required for the due authorization by, or which would
constitute a condition precedent to or the absence of which would materially adversely
affect the due performance by, the City or the Corporation, as the case may be, of their
respective obligations in connection with the execution and delivery of the Certificates
under the Trust Agreement have been duly obtained, except for such approvals, consents,
and orders as may be required under the Blue Sky or securities laws of any state in
connection with the offering and sale of the Certificates; and all authorizations,
approvals, licenses, permits, consents, and orders of any governmental authority, board,
agency, or commission having jurisdiction of the matter which are required for the due
authorization by, or which would constitute a condition precedent to or the absence of
which would materially adversely affect the due performance by, the City or the

Corporation of their respective obligations under the Program Documents have been duly
obtained;

()  The lien on and pledge of Program Receipts under the Sale and
Repurchase Agreement and Trust Agreement, as permitted by the Ordinance, are valid
and enforceable and are prior to any other lien or claim on Program Receipts, and all
other provisions of the Ordinance, insofar as they affect the rights of the Certificate
Holders and the Original Purchaser and the transactions contemplated by the Sale and
Repurchase Agreement and the Trust Agreement, are valid and enforceable;

(8) Between the date of this Purchase Contract and the date on which no
Certificates are outstanding and no additional Series of Certificates may be executed and
delivered hereunder and under the Trust Agreement, neither the City nor the Corporation
will, without the prior written consent of the Purchaser, offer or issue any bonds, notes, or
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other obligations for borrowed money, or incur any material liabilities, direct or
contingent, payable from Program Receipts;

(h)  There is no action, suit, proceeding, inquiry, or investigation, at law or in
equity, before or by any court, government agency, public board or body, pending or, to
the best knowledge of the City and the Corporation, as the case may be, after reasonable
investigation, threatened against the City or the Corporation, as the case may be, or any
of their officers in their respective capacities as such, affecting the existence of the City
or the Corporation, as the case may be, or the titles of their officers to their respective
offices, or affecting or secking to prohibit, restrain, or enjoin the sale, execution, or
delivery of the Certificates or the collection of the Program Receipts to be used to pay the
Repurchase Payments, or the pledge of and lien on the funds and accounts established
pursuant to the Trust Agreement, or contesting or affecting the validity or enforceability
of the Certificates or the Program Documents, or contesting the powers of the City or the
Corporation, as the case may be, or any authority of either entity for the execution and
delivery of the Certificates, or in any way contesting or challenging the consummation of
the transactions contemplated hereby, or which might materially adversely affect the
ability of the City or the Corporation, as the case may be, to collect Program Receipts;
nor is the City or the Corporation, as the case may be, aware of any circumstance not
disclosed in writing to the Corporation or the City, as the case may be, and to the
Purchaser prior to the date of such representation that would form a basis for any such
action, suit, proceeding, inquiry, or investigation, wherein an unfavorable decision,
ruling, or finding would matenally adversely affect the authorization, execution, delivery,
or performance by the City or the Corporation, as the case may be, of the Legal
Documents, the performance by the City or the Corporation of their respective
obligations under the Program Documents, or the execution by the Trustee of the
Certificates;

@) At any time prior to the date on which no Certificates are outstanding and
no additional Series of Certificates may be executed and delivered hereunder and under
the Trust Agreement, the City and the Corporation, as the case may be, will fumnish such
information, execute such instruments, and take such other action in cooperation with the
Purchaser as the Purchaser may request in order (i) to qualify the Certificates for offer
and sale under the Blue Sky or other securities laws and regulations of such states and
other jurisdictions of the United States as the Purchaser may designate, and (ii) to
determine the eligibility of the Certificates for investment under the laws of such states
and other jurisdictions, and will use its best efforts to continue such qualifications in

“effect so long as required for the distribution of the Certificates; provided, however, that
neither the City nor the Corporation shall be required to qualify to do business or consent
to service of process in connection with any such qualification or determination in any
jurisdiction;

() No filing or other action, other than the execution of the Legal Documents,
is required to create for the benefit of the Trustee and the Certificate Holders a first and
perfected lien on and security interest in the Program Receipts and, upon execution of the
Legal Documents, such a first lien shall exist.
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(k)  The City and the Corporation will apply the proceeds from the sale of the
Certificates solely for the purposes specified in the Sale and Repurchase Agreement and
the Trust Agreement.

) The City and the Corporation are aware that the Original Purchaser
hereunder is the Placement Agent, and the City and the Corporation hereby consent and
waive any objection thereto.

(m)  The City and the Corporation will assist the Original Purchaser and the
Placement Agent in preparing materials for use in any private placement of the
Certificates which the Original Purchaser or the Placement Agent may determine to offer,
which assistance shall include but not be limited to the preparation of a private placement
memorandum. At the time of any such private placement, the City and the Corporation
will represent and warrant that the information provided by each of them, respectively, is
true and correct, and the City and the Corporation shall provide the same indemnification
and opinions as are provided hereunder and shall be subject to the same obligations, as
applicable, as hereunder. The provisions of this Section 6(m) shall survive the
termination of this Purchase Contract and discharge of the City's obligations under the
Trust Agreement.

7. Indemnification.

(a) General Indemnity. The City shall, to the extent permitted by law, defend,
indemnify and hold harmless the Corporation, the Trustee (as the assignee of the
Corporation’s rights under the Sale and Repurchase Agreement), the Placement Agent,
the Calculation and Verification Agent, the Original Purchaser, each Certificate Holder
and their members, directors, officers, employees, and agents from and against any and
all losses, claims, damages, liabilities, or expenses of every kind, character, and nature
whatsoever (excepting therefrom only such losses, claims, damages, liabilities, or
expenses arising from the negligence of the Corporation, with respect to indemnification
of the Corporation, or the Trustee, with respect to indemnification of the Trustee),
including, but not limited to, losses, claims, damages, liabilities, or expenses arising out
of, resulting from, or in any way connected with (1) the City's interest in, or use of, the
Program Receipts or any portion thereof; (2) the sale of the Certificates and the carrying
out of any of the transactions contemplated by the Certificates, this Purchase Contract,
the Trust Agreement, the Sale and Repurchase Agreement or any related document;
(3) the carrying out of the Program, or (4) the acceptance of and administration by the
Trustee of the Trustee's duties under the Trust Agreement. The City shall, to the extent
permitted by law and, with respect to the indemnification of the Placement Agent, the
Calculation and Verification Agent, the Original Purchaser and each Certificate Holder
(each a "Special Indemnified Party"), to the extent permitted by clause (b) below, pay or
reimburse the Corporation, the Trustee, the Special Indemnified Parties and their
members, directors, officers, employees and agents for any and all costs, reasonable
attorneys fees, liabilities or expenses incurred in connection with investigating, defending
against or otherwise in connection with any such losses, claims, damages, liabilities,
expenses or actions. Notwithstanding anything to the contrary in the Sale and
Repurchase Agreement or the Trust Agreement, the Trustee and the Corporation shall not
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be entitled to payment, reimbursement or indemnification for actions involving willful
misconduct, default or negligence on the part of the Trustee or the Corporation,
respectively.

(b) Limited Source Indemnity. The obligation of the City to defend,
indemnify, and hold harmless the Special Indemnified Parties for any suits or claims
arising from the sale of the Certificates or the City’s pursuit of the Program (as described
in the preceding paragraph), shall be payable solely from (i) Program Receipts, and
(i1) any proceeds of insurance or self-insurance programs in which the City has
participated or will participate. With regard to item (i), if currently available Program
Receipts are insufficient to pay attorney fees and expenses and other litigation related
costs at the time they are incurred, the Special Indemnified Parties may fund the excess of
such fees and expenses, and any future Program Receipts will be used to reimburse the
Special Indemnified Parties for such amounts. With regard to item (ii), the City agrees to
cooperate fully with the Special Indemnified Parties in submitting and pursuing claims
against such City insurers, although the City will have no obligation to maintain any
insurance coverage. :

(c) Special Conditions. The City’s indemnity obligation to the Special
Indemnified Parties under section (b) above is subject to the following conditions:

(1)  The City will pay attomeys’ fees and costs of a single law firm
chosen by the Special Indemnified Parties to collectively represent the Special
Indemnified Parties, and such counsel shall, to the extent consistent with the
Special Indemnified Parties' interests, cooperate with the City and avoid
duplication and wastefulness in the assertion of defenses;

(2)  The City will pay attomeys’ fees and costs of additional law firms
to represent an individual Special Indemnified Party where (i) the counsel
retained under (c)(1) above could not, as a result of applicable law or code of
professional responsibility, assert a defense on behalf of such an individual
Special Indemnified Party while simultaneously representing the other Special
Indemnified Parties for reasons including, but not limited to, a situation in which
the use of counsel chosen by the Special Indemnified Parties to represent the
Special Indemnified Party or Parties would present such counsel with a conflict of
interest, or in which the actual or potential defendants in, or targets of, any such
action include the Special Indemnified Party or Parties, and the City and the
Special Indemnified Party or Parties shall have reasonably concluded that there
may be legal defenses available to it and/or other Special Indemnified Parties that
are different from or additional to those available to the City, or (ii) the City shall
authorize the Special Indemnified Parties to employ separate counsel at the
expense of the City; and

(3)  The City will not, without the prior written consent of the Special
Indemnified Parties, settle or compromise or consent to the entry of any judgment
with respect to any pending or threatened claim, action, suit or proceeding in
which indemnification or contribution may be sought hereunder (whether or not
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the Special Indemnified Parties are actual or potential parties to such claim or
action) unless such settlement, compromise or consent includes an unconditional
release of each Special Indemnified Party from all liability arising out of such
claim, action, suit or proceeding.

The provisions of this Section 7 shall survive the termination of this Purchase Contract
and the discharge of the City’s obligations under the Sale and Repurchase Agreement and the
Trust Agreement.

8. Closing_Conditions. The Purchaser has entered into this Purchase Contract in
reliance upon the representations and warranties of the City and the Corporation contained
herein, upon the representations and warranties to be contained in the documents and instruments
to be delivered at each Closing, and upon the performance by the City and the Corporation of
their respective obligations hereunder, both as of the date hereof and as of each Delivery Date.
Accordingly, the Purchaser’s obligations under this Purchase Contract to purchase, to accept
delivery of, and to pay for each Series of the Certificates shall be conditioned, at the option of the
Purchaser, upon the performance by the City and the Corporation, as the case may be, of their
respective obligations to be performed hereunder and under such documents and instruments at
or prior to the applicable Closing, and shall also be subject to the following additional
conditions:

(a) The representations and warranties of the City and the Corporation, as the
case may be, contained herein shall be true, complete, and correct on the date hereof and
on and as of the applicable Delivery Date, as if made on such Delivery Date, and the
statements of the officers and other officials of the City, the Corporation, and the Trustee
made in any certificate or other document furnished pursuant to the provisions hereof
shall be accurate;

(b) At the time of the applicable Closing, the Sale and Repurchase Agreement
and the Trust Agreement shall have been duly authorized, executed, and delivered by the
respective parties thereto, all in substantially the forms heretofore submitted to the
Purchaser, with only such changes as shall have been agreed to in writing by the
Purchaser, and shall be in full force and effect; the Cooperative Agreement and the
Ordinance shall be in full force and effect and shall not have been invalidated, repealed or
amended in any manner that adversely affects the interests of the Purchaser or the
Certificate Holders, and there shall be in full force and effect such resolution or
resolutions of the City Council of the City and the Board of Directors of the Corporation
as, in the opinion of counse! to the Purchaser ("Purchaser’s Counsel"), shall be necessary
or appropriate in connection with the transactions contemplated hereby;

(c)  Between the date hereof and the applicable Delivery Date, the marketa-
bility of the Certificates shall not have been materially adversely affected, in the
judgment of the Purchaser (evidenced by a written notice to the City, the Corporation and
the Trustee terminating the obligation of the Purchaser to accept delivery of and make
any payment for any additional Series of the Certificates), by reason of any of the
following:
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(1)  the declaration of war or engagement in major military hostilities
by the United States or the occurrence of any other national emergency or
calamity relating to the effective operation of the government of, or the financial
community in, the United States;

(2)  the declaration of a general banking moratorium by federal,
New York, or California authorities, or the general suspension of trading on any
national securities exchange;

(3) the imposition by the New York Stock Exchange or other national
securities exchange, or any governmental authority, of any material restrictions
not now in force with respect to the Certificates or obligations of the general
character of the Certificates or securities generally, or the material increase of any
such restrictions now in force, including those relating to the extension of credit
by, or the charge to the net capital requirements of, the Purchaser; or

(4) an order, decree, or injunction of any court of competent jurisdic-
tion, or order, ruling, regulation, or official statement by the Securities and
Exchange Commission, or any other governmental agency having jurisdiction of
the subject matter, issued or made to the effect that the issuance, offering, or sale
of obligations of the general character of the Certificates, or the execution,
offering, or sale of the Certificates, including any or all underlying obligations, as
contemplated hereby, is or would be in violation of the federal securities laws as
amended and then in effect or in violation of any other federal or state statutory or
case law, regulation, order, ruling, judgment, decree or injunction.

(d) With respect to the Initial Closing, the Purchaser shall have received the

following documents at or prior to the Closing Date, in each case satisfactory in form and
substance to the Purchaser:
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(1) Copies of the Trust Agreement, the Sale and Repurchase
Agreement and the Placement Agent Agreement, each duly executed and
delivered by the respective parties thereto;

(2)  An opinion, dated the Closing Date and addressed to the City, the
Purchaser and the Placement Agent, of Counsel to the Corporation, in
substantially the form attached hereto as Exhibit A;

(3)  An opinion, dated the Closing Date and addressed to the Purchaser,
the Placement Agent and the Corporation, of the City Attorney of the City, in
substantially the form attached hereto as Exhibit B;

“) An opinion of Purchaser’s Counsel, dated the Closing Date and

addressed to the Purchaser, addressing such matters as the Purchaser shall
determine;
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(5) A signature and incumbency certificate of the Corporation and a
certificate, dated the Closing Date, signed by an authorized officer of the Corpora-
tion, in substantially the form attached hereto as Exhibit C;

(6) A signature and incumbency certificate of the City and a certifi-
cate, dated the Closing Date, signed by an authorized officer of the City, in
substantially the form attached hereto as Exhibit D;

(7) A certified copy of an extract from the Bylaws of the Trustee
authorizing the execution and delivery of the Trust Agreement and the
Certificates, together with a certificate to the effect that:

(i) the Trustee is a national banking association duly organized
and existing under the laws of the United States of America;

(ii)  the Trustee has full corporate trust powers and authority to
serve as Trustee under the Trust Agreement; and

(iti)  to the best knowledge of the Trustee, the Trustee’s action in
executing and delivering the Trust Agreement is in full compliance with,
and does not conflict with, any applicable law or governmental regulation
currently in effect, and does not conflict with or violate any contract to
which the Trustee is a party or any administrative or judicial decision by
which the Trustee is bound;

(8)  An opinion of counsel to the Trustee, dated the date of Closing and
addressed to the City, the Corporation and the Purchaser, to the effect that:

(i) the Trustee has been duly incorporated and is in good
standing as a national banking association under the laws of the United
States, having full power and authority to enter into and to perform its
duties as Trustee under the Trust Agreement;

(ii)  the Trustee has duly authorized, executed and delivered the
Trust Agreement;

(iii)  assuming due authorization, execution and delivery by the
other parties thereto, the Trust Agreement constitutes the legal, valid and
binding agreement of the Trustee, enforceable in accordance with its
terms, except that the enforceability thereof may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium and other laws in
effect from time to time affecting the rights of creditors generally and
except to the extent that the enforceability thereof may be limited by the
application of general principles of equity;

(iv) the Certificates have been duly executed and delivered by
the Trustee;
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(v) no authorization, approval, consent, or other order of any
other governmental authority or agency having jurisdiction over the
Trustee is required for the valid authorization, execution, delivery and
performance by the Trustee of the Trust Agreement; and

(vi) the execution and delivery of the Trust Agreement and
compliance by the Trustee with the provisions thereof, under the
circumstances contemplated thereby, do not and will not in any material
respect conflict with or constitute on the part of the Trustee a breach or
default under any agreement or other instruments to which the Trustee is a
part or by which it is bound or any existing law, regulation, court order or
consent decree to which the Trustee is subject.

© A certified copy of the resolution of the Corporation authorizing
the execution and delivery of the Legal Documents;

(10) A certified copy of the resolution of the City authorizing the
execution and delivery of the Legal Documents;

(I1) A certified copy of the Ordinance;

{12) A certified copy of the Cooperative Agreement, together with a
letter from DTSC stating that the proposed financing does not violate the
Cooperative Agreement;

(13) The Professional Services Agreement, including evidence that the -
City's Outside Counsel has subordinated its right to payment of legal fees and
disbursements consistent with the terms of the Sale and Repurchase Agreement;

(14)  An opinion, dated the Closing Date and addressed to the City, the
Corporation and the Purchaser, of the City’s Outside Counsel in substantially the
form attached hereto as Exhibit E;

(15) A certification by the City (a) describing all amounts it has
expended in connection with the Program to the date of Closing, describing all
outstanding amounts owed to Outside Counsel or other predecessor firm, whether
or not on a contingency basis, and certifying that all fees and disbursements
incurred by Outside Counsel in connection with the Program prior to the Closing
Date have either been paid in full or have been subordinated to the rights of the
Purchaser hereunder; (b) stating the outstanding balance in the Municipal Fund,
(c) stating the amount of Program Receipts received since July 30, 1999 through
the date of Closing and (d) stating the amounts of DTSC Settlement Payments
paid through the date of Closing;

(16) A certified copy of the Program Budget;
(17) A certificate of the Calculation and Verification Agent, stating that
it is capable of performing the functions assigned to it under the Sale and

13



Repurchase Agreement and the Trust Agreement and stating that it accepts its
duties thereunder; and

(18) A final and non-appealable court judgment in a validation action
commenced under California Code of Civil Procedure Section 860, in form and
substance satisfactory to the Purchaser (the “Validation Judgment™);

(19) Such additional legal opinions, certificates, proceedings,
instruments, and other documents as the Purchaser or Purchaser’s Counsel may
reasonably request to evidence the truth and accuracy, as of the date hereof and as
of the Closing Date, of the City’s or Corporation's representations and warranties
contained herein and the due performance or satisfaction by the City, the
Corporation, and the Trustee on or prior to the Closing Date of all matenal
agreements then to be performed and conditions then to be satisfied by any of
them in connection with the transactions contemplated hereby and by the Program
Documents.

1f the City, the Corporation or the Trustee shall be unable to satisfy the conditions set forth
in this Purchase Contract to the obligation of the Purchaser to purchase, accept delivery of,
and pay for the initial Series of the Certificates, or if the obligation of the Purchaser to
purchase, accept delivery of, and pay for the initial Series of Certificates shall be
terminated for any reason permitted by this Purchase Contract, then this Purchase Contract
and all obligations of the Purchaser hereunder may be terminated by the Purchaser at, or at
any time prior to, the Closing Date by written notice to the Trustee, the Corporation and
the City, and neither the Purchaser nor the City shall have any further obligations
hereunder.

(e) With respect to each Subsequent Closing, which shall occur no more often
than quarterly, on the first Business Day of any January, April, July or October,
beginning October 2000, on or before the Commitment Period Ending Date, the
Purchaser shall have received the following documents at or prior to the applicable
Delivery Date, in each case satisfactory in form and substance to the Purchaser:

(1) An Jssuance Request of the City, as provided in the Trust
Agreement, dated the applicable Delivery Date, signed by an authorized officer of
the City, and delivered to the Purchaser and the Trustee at least 15 Business Days
prior to such Subsequent Closing Date, in substantially the form attached hereto
as Exhibit F, requesting the Trustee to execute and deliver and requesting the
Purchaser to purchase an amount of Certificates with a minimum principal
component of $250,000 and specifying the Delivery Date;

2) Certificates of authorized officers of the City and the Corporation,
respectively, dated the applicable Delivery Date, stating that, after investigation
and review of the Program Documents, no event of default, nor any event which,
after the passage of time or the giving of notice would constitute an event of
default under a Program Document, has occurred and is continuing;
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(3)  An opinion, dated the Delivery Date and addressed to the
Purchaser and the City, of Counsel to the Corporation, in substantially the form
attached hereto as Exhibit A;

(4) An opinion, dated the Delivery Date and addressed to the
Purchaser and the Corporation, of the City Attorney of the City, in substantially
the form attached hereto as Exhibit B;

(5)  An opinion of Purchaser’s counsel, dated the Delivery Date and
addressed to the Purchaser, addressing such matters as the Purchaser shall
determine;

(6)  An opinion of counsel to the Trustee, dated the Delivery Date and
addressed to the City, the Purchaser and the Corporation, to the effect that the
Certificates have been duly executed and delivered by the Trustee;

(7 An opinion, dated the Delivery Date and addressed to the City, the
Corporation and the Purchaser, of the City’s Outside Counsel in substantially the
form attached hereto as Exhibit E;

(8) A certified copy of a revised Program Budget; and

(9)  Such additional legal opinions, certificates, proceedings, instru-
ments, and other documents as the Purchaser or Purchaser’s Counsel may
reasonably request to evidence the truth and accuracy, as of the date of the
applicable Delivery Date, of the City’s or Corporation's representations and
warranties contained herein and the due performance or satisfaction by the City,
the Corporation, and the Trustee on or prior to the applicable Delivery Date of all
material agreements then to be performed and conditions then to be satisfied by
any of them in connection with the transactions contemplated hereby and by the
Program Documents.

If the City, the Corporation or the Trustee shall be unable to satisfy the conditions set forth
in this Purchase Contract to the obligation of the Purchaser to purchase, accept delivery of,
and pay for any subsequent Series of the Certificates, or if the obligation of the Purchaser
to purchase, accept delivery of, and pay for any subsequent Series of Certificates shall be
terminated for any reason permitted by this Purchase Contract, then this Purchase Contract
and all obligations of the Purchaser hereunder may be terminated by the Purchaser at, or at
any time prior to, the Delivery Date applicable to such subsequent Series of Certificates by
written notice to the Trustee, to the Corporation and to the City, and neither the Purchaser
nor the City shall have any further obligations hereunder.

9. ity R i ligati

(a) So long as the Purchase Commitment is in effect, the City shall inform the
Purchaser, in writing, to the extent permitted by law and in a manner that would preserve
any applicable privilege, regarding significant events and developments not previously
reported to the Purchaser, including but not limited to: (1) the “Core Action” undertaken
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by the City in pursuit of the Program, other actions in which the City seeks Program
Receipts, actions or proceedings challenging or threatening the City’s engagement of its
QOutside Counsel; and all other significant actions or proceedings which involve the
Program; (2) actions or proceedings involving the Program Documents or the
performance of the City’s obligations thereunder; (3) actions or proceedings involving
the Ordinance, whether or not related to the Program; and (4) changes in laws,
precedents, case law and other developments in any statute, common law or principle
pursuant to which the City seeks Program Receipts.

(b)  Prior to each Subsequent Closing, or three months after the previous
closing, whichever occurs sooner, the City shall provide to the Purchaser a brief written
summary of developments in actions and proceedings within the scope of subsection (a)
above. Notwithstanding the above, notice of settlements, recoveries, court decisions
(whether favorable or adverse), and the filing of substantive motions shall be given
within two business days following such event.

10.  Liquidated Damages. In the event that the Purchaser fails (other than for a reason
permitted by this Purchase Contract) to accept and pay for any Series of Certificates on the
applicable Delivery Date, the amount of ten percent (10%) of the aggregate principal amount of
the Certificates authorized to be executed and delivered under the Trust Agreement but which
have not yet been issued shall constitute liquidated damages for such failure and for any and all
defaults hereunder on the part of the Purchaser, and the Purchaser’s payment of such amount to
the City shall constitute a full release and discharge of all claims and rights of the City against
the Purchaser.

11. Ex €s.

(a) The Purchaser shall be under no obligation to pay, and the City shall pay, any
expenses incident to the performance of the City’s obligations hereunder including, but not
limited to: (i) the cost of preparation and printing of each Series of Certificates; (ii) the fees and
expenses of counsel to the City and the Corporation; (iii) all legal fees, court costs, and all other
expenses in connection with any validation action conducted under California Code of Civil
Procedure Sections 860 through 870 with respect to the Certificates or any actions contemplated
by the Program Documents; (iv) all fees and expenses of the Trustee and the Calculation and
Verification Agent and (v) the fees and disbursements of any engineers, accountants, and other
experts, consultants, or advisors retained by the City.

(b)  The Purchaser shall pay (i) fees, if any, payable to the California Debt and
Investment Advisory Commission in connection with the execution and delivery of each Series
of Certificates; and (ii) all other expenses incurred by the Purchaser in connection with the sale,
execution, and delivery of each Series of Certificates, including the fees and disbursements of
Purchaser’s Counsel.

12.  Notices. Any notice or other communication to be given to the City under this
Purchase Contract may be given by delivering the same in writing at the City’s address set forth
above, Attention: City Attorney, and to the Purchaser under this Purchase Contract may given by

SFLIB1/1073602/
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delivering the same in writing to Lehman Brothers Inc., 3 World Financial Center, Seventh
Floor, New York, New York 10285, Attention: James Hraska.

13.  Parties in Interest. This Purchase Contract is made solely for the benefit of the
City, the Corporation, the Purchaser (including the successors or assigns of the Purchaser), and
the Placement Agent (with respect to opinions which are to be addressed to the Placement
Agent), and no other person shall acquire or have any right hereunder or by virtue hereof. All of
the City’s and the Corporation's representations, warranties, and agreements contained in this
Purchase Contract shall remain operative and in full force and effect regardless of (i) any
investigations made by or on behalf of the Purchaser; (ii) delivery of and payment for any Series
of Certificates pursuant to this Purchase Contract; and (iii) any termination of this Purchase
Contract.

14.  Effectiveness and Counterpart Signatures. This Purchase Contract shall become
effective upon the execution of the acceptance by authorized officers of the City and the
Corporation and shall be valid and enforceable at the time of such acceptance. This Purchase
Contract may be executed by the parties hereto in separate counterparts, each of which when so
executed and delivered shall be an original, but all such counterparts shall together constitute but
one and the same instrument.

15.  Headings. The headings of the sections of this Purchase Contract are inserted for
convenience only and shall not be deemed to be a part hereof.

16.  Severability of Invalid Provisions. If any one or more of the provisions contained
in this Purchase Contract shall for any reason be held to be invalid, illegal, or unenforceable in

any respect, then such provision or provisions shall be deemed severable from the remaining
provisions contained in this Purchase Contract and such invalidity, illegality, or unenforceability
shall not affect any other provision of this Purchase Contract, and this Purchase Contract shall be
construed as if such invalid, illegal, or unenforceable provision had never been contained herein.
The City, the Corporation and the Purchaser each hereby declares that they would have entered
into this Purchase Contract and each and every other section, paragraph, sentence, clause, or
phrase hereof irrespective of the fact that any one or more sections, paragraphs, sentences,
clauses, or phrases of this Purchase Contract may be held illegal, invalid, or unenforceable.

SFLIB1/1073602/
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17. Governing Law. This Purchase Contract shall be construed in accordance with

the laws of the State of California.
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Very truly yours,
LEHMAN BROTHERS INC.

AL,

James H. Gibbs
Managing Director

By:
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Accepted:
CITY OF LODI

M
By: -

City Manager

Approved as to Form
g | City Attorney g

LODI FINANCING CORPORATION

By: g!zgfgg,! ﬂ'& c@_\_:: [
Treasurer

Approved as to Form

oot A,

"~ Corporation Counsel
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EXHIBIT A

FORM OF OPINION OF COUNSEL TO THE CORPORATION

[Date]

Lehman Brothers Inc.
555 California Street, 30th Floor
San Francisco, California 94104

City of Lodi
221 West Pine Street
Lodi, California 95240

U.S. Bank Trust National Association
Corporate Trust Services

One California Street, Suite 2250

San Francisco, California 94111

LODI FINANCING CORPORATION
(ENVIRONMENTAL ABATEMENT PROGRAM)
VARIABLE RATE CERTIFICATES OF PARTICIPATION

Ladies and Gentlemen:

I have acted as counsel to the Lodi Financing Corporation, a California non-profit public
benefit corporation (the “Corporation™), in connection with the execution, delivery and sale of
$ aggregate principal amount of Lodi Financing Corporation (Environmental
Abatement Program) Variable Rate Certificates of Participation, Series __ (the “Certificates™)
pursuant to the terms of a Certificate Purchase Contract dated as of June 28, 2000 (the “Purchase
Contract) among the Corporation, the City of Lodi (the “City”’) and Lehman Brothers Inc. The
Certificates represent undivided proportionate interests in payments made pursuant to a Program
Receipts Sale and Repurchase Agreement, dated as of June 1, 2000 (the “Sale and Repurchase
Agreement”), between the City and the Corporation and are executed and delivered pursuant to a
Trust Agreement, dated as of June 1, 2000 (the “Trust Agreement”), between the Corporation
and U.S. Bank Trust National Association, as trustee thereunder (the “Trustee”). Unless
otherwise defined herein, the terms defined in the Sale and Repurchase Agreement have the
same meanings when used in this opinion.

In connection with the foregoing, I have examined originals, or copies certified or other-
wise identified to my satisfaction, of such documents, corporate records, and other instruments as
1 have deemed necessary or appropriate for the purposes of this opinion, including (a) the
Purchase Contract, (b) the Sale and Repurchase Agreement, (c) the Placement Agent Agreement,
dated as of June 28, 2000, by and among the City, the Corporation and Lehman Brothers Inc.,
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(d) the Trust Agreement (collectively, the “Legal Documents™), (€) the Articles of Incorporation
and Bylaws of the Corporation, and (f) Resolution No. LFC-4 (the “Corporation Resolution”),
adopted on November 3, 1999 authorizing the execution and delivery of the Certificates and the
Legal Documents. The Legal Documents, together with the Corporation Resolution, City
Resolution No. 99-180, adopted on November 3, 1999, City Ordinance No. 1684, adopted
November 17, 1999 and effective December 17, 1999, and the Comprehensive Joint Cooperative
Agreement, dated as of May 1997, by and between the City and the California Environmental
Protection Agency, Department of Toxic Substances Control, are collectively referred to herein
as the “Program Documents.”

Based upon such examination, I am of the opinion that:

1. The Corporation is duly organized and validly existing under the laws of the State
of California.
2. The Corporation has full corporate power and authority to execute and deliver the

Legal Documents and to carry out and consummate the transactions contemplated by the
Program Documents.

3. The Corporation Resolution authorizing the execution and delivery of the
Certificates and the execution of the Legal Documents was duly adopted at a meeting of the
Board of Directors of the Corporation which was called and held pursuant to law, is in full force
and effect and has not been amended, modified or rescinded.

4. The Legal Documents have each been duly authorized and delivered by the
Corporation, and each constitutes a legally valid and binding obligation of the Corporation
enforceable against the Corporation in accordance with its respective terms, except as such
enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium, or other
laws or equitable principles relating to or affecting the enforcement of creditors’ rights generally
and to the application of equitable principles if equitable remedies are sought.

5. No approval, consent, or authorization of any govermmental or public agency,
authority, or person is required for the execution and delivery by the Corporation of the Legal
Documents, or the performance by the Corporation of its obligations under the Program
Documents, or the execution and delivery of the Certificates.

6. The execution and delivery of the Legal Documents by the Corporation and
compliance with the provisions thereof will not conflict with or constitute a breach of, or default
under, any instrument relating to the organization, existence, or operation of the Corporation, any
commitment, agreement, or other instrument to which the Corporation is a party or by which it or
its property is bound or affected, or any ruling, regulation, ordinance, judgment, order, or decree
to which the Corporation (or any of its officers in their respective capacities as such) is subject,
or any provision of the laws of the State of California relating to the Corporation and its affairs.

7. There is no action, suit, proceeding, inquiry, or investigation at law or in equity,
or before any court, public board, or body, pending or, to the best of my knowledge, threatened
against or affecting the Corporation or any entity affiliated with the Corporation or any of its
officers or directors in their respective capacities as such (nor to the best of my knowledge is
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there any basis therefor), which questions the powers of the Corporation referred to in
paragraphs 2 and 3 above or in connection with the transactions contemplated by, or the validity
of the proceedings taken by the Corporation in connection with the authorization, execution, or
delivery of, the Legal Documents; nor am I aware of any circumstance not disclosed in writing to
the City and Lehman Brothers Inc. prior to the date of this opinion that would form a basis for
any such action, suit, proceeding, inquiry or investigation wherein an unfavorable decision,
ruling, or finding would materially adversely affect the transactions contemplated by the
Program Documents, or which, in any way, would materially adversely affect the validity or
enforceability of the Program Documents or, in any material respect, the ability of the
Corporation to perform its obligations under the Program Documents.

Respectfully submitted,
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EXHIBIT B
FORM OF OPINION OF CITY ATTORNEY
[Date]

Lehman Brothers Inc.
555 California Street, 30th Floor
San Francisco, California 94104

Lodi Financing Corporation
221 West Pine Street
Lodi, Califomia 95240

LODI FINANCING CORPORATION
(ENVIRONMENTAL ABATEMENT PROGRAM)
VARIABLE RATE CERTIFICATES OF PARTICIPATION

Ladies and Gentlemen:

I have served as counsel to the City of Lodi (the “City”) in connection with the execution,
delivery and sale of $ aggregate principal amount of Lodi Financing Corporation
(Environmental Abatement Program) Variable Rate Certificates of Participation, Series __ (the
“Certificates”).

In connection with the foregoing, 1 have examined originals, or copies certified or
otherwise identified to my satisfaction, of such documents, corporate records, and other
instruments as I have deemed necessary or appropriate for the purposes of this opinion, including
(a) the Program Receipts Sale and Repurchase Agreement, dated as of June 1, 2000 (the “Sale
and Repurchase Agreement”), by and between the Lodi Financing Corporation (the
“Corporation”) and the City, (b) the Placement Agent Agreement, dated as of June 28, 2000 by
and among the City, the Corporation and Lehman Brothers Inc., (c) the Trust Agreement, dated
as of June 1, 2000 (the “Trust Agreement”), by and between the Corporation and U.S. Bank
Trust National Association, as trustee thereunder (the “Trustee”), and (d) the Certificate Purchase
Contract, dated as of June 28, 2000 (the “Purchase Contract”), by and among the City, the
Corporation and Lehman Brothers Inc.

The Sale and Repurchase Agreement, the Placement Agent Agreement, and the Purchase
Contract, and the Professional Services Agreement and Scope of Services Statement, dated
December 1, 1999, between Envision Law Group and the City are collectively referred to herein
as the “City Legal Documents.” The City Legal Documents, together with the Comprehensive
Joint Cooperative Agreement, dated as of May 1997 (the “Cooperative Agreement”), by and
between the City and the California Environmental Protection Agency, Department of Toxic
Substance Control, the Trust Agreement, the City’s Ordinance No. 1684, adopted November 17,
1999 and effective December 17, 1999 (the “Ordinance”), the City’s Resolution No. 99-180,
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adopted on November 3, 1999, and the Corporation’s Resolution No. LFC-4, adopted on
November 3, 1999, authorizing the execution and delivery of the Certificates and the related
documents, are collectively referred to herein as the “Program Documents.” Terms used herein
that are defined in the Sale and Repurchase Agreement shall have the meanings specified therein.

Based upon such examination, [ am of the opinion that:

1. The City is a general law city, duly created, organized, and existing under the
laws of the State of California and duly qualified to implement and carry out the Program.

2. The City has the authority and right to execute, deliver, and perform the City
Legal Documents and the City has complied with the provisions of applicable law in all matters
relating to the transactions contemplated by the Program Documents.

3. The City Resolution authorizing the execution of the Legal Documents was duly
adopted at a meeting of the City Council of the City which was called and held pursuant to law,
is in full force and effect and has not been amended, modified or rescinded.

4. The Ordinance was duly adopted at a meeting of the City Council of the City
which was called and held pursuant to law, became effective on December 17, 1999, is in full
force and effect and has not been amended, modified or rescinded.

5. The City Legal Documents have been duly authorized, executed, and delivered by
the City, are in full force and effect, and, assuming that the other parties thereto have all the
requisite power and authority and have taken all the requisite action to execute and deliver the
City Legal Documents to which they are a party, constitute the legal, valid, and binding
agreements of the City enforceable against it in accordance with their respective terms, subject in
each case to laws relating to bankruptcy, insolvency, or other laws affecting the enforcement of
creditors’ rights generally and to the application of equitable principles if equitable remedies are
sought.

6. No approval, consent, or authorization of any governmental or public agency,
authority, or person is required for the execution and delivery by the City of the City Legal
Documents, or the performance by the City of its obligations under the Program Documents, or
the execution and delivery of the Certificates.

7. The execution and delivery of the City Legal Documents by the City and
compliance with the provisions thereof will not conflict with or constitute a breach of, or default
under, any instrument relating to the organization, existence, or operation of the City, any
commitment, agreement, or other instrument to which the City is a party or by which it or its
property is bound or affected (including, but not limited to, the Cooperative Agreement), or any
ruling, regulation, ordinance, judgment, order, or decree to which the City (or any of its officers
in their respective capacities as such) is subject, or any provision of the laws of the State of
California relating to the City and its affairs.

8. The lien on and the pledge of Program Receipts under the Sale and Repurchase
Agreement and Trust Agreement, as permitted by the Ordinance, are valid and enforceable and
are prior to any other lien or claim on Program Receipts, and all other provisions of the
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Ordinance, insofar as they affect the rights of the Certificate Holders and the Original Purchaser
and the transactions contemplated by the Sale and Repurchase Agreement and the Trust
Agreement, are valid and enforceable;

9. There is no action, suit, proceeding, inquiry, or investigation at law or in equity,
or before any court, public board, or body, pending or, to the best of my knowledge, threatened
against or affecting the City or any entity affiliated with the City or any of its officers in their
respective capacities as such (nor to the best of my knowledge is there any basis therefor), which
questions the powers of the City referred to in paragraphs 2 and 3 above, or which concerns the
transactions contemplated by, or the validity of the proceedings taken by, the City in connection
with the authorization, execution, or delivery of, the City Legal Documents or, except as
described in Appendix A hereto, the validity or enforceability of the Ordinance; nor am I aware
of any circumstance not disclosed in writing to the Corporation and Lehman Brothers Inc. prior
to the date of this opinion that would form a basis for any such action, suit, proceeding, inquiry
or investigation wherein an unfavorable decision, ruling, or finding would materially adversely
affect the transactions contemplated by the Program Documents, or which, in any way, would
materially adversely affect the validity or enforceability of the Program Documents or, in any
material respect, the ability of the City to perform its obligations under the Program Documents.

Respectfully submitted,
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EXHIBIT C

FORM OF CERTIFICATE OF THE CORPORATION

LODI FINANCING CORPORATION
(ENVIRONMENTAL ABATEMENT PROGRAM)
VARIABLE RATE CERTIFICATES OF PARTICIPATION

CLOSING CERTIFICATE OF THE CORPORATION

I, , the of the Lodi Financing Corporation (the
“Corporation”), hereby certify as follows:

1. This certificate is provided pursuant to Section 8(d)(5) of that certain Certificate
Purchase Contract, dated as of June 28, 2000 (the “Purchase Contract”), by and among the City
of Lodi (the “City”), the Corporation and Lehman Brothers Inc. All capitalized terms used
herein that are not otherwise defined shall have the same meanings as in such Purchase Contract.

2. The Corporation has full legal right, power, and authority (i) to enter into the Sale
and Repurchase Agreement, the Trust Agreement, the Purchase Contract and the Placement
Agent Agreement, dated June 28, 2000, by and among the City, the Corporation and Lehman
Brothers Inc. (collectively, the “Legal Documents™) and (ii) to carry out and consummate the
transactions contemplated by the Program Documents.

3. By all necessary corporate action of the Corporation prior to or concurrently
herewith, the Corporation has duly authorized and approved the execution and delivery of, and
the performance by the Corporation of the obligations on its part contained in, the Legal
Documents, and the consummation by it of all other transactions contemplated by the Program
Documents.

4. The Corporation has complied with all the agreements and satisfied all of the con-
ditions on its part to be performed or satisfied at or prior to the date hereof pursuant to the Legal
Documents.

5. The Corporation is not in any material respect in breach of or default under any
applicable law or administrative regulation to which it is subject or any applicable judgment or
decree or any loan agreement, indenture, bond, note, resolution, agreement (including, without
limitation, the Trust Agreement), or other instrument to which the Corporation is a party or to
which the Corporation or any of its property or assets is otherwise subject, and no event has
occurred and is continuing which with the passage of time or the giving of notice, or both, would
constitute such a default or event of default under any such instrument; and the execution and
delivery of the Legal Documents, and compliance with the provisions on the Corporation’s part
contained therein, will not conflict with or constitute a breach of or a default under any
constitutional provision, law, administrative regulation, judgment, decree, loan agreement,
indenture, bond, note, resolution, agreement, or other instrument to which the Corporation is a
party or to which the Corporation or any of its property or assets is otherwise subject, nor will
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The City of Lodi
June 28, 2000
Page 5

(2)  The City will pay attorneys’ fees and costs of additional law firms
to represent an individual Special Indemnified Party where (i) the counsel
retained under (c)(1) above could not, as a resnlt of applicable law or code of
professional responsibility, assert a defense on behalf of such an individual
Special Indemnified Party while simultaneously representing the other Special
Indemnified Parties for reasons including, but not limited to, a situation in which
the use of counsel chosen by the Special Indemnified Parties to represent the
Special Indemnified Party or Parties would present such counsel with a conflict of
interest, or in which the actual or potential defendants in, or targets of, any such
action include the Special Indemnified Party or Parties, and the City and the
Special Indemnified Party or Parties shall have reasonably concluded that there
may be legal defenses available to it and/or other Special Indemnified Parties that
are different from or additional to those available to the City, or (ii) the City shall
authorize the Special Indemnified Parties to employ separate counsel at the
expense of the City; and '

(3)  The City will not, without the prior written consent of the Special
Indemnified Parties, settle or compromise or consent to the entry of any judgment
with respect to any pending or threatened claim, action, suit or proceeding in
which indemnification or contribution may be sought hereunder (whether or not
the Special Indemnified Parties are actual or potential parties to such claim or
action) unless such settlement, compromise or consent includes an unconditional
release of each Special Indemnified Party from all liability arising out of such
claim, action, suit or proceeding.

The provisions of this Section 5 shall survive the termination of this Agreement, the
Purchase Contract and the discharge of the City’s obligations under the Sale and Repurchase
Agreement and the Trust Agreement.

6. Cooperation with Private Placement. The City and the Corporation agree to assist
the Investor and Lehman in preparing materials for use in any private placement of the
Certificates which the Investor or Lehman may determine to offer, which assistance shall include
but not be limited to the preparation of a private placement memorandum. At the time of any
such private placement, the City and the Corporation will represent and warrant that the
information provided by each of them, respectively, is true and correct, and the City and the
Corporation shall provide the same indemnification and opinions as are provided under the
Purchase Contract and shall be subject to the same obligations, as applicable, as thereunder. The
provisions of this Section 6 shall survive the termination of this Agreement and the discharge of
the City's obligations under the Sale and Repurchase Agreement and the Trust Agreement.
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The City of Lodi
June 28, 2000
Page 6

7. Agreement Supersedes Letter of July 30, 1999. This agreement shall supersede
and replace the letter agreement dated July 30, 1999, as amended on November 4, 1999, which

upon execution hereof shall be of no further force and effect.

8. Goveming Law. The terms of this agreement will be governed by and construed
in accordance with the laws of the State of California.

9, Termination; Survival. This Agreement shall terminate one year from the date of
acceptance hereof unless extended by the mutual written consent of the City and Lehman. In
addition, this agreement may be terminated any time at the option of Lehman if, in the opinion of
Lehman, circumstances exist which adversely affect the marketability of the Certificates. The
provisions of Sections 4 and 5 hereof shall survive any termination of this agreement. The City
shall be obligated to pay Lehman the Placement Fee described above, from Program Receipts,
for any placement of Certificates with parties introduced to the City by Lehman if such
placement, either in preliminary or final form, occurs within one year after termination of this
Agreement.
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The City of Lodi
June 28, 2000
Page 7

Should the City agree with the above terms, Lehman requests that the City execute a copy
of this letter and retumn the same to us at the address indicated below.

Sincerely,

Lehman Brothers Inc.

555 California Street

30th Floor

San Francisco, California 94104

o Neccastl- 0.,

James H. Gibbs
Managing Director
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The City of Lodi
June 28, 2000
Page 8

Agreed to this 28th day of June, 2000:

CITY OF LODI

By: 4 Pl ‘
City Man4ger

RV e WL _l‘
Interim C

APPROVED AS TO FORM:

Hdir L For

City Attdrney/

LODI FINANCING CORPORATION

By: _QA&L:&,_&WM_
Tréasurer

APPROVED AS TO FORM:
Corporation éo%%l
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__litigation." Damrell went on to say that the cing strategies
have "led to unproductive detours from the ulfimafe goal o

Wednesday, April 02, 2003

NEWS

Dry cleaner won't be forced to
investigate, clean up contamination on
its own, judge says

By Layla Bohm/News-Sentinel Staff Writer

A federal judge has ruled that a Lodi dry cleaning business
Il no longer be forced to investigate and clean up

__groundwater contamination on its own -- a move the

cleaner's attorneys considered a victory over the city.

In the ruling that was signed Friday and distributed this
week to attorneys, Judge Frank C. Damrell cited what he
called the city of Lodi's "belated admission" that the city is

potentially responsible for the contamination.

That admission came at a February court hearing in
Sacramento, one of many court appearances held since
the city sued local businesses in 2000.

Until that hearing, the city had claimed no responsibility in
the contamination argument, instead saying that insurance
companies of more than a dozen local businesses,
including the News-Sentinel, should pay for the cleanup.

Friday's ruling came three months after Damrell granted a
request by the city and issued a preliminary injunction
against Guild Cleaners. That injunction ordered the
business to investigate the contamination and create a
plan to clean it up.

But Lodi has since admitted that it might be partially liable,
because it owns the sewers that are believed to transport
two toxic chemicals known as TCE and PCE.

Under law, Damrell ruled, a potentially responsible party

cannot seek an injunction against another party, since both

might be responsible.

Guild attorneys saw the ruling as a victory, and also
pointed out Damrell's comments about the city's legal
actions.

Referring to it as "unusually protracted and costly

dealing with the city's contaminated groundwater crisis."
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Attorneys for both Guild and the city agreed that cleanup is
the most important thing, but when that will happen is still
undetermined.

While Guild plans to continue investigating the depth of
contamination in preparation for a September trial,
attomeys Lori Gualco and Stephen Meyer pointed out that
Lodi will not legally be able to regain attorney fees if it is
partially responsible for the contamination.

The city has spent approximately $20 million on the
contamination case — with more than $14 million coming
from a Wall Street firm — an amount that Gualco and
Meyer said would be less than the actual cost of cleanup,
once interest was figured in.

While the cleanup cost has been estimated by some to
cost $100 million, some original estimates were much
lower. Kennedy/Jenks Consultants, an engineering firm,
estimated the cleanup to cost between $20 million and $40
million, said Joseph Salazar, an attorney for insurance
company M&P Investments.

“It's not a $100 million cleanup. Nobody thinks that," Meyer
said.

Guild will continue its investigation, Gualco said, and
Salazar said that initial reports show the contamination is
not as bad as some people had once thought.

While Guild attorneys declared Damrell's ruling a victory,
the city did not see it quite so negatively.

"They're a little ahead of the game," City Attorney Randy
Hays said. "The question is not whether we're a (potentially
responsible party) but whether we're a liable party."

The city still maintains that it had nothing to do with the
contamination, and Hays said the city will likely appeal
Damrell's latest ruling, just as both sides have appealed
nearly every ruling since the lawsuit began.

Attorneys and clients spent Tuesday in mediation in San
Francisco, and while they were ordered by a judge not to
discuss the outcome of that session, a trial is still set for
September.

"l think we all walked away feeling that progress was being
made," said Lodi Mayor Susan Hitchcock.

Comments about this story? Send mail to the News-Sentinel newsroom.
SUBSCRIBE TO THE LOD! NEWS-SENTINEL

To subscribe to the Lodi News-Sentinel, fill out our online form or call our
Subscriber Services Department at (209) 333-1400.
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Road - 3932222 www sakstumiture.com

,d,ertg
reprints online

SECTIONS

» Home

» News

» 5 p.m. Update
» Classifieds

» Photo Reprints
» Business

» Entertainment
» Events
Calendar

» Features

» Financial

» Health

» National News
» Obituaries

» Opinion

» Sports

» Weather

Wednesday, April 02, 2003

NEWS

Mayor, city manager to attend hearing
for pollution case

Lodi's mayor and the city manager have been asked --
actually nearly ordered - to attend a mediation hearing
today regarding the city's ongoing pollution lawsuit against

local businesses.

While only attorneys have generally attended such
meetings in the past, mediator Judge Edward A. Infante
called city officials last week and was "rather firm" about
his request, City Manager Dixon Flynn said.

When Infante called Mayor Susan Hitchcock, he told her
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that representatives from the city had not attended past

mediation hearings, and attorneys hadn't even attended
every time, Hitchcock said Monday.

"As far as | know, he just wants to know that the council is
aware of what's going on in mediation. He said a lot of
money is being spent and no cleanup is being done, and
that concerns him," Hitchcock said.

The cleanup refers to potentially cancer-causing chemicals
commonly referred to as TCE and PCE.

In 2000, the city filed a federal lawsuit, claiming that the
businesses, including the News-Sentinel, and their
insurance companies are responsible for cleaning up
groundwater contaminated with potentially cancer-causing
chemicals.

Numerous court hearings later, federal Judge Frank C.
Damrell ordered a mediation hearing, and it has been set
for today in San Francisco.

Councilman Keith Land wondered why the mayor and city
manager were asked to attend the mediation, and if that
meant officials from other businesses would attend the
mediation hearing.

"My question is, 'Will the chief executive officers of the
insurance companies be in aftendance so they know

what's going on?" Land said.
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This question was echoed by City Attorney Randy Hays,
but when he asked Infante about it on Monday, the judge

What the mediation will accomplish remains to be seen.

City Councilman Larry Hansen, who plans to attend the
hearing today, was under the impression that the suit will
likely be resolved this year. In that case, today's mediation
could lay the groundwork for a settlement.

As a four-month member of the city council, though,
Hansen still has not been formally caught up to speed on
the current status of the lawsuit.

“i really don't know where we (are at) this point," he said,
explaining that while he has followed the contamination
story, he has not been informed on the city's legal
strategies.

John Beckman, also a new council member, said he too
has not been informed in detail about the lawsuit. A closed-
session meeting for Hansen and Beckman has been
scheduled for April 21, Hays said.

Several similar mediation sessions have been held over
the past few years, but the case continues to go forward.

Various parties have conducted tests, but no clean-up has
actually being done while attorneys argue over who is
responsible for removing the chemicals.

"The key question is, are the insurance companies liable or
not? ... | think the insurance companies are liable, and
that's why we should move on with this,” Land said. "If
they're not liable, let's move forward."

Comments about this story? Send mail to the News-Sentinel newsroom.
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Lodi mayor in councilman’'s
sights

Land blasts Hitchcock over lawsuit
By Jeff Hood
Lodi Bureau Chief

R LODI -- City Councilman Keith Land is
seeking to censure or boot Susan
Hitchcock from her position as mayor,
saying she has operated behind the city
@l attorney's back threatening a

ock: multimillion-dollar pollution lawsuit in
which the city is mired.

LAND: H
Counciman.  Mayor,

The move is a departure from December, when Land
nominated Hitchcock for the mayor's spot, an attempt to
thaw their frosty relationship. Council members in Lodi are
elected, and the mayor is selected by other council
members, typically on a rotating basis.

Land said Hitchcock is interfering with the city's 2112-year-
old federal lawsuit against businesses and property owners
the city holds liable for contaminating soil and groundwater
in central Lodi. The plumes of PCE and TCE, potentially
carcinogenic solvents, threaten to contaminate the city's
water supply.

"I nominated her, and | feel responsible for that," Land said,
"and I'll do whatever | can to right a wrong."

Hitchcock talked with a court-appointed federal mediator
after a May 19 session in Lodi, angering Land, the only
other council member to attend. When City Council
members were unable to decide last week in a closed
session what their role should be in the mediation talks,
they voted 3-2 not to participate until they could reach a
final decision.
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Hitchcock, however, to Record Low

Lori Gilbert said she would _

Eric Grunder continue to attend the Max Factor Heir Faces

.JeffHood sessions despite the Civil Lawstats
COMMUNITY vote, because she had ;

~Community Info  been invited by |

- Government mediator Edward A.

9&‘2%53 Infante, a retired Arafat Says Formal
Stockton Cal federal magistrate. Cease-Fire Imminent

o= " - . 7
TSR T e da:] If Mayor Hitchcock is by Iraqi Ambushes

Receive an email going to go about in

with new daily her own way, why TR B Angry Liberians Blame
headlines from should the other four of [EENEIEIELEN B ECETTC L g U.S. for Casualties
Recordnet.com us show up?" Land www, PlummerAutoMall.com

JOIN ] said. "l respect her Sir Denis Thatcher Dies

_ _opinion. It's her conduct that | do not appreciate. She was at 88 in London
News Tracker actually talking to the judge behind the city attorney's back.
Member U.S. Sees Urgency for

LOGIN § "We now have the insurance companies - their attorneys -- Nuclear Monitoring

' sitting qt thg table tryln_g to mttqgate the issue of _ Indonesians Find Mass

RECORDNET contamination. Susan is unfolding, by herself and without Graves in Aceh
o council consent, the whole process we've been working on
Dining Card for eight years." Ukrainians Strip Food
Ad Placer Store Shelves
Record Design Design Hitchcock, the leading vote-getter in the 2002 election, said .
Job Opportunities she merely told Infante after the hearing that the City EU,FMmlste!%-(?—(;{-‘ithﬂu_l
m Council hadn't been shown a proposed settlement offer Farm Subsidies

from a downtown property owner.

Iragi Provides Pre-'91
. . Nuke Program Items
Hitchcock said she wouldn't wait for the City Council's

permission to attend the next mediation session, which U.S. Putin's English Earns
District Judge Frank Damrell on Wednesday ordered held Him an ‘A’
Friday despite a request by Lodi to delay it to aliow the city's T

environmental-law specialist, Michael Donovan, to recover
from arm surgery. The Meeting Place

San Joaquin A+

Stephen Meyer, an attorney representing suspected polluter __Valley Home Finder
Guild Cleaners, said Hitchcock is the only City Council Valleysurf.com

member trying to understand the litigation, on which Lodi = oweomoer im Educotion
already has spent more than $20 million.

Newspaper in Education

"The City Council, rather than criticizing Mayor Hitchcock,
should instead be asking some of the same tough questions
that she has raised," Meyer said. "The problem the city has
created for itself will not go away by sticking your head in
the sand.”

City Attorney Randall A. Hays declined to say if Hitchcock's
actions have hurt the city's legal efforts, but he did say the
mayor received a copy of the settlement offer April 21. He
said he didn't ask the council to consider the offer, because
it ; -- includin




recovery of legal fees -- the City Council established in

1997, one year before Hitchcock's election.

"Why would we not want council members going and
hearing the information?" Hitchcock said. "All this goes back
to the judge asking me to attend the sessions because the
council is not being presented with information."

Councilman John Beckman said he would vote at least to
censure Hitchcock if she attends a mediation session
against the council's wishes. And if there's a motion to
remove her as mayor, he would support that as well, he
said.

"The ball's in Susan's court," he said.

Hays said state law doesn't specifically say a mayor chosen
by a vote of a council can be demoted by a vote of the
council. But he cited a 1984 opinion by California Attorney
General John Van De Kamp that city councils such as
Lodi's can remove a mayor at any time by a majority vote.

* To reach Lodi Bureau Chief Jeff Hood, phone (209) 367-
7427 or
e-mail jhood@recordnet.com
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF CALIFORNIA

-.-—000___

CITY OF LODI,
Plaintiff,
V. CASE NO. CIV S-00-2441

M&P INVESTMENTS, et al.,

Defendants.

e N N i N e N Nt Nt S St

-=-000--~-
REPORTER'S TRANSCRIPT OF PROCEEDINGS
Before the Honorable Frank C. Damrell, Jr., Judge thereof
---000---

July 11, 2003

Reported by: ANGELA L. WESTON
CSR NO. 11658
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APPEARANCES

DOWNEY BRAND
555 Capitol Mall, 10th Floor
Sacramento, California 95814
BY: Stephen J. Meyer

Jean M. Hobler

Mike Thomas

(916) 444-1000

STATE OF CALIFORNIA DEPARTMENT OF JUSTICE

OFFICE OF THE ATTORNEY GENERAL
300 South Spring Street, Suite 5000
Los Angeles, California 90013
BY: Donald A. Robinson
(213) 897-2611

LAW OFFICES OF LORI J. GUALCO
455 Capitol Mall, Suite 210
Sacramento, California 95814
BY: Lori J. Gualco

(916) 442-6660

ENVISION LAW GROUP
3717 Mt. Diablo Boulevard, Suite 100
Lafayette, California 94549
BY: Michael C. Donovan
(925) 962-6900

ISOLA BOWERS

701 South Ham Lane

Second Floor

Lodi, California 95241

BY: Aaron L. Bowers
(209) 367-7055

CITY OF LODI

CITY ATTORNEY

221 West Pine Street

Lodi, California 95241

BY: Randall A. Hays
(209) 333-6701
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LAW OFFICES OF LORI T. OKUN
1001 I Street

Sacramento, Ca. 95812

BY: Lori T. Okun

BINGHAM MCCUTCHEN
Three Embarcadero Center
San Francisco, California 94111
BY: Thomas S. Hixson
(415) 393-2152

MAYALL, HURLEY, KNUTSEN & SMITH
2453 Grand Canal, Boulevard, Second Floor
Stockton, California 95207
BY: Joseph A. Salazar
(209) 477-8333

BARG, COFFIN, LEWIS & TRAP
1 Market Steuart Tower, Suite 2700
San Francisco, California 94150
BY: Jon Goddard Lycett

(415) 228-5400
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SACRAMENTO, CALIFORNIA
JULY 11, 2003
===000---
THE CLERK: Calling Civil Case 00-2441, City of
Lodi v. M&P investment, et al. It's on motion for
summary judgment and motion for stay and a motion to
dismiss, Your Honor.
THE COURT: Appearances of counsel, please.

MS. GUALCO: Lori Gualco on behalf of Jack

Alquist.

MR. MEYER: Stephen Meyer on behalf of jack
Alquist.

'MR. ROBINSON: Donald Robinson State of
California.

MR. BOWERS: Aaron Bowers on behalf of
Defendant Oddfellows Hall Association of Lodi, Inc.

MR. SALAZAR: Joe Salazar on behalf of M&P
Investments and David Mustin.

MR. HIXSON: Thomas Hixson, Your Honor for
Fireman's Fund Insurance Company. We have been'
incorporated for purposes of the State, Your Honor.

MS. HOBLER: Jean Hobler for the Guild
Defendants, Your Honor.

MR. THOMAS: Mike Thomas from the Downey Brand

Firm, also for the Guild Defendants.

AATTMAT DTTOADMDTD O a1y QNP KA A7
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MR. DONOVAN: Good Morning, Your Honor, Mike
Donovan, senior assistant district attorney on behalf of
the People of State of California and City of Lodi. With
the Court's permission, because of accoutrement, leave to
appear without my jacket. |

MR. HAYS: Randy Hays, city attorney, City of
Lodi, on behalf of the City of Lodi.

THE COURT: Good morning, Counsel.

MS. GUALCO: Your Honor, we actually have good
news for you, we have a stipulation on one of the motions
before you. The Guild Cleaners, Inc. motion regarding
the RAO issued by the DTSC. DTSC and Guild Cleaners,
Inc. have reached a stipulation regarding that motion,
and with your permission we would like to take that
matter first.

THE COURT: Is this only as to Guild?

MS. GUALCO: Only as to Guild Cleaners, Inc.,

Your Honor. That is the only moving party regarding the

RAO.

THE COURT: Let's hear the stipulation.

MS. GUALCO: And Mr. Robinson is here. What we
have decided, Your Honor, is that the -- the RAO issued

by the Department of Toxics against Guild Cleaners, Inc.
will be stayed for a period of 90 days. And during that

90 days, Guild Cleaners, Inc. has agreed to continue with

AADTTAT DRDNAPTRRCS fO1TAY Q231-KRAA77
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the work that it has been undertaking in the City of Lodi
for the past two years. Guild Cleaners, Inc. would like
to have its motion continued on calendar for 90 days to
coincide with the termination of that 90-day agreement
regarding the stay, although the parties have agreed that
we can revisit this, and if necessary we can continue the
stay against Guild Cleaners, Inc. Both sides would be
reserving all of their rights regarding both the issuance
of the RAO by the Department of Toxics and the issues
that Guild has raised in its motion to the Court to stay
that order or to have it withdrawn by the Department. Is
that correct, Mr. Robinson?

MR. ROBINSON: This is -- yes. Your Honor,
this is a voluntarily stay as to Guild Defendants, not
the other parties in the order.

THE COURT: All right, that stipulation with
respect to that particular Defendant and on those terms
it has been recited by Ms. Gualco. I don't know, there
is such a cornucopia of iséues and questions, I don't
know where to begin here. First on the calendar are the
motions for summary judgment, and there are, I think,
issues that are raised by those motions that probably
would be subsumed under the other issues raised by the
stay motions. 1In particular, the affect of the RAO on

this litigation, City's motion to stay litigation, but,

AATYTMAT TTTTYATYMETTH O fn e ND2 _ £ A AT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you know, with respect to the motions for summary
judgment, the three that have been filed -- I guess,
Mr. Donovan, are you going to be arguing, as wounded as
you may appear?

MR. DONOVAN: Yes, ?our Eonor, together with
Ms. Fusich.

THE COURT: If you wanted to, just in case you
are going to argue this motion today, you needn't come
forward if you don't feel up to it. We're back to an old
saw here on these motions. We have -- I guess you are
seeking a declaration -- summary adjudication declared
the Defendants named in these motions, they have in fact
committed a nuisance, but we are not in violation of
California Civil Code, but there is nothing that is going
to happen, they are just -- they have -- that is wrong,
and that is the declaration you are looking for. Then we
move on from there, depending on what happens in the
appellate process; is that what you are saying?

MR. DONOVAN: Absolutely, Your Honor. That --
you have a very fair understanding of what the moving
parties are -- elements of liabilities alone, Your Honor.

THE COURT: Right, right. This brings into
gquestion -- where did Mr. Robinson go?

MR. ROBINSON: Here, Your Honor.

THE COURT: You'll have to come back up here.

CAPTTOT., REPORTERS (916) 923-5447
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You are going to be here a while. The RAO, which the
state describes a full remedial action of the site, seems
to me to prevent -- if that goes forward against the
parties that it is -- that are targeted, what is the
affect on this litigation, tﬂe first phase at a minimum,
and why do I have to go through the gyrations of
California nuisance law when the whole purpose here is
full remediation of the site and the state has assumed
the role of lead agency? That's what appears to me that
is what has happened. Am I missing something here?

Where is the city in all this? The state has moved ahead
and decided they are going to take care of the site.

MR. DONOVAN: Is that addressed to the city,
Your Honor?

THE COURT: It strikes me -- it appears there
is certainly overlap and duplication if we are going to
proceed on nuisance law and seeking injunctions when the
state administratively has moved forward to conduct a
full remedial action of the site itself.

MR. ROBINSON: I can address at least one
point, Your Honor. 1In preparing to argue the motion
which is being put over by the stipulation I thought
about that issue, and it occurs to me that the parties do
have competing contribution claims as against each other

with respect to their --
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THE COURT: I understand that.

MR. ROBINSON: And I assume that would probably
still go forward, I believe, in phase I or at least the
liability, that ﬁnderlying the portion, would go forward.

THE COURT: I understand apportionment.

MR. ROBINSON: The order doesn't impact'that
particular issue.

THE COURT: Right. Let's assume the point is
that the city now is proceeding against these same
Defendants on nuisance claims to accomplish the same
ends; isn't that the case? Am I missing something there?

MR. ROBINSON: No, Your Honor. Your Honor,
what I was prepared to say, once again in my presentation
this morning, if the City was to proceed with its
injunction claims at some later time, perhaps during
phase I, and it occurred or it appeared that there was
some overlap between what the city was requesting and
what DTSC has ordered in its administrative order, then
the Court has the power certainly to reject or modify or
somehow impose an order that doesn't overlap or duplicate
or it's inconsistent with what DTSC has asked for. I
personally don't know what the city might request that
goes beyond DTSC's administrative order, but that is
certainly within your power to fashion. So there

isn't --

AADTTAT DEDNADTMERDRPS fGTAY Q226447
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THE COURT: I can probably -- I don't know if

the city is going to respond to this, but T want fo get

my thoughts out on this. This has been a very expensive

piece of litigation. 1I've heard argument of counsel and

millions and millions of dollars and it -- if there is

'going to be a full remediation of the site under the

lead of the DTSC, then what role -- why does the city

want to spend more money to get injunctive relief when

the state has gone ahead and basically assumed that role

in place of the city? What is it you want to do with

-

your injunctive relief that the state is not going to
take care of with its administrative order? I'm not
talking about contribution or things of that --

MR. DONOVAN: I think that is a good place to
begin. First of all, the city does not have any
contribution cases and contribution claims before this
Court in --

THE COURT: Yeah.

MR. DONOVAN: =-- in this matter. There are
contribution claims against the state, none by the city.
Number two, the city continues to operate under the
comprehensive cooperative agreement with the state, with
DTSC, and cooperated and in fact following the procedural
involvement of this case and the fact that we simply were

unable to bring ourselves to a position of injunctive

ARATNTMAT DDA D O 2 e BV Y a2 _BEAA77 an
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relief given the legal issues. This Court itself invited
DTSC, the state, to take a presence in the field. DTSC,
under the comprehensive cooperative agreement, Your
Honor, has always had the lead on the activities at the
site. The city had lead agency status with regard to
enforcement activities at the site. What -- right now
what we have is an administrative order issued by DTSC.
It's subsumed some, not all, the relief the city would --

THE COURT: Why don't you talk to DTSC about

that? It seems to me they have the resources, the

—

expertise, they are taking the role of -- obviously they

are doing what they are doing because the city has not

been able to assume its lead agency role sufficiently or

adequately, and that's why they are doing what they are

doing. That's why they said in their declaration why

wouldn't this be an opportunity for the city instead of

spending more money, here you have the state doing

exactly what should be done, and I don't know what it's

19

20

going to cost the city, it seems to be less expensive to

spend money than the city continuing its enforcement. It

21

strikes me as being redundant and highly expensive and

22

23

24

25

unnecessary.

d—s

There is some things the state is not going to
do. Maybe you should outline that and maybe the state

will do it, I don't know what you have in mind. It seems

ARTVTMAT NTDTIADMDNE 18y G929 —EAAT 11
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to me we are getting somewhere with the state taking
action in this matter in terms of remediation of the
site, not in terms of litigation of the issues.

MR. BOWERS: Aaron Bowers on behalf of
Oddfellows. As you mentioned, a cornucopia of issues
here. We have moved into the issues that are intimately
intertwined with Oddfellows' motion to dismiss or stay.
As you talked about what could the city seek or request,
I just wanted to direct your attention for a moment back
to Oddfellows' motion where we are seeking to dismiss or
alternately stay only the phase I issues, which are the
injunctive relief issues being proved by the city. 1In
that regard, Your Honor, our position is, as you have
articulated, there is nothing more the city can do from a
non-personalized injunctive relief standpoint than what
DTSC has done)through issues of ISC RAO.

THE COURT: I was referring to phase I, by the
way. I understand those issues. But the parties that
are not encompassed by phase I, here we are with the
state having taken the position of assuming what appears
to me to be the role that the city was attempting to
assert under the cooperative agreement, and I'l1l -- I
have questions about the cooperative agreement, I just
want to talk about what is left of this litigation in

phase I, that's what I want to encompass in these

CAPITOL REPORTERS (916) 923-5447
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questions, and what is left.

Motions for summary judgment, I don't know, it
strikes me that where is the threatened power for
injunctive relief that the state has gone ahead in
remediating the site? Where.is the threat of harm if the
state is taking care of the problem?

MR. DONOVAN: It assumes a mountain of
information, Your Honor, that the state, A, is taking
care of the problem, and, B, the other two orders that
have been issued here do not include all the defendants
in this case.

THE COURT: I understand that.

MR. DONOVAN: The city is going to want
additional relief even based upon the existing scope of
that order. And, finally, You Honor, it's necessary for
this Court to recognize this -- the implication of this
Court's jurisdiction by the city and, two, by the People
of State of California was done in account of the full
communication and cooperation --

THE COURT: We'll get to the cooperation
agreement. I have a lot of questions about the coop- --

MR. DONOVAN: Here we are —- my point is only
to say, Your Honor, years later here we are with the
state having acceded and supported the invocation of the

Court's jurisdiction by us and the cooperative agreement

CAPITOL REPORTERS (916) 923-5447
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arrangement and their administration assertion of the
authority. You say it's going to accomplish clean up,
that's a fact yet to be established. We do not know
that. B, it's an administrative act, it does not have
the compulsive authority and finality of this Court's
order.

THE COURT: Slow down.

MR. DONOVAN: Finally, Your Honor, it is
imperative, I think, for this Court to recognize that the
overall nuisance abatement activities over the site-wide
activities of the Plaintiff working in full communication
and cooperation with DTSC. We have absolutely no desire,
as has already been indicated, no desire, to bring to you
issues that are already being resolved under a separate
process, but there are going to be almost certainly, Your
Honor, numerous issues involving the abatement and
clean-up activities in this site. There are going to be
compliance issues, there are going to be issues with
regard to parties that aren't even parties to the DTSC
order. There are just numerous parties of the --

THE COURT: Let me ask you this: it appears
that much of those issues could be part of this, you
know, very tortured litigation involving the parties.
Obviously lots of things have happened in this

litigation, but here we have a truly innocent party that
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says they want to completely remediate the site and the
state issues these ofders to do so, now maybe it wouldn't
be complete, but it would seem to me that I would -- it
would be a waste of judicial resources to continue on
with -- because you want to vindicate my jurisdiction,
which is essentially coming from you, Mr. Doriovan.

MR. DONOVAN: But vindicating federal
jurisdiction, Your Honor --

THE COURT: We have been vindicating federal
jurisdiction for three years and we haven't done much
with this site. And it seems to me we stop to take an
assessment where are we going with this litigation and
where does it stop now in face of state taking this

action.

i

It may not be perfect, there may be problems,

but I would much rather see the state attempt to do its

job, which I think it has done before on other sites, and

I don't think this is necessarily that unusual. If it

fails to do its job, we'll take that up, but it seems to

. _me that for the city to expend more funds, to file more

motions for injunctions and deal with these issues, that

may be fine for scholars to discuss, but is not going to

advance the clean up of the site. That is a waste of my

resources and a waste of the city's resources and a waste

of the Defendant's resources. Apparently the state is

CAPTTOT, REPORTERS (9168) 923-5447 15
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going forward with this thing. I don't know whether cost

is going to be allocated. Why would the city object to

that?

MR. DONOVAN: When does the city ever object,

Your Honor?

THE COURT: Why would you want to take the time

of this Court and go through these motions for, you know,

injunctive relief and seeking declarations for nuisance

and -- I mean, the state is going forward to clean up the

10

site, isn't that what we are here for? Why isn't that

11

the foremost in your mind? 1It's going to save the city a

12

lot of money, save you have a lot of the time, save me a

13

14
15
16
17
18
19

20

21

lot of time, and save the Defendants time and money. T

just -- what I'd like to see is what do we have left in
this litigation. That's what we do. Litigation has been
resolved considerably in light of this. You say maybe
things are not going to be accomplished by the state,
that may be true and I'm more than willing to hear that
rather than proceed with all these motions in this

litigation. I think we need to take a pause and take a

deep breath and see what is left in this litigation in

22

light of what the state is doing, that would be the most

23

efficient use of your time and my time.

24

25

MS. GUALCO: May I respond to that particular

question?
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THE COURT: You may.

MS. GUALCO: Your Honor, we have been going
forward in the mediation process. As you know you issued
the June 25th order ordering all parties, insurers,
counsel, et cetera, to participate in mediation. We had
the Department of Toxics and the regional board at our
last mediation, which occurred approximately one week
ago. Unfortunately, Envision did not make an appearance,
but Mr. Hays was there, along with the city manager, and
we are now in discussions with the Department of Toxics
and the regional board. In fact, we have sent them a
proposal for a settlement. We don't have agreed-upon
terms or negotiations, but we have a structure that we
are going to go forward on, and I think this is what you
are talking about: can we move forward on the mediation
process, get the claims settled without the litigation
cost and all the money.

THE COURT: I'm always for mediation and
settlement, but I'm not trying -- I assume it has some
impact on that process, but I would like to know from the
parties what is really left of this litigation, first
phase at least, and -- I mean, I know there is the issue
of the trial ahead of us and I'll get to the issue of
stay in that litigation itself as a result of the

interlocutory appeals, but I'm just trying to get my arms
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around the remnants of the phase I in light of what the
state has ordered.

MS. GUALCO: I think what is left, Your Honor,
is the city's 107(b) defenses. The city doesn't have
them, they are PRP. We simply move on to the
contribution phase of this case, phase ITII.

MR. BOWERS: That flows over. There is still
phase I issues left. Namely, there is a hoast of
defendants in phase I that are not covered by the ISC
RAO. Again, in our papers we are pretty clear to try and
point that out.

THE COURT: What happens to thése defendants
then?

MR. BOWERS: Those defendants will proceed to
phase I trial on the issues scheduled for phase I trial.

THE COURT: And the city -- let's -- wait a
minute, that's assuming the city is going to be the
prosecute -- plaintiff. I mean, there is a lot of issues
still left unresolved in that respect.

Let me ask the state. Mr. Robinson, with the
numerous other defendants that are out there in this
case, obviously you have got targeted in your seven of
the defendants, whatever you call them in your RAO, what
about other potential responsible parties with that --

the site; how would you deal with that?
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MR. ROBINSON: My understanding is we have
named the responsible parties as to the central area
plume, and there are, I believe, four other areas. The
agencies are working with some of those responsible
parties, more cooperative basis, and we'll see how that
kind of pans out. If necessary, certainly the agencies
reserve the right to issue further orders with respect to
other -- the other four areas.

THE COURT: Is it your understanding that the
DTSC is now proceeding -- the phrase I keep referring to,
and I assume you are not talking about just in the
central area, you are talking about the entire site, you
are embarking on an effort of full remediation of the
site, the site being the entire plume?

MR. ROBINSON: The order only covers the
central area.

THE COURT: Is the state contemplating dealing
with the other four areas?

MR. ROBINSON: My understanding is the regional
board is working on two of those areas with the
responsible parties.

MR. SALAZAR: Joseph Salazar, Jr., I can jump
in on that part. I represent M&P Investment, we're the
property owner at the Busy Bee site. We are working

without an order with the regional board. We are under




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

contract with the regional board to pay oversight costs,
I got a bill last night. We are one of the sites moving
forward. We have an RIFS. We submitted to the regional
board a proposed pilot study for extraction ground water
drilling to check lower end of contamination. We are
working toward remediation in the short term. We believe
we will have a remedy in place by the end of this year,
so it need not take litigation to get a site cleaned up,
nor does it take an actual order. We are moving forward
with the board. If we stumble or falter, certainly the
board can come in and issue orders.

THE COURT: So there are four other sites that
you understand, Mr. Robinson?

MR. DONOVAN: And there may be more, Your
Honor,

MR. ROBINSON: There is four other areas.

MR. DONOVAN: Area --

MR. ROBINSON: Within the larger extent of
contamination. My understanding is the regional board
state agency is working with -- working on two of those
areas and DTSC has reserved the other two. It's --

THE COURT: Let's assume for the moment -- let
me ask you this: Let's assume the trial is held, the
city is held to be a responsible party, right? Now, with

that interlocutory appeal, maybe I don't know how it
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would affect that finding. I can't imagine that 731
would allow the city to circumvent that finding. Let's
assume the city is a responsible party, okay? So it
can't then take these actions or seek an injunctive
relief, would the state, the Loard, and the Department of
Toxics proceed ahead and -- is that your understanding,
they would then take over as a lead agency in remediation
of that entire area?

MR. ROBINSON: That certainly is my
understanding. Were either the regional both or DTSC
taking the action, they have entered into a memorandum of
understanding between them as to which agency leads
responsibility for which sites.

THE COURT: That is already worked out between

the two agencies?

MR. ROBINSON: That has been, Your Honor.

THE COURT: Mr. Donovan, if we have a trial in
this matter and the city is found to be a responsible
party, isn't that where we are headed, as Mr. Robinson
indicated, the state agency would take charge of the
remediation of the site, the lead agency?

MR. DONOVAN: That assumes several points, Your
Honor, that are now pending, of course, in the
interlocutory appeals before the 9th Circuit. The first

and foremost is the city attorney's authority to
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represent the People of the State of California and their

claims, which are the injunctive claims at this point.
Your Honor has since, of course, ruled that the real
party in interest on those claims was the city.

THE COURT: Let me ask you about that; if the

Court held a trial and found the city to be a responsible

party,-is it your position then that if the 9th Circuit
reversed my ruling that then the People of the State of
California would pursue injunctive relief against all
responsible parties, including the city, would that be
the case you --

MR. DONOVAN: The People of the State --

THE COURT: Let me finish. The People of the
State of California, that entity, they turn around,
because the City of Lodi is a responsible party, would
then sue and seek injunctive relief against the City of
Lodi; is that what you are saying?

MR. DONOVAN: Not at all, Your Honor.

THE COURT: Why wouldn't that be the case?

MR. DONOVAN: Because the people have chosen
to --

THE COURT: You couldn't circumvent the

responsible parties?

MR. DONOVAN: This is not a circuit case, Your

Honor. ﬂay I finish, and I think the Court will see my
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point, I hope that it will? Your Honor, the people are
the plaintiff in this case on the injunctive claims. We
have always acknowledged to Your Honor and repeatedly
acknowledged to Your Honor any party in this case has any
right to assert contribution.blaims against the cify to
the extent they choose to do so, assert them and prove
them. Your Honor is trying to suggest that now -- that
the Court should instruct the prosectorial authority as
to which defendants it should choose.

THE COURT: I'm not saying that. I'm saying it
seems so disingenuous to say that 731 now the city
becomes the People of the State of California. The city
is a responsible party, they simply will not be held
accountable for their action.

MR. DONOVAN: Of course they will.

THE COURT: Because they are also the People of
State of California. The 9th Circuit statute --

MR. DONOVAN: No, Your Honor, that is not
correct at all and it has never been the city's position
the People of the State of California are the plaintiffs
on the injunctive claims. The Defendants have
contribution claims against the city. Those contribution
claims are against the city. Whether the city is liable
or not liable on the contribution claims, Your Honor will

determine it is unaffected by the fact the People of the
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State of California are the plaintiff in the joint and
several injunctive claims against the responsible parties
to secure adequate protection of the public health,
welfare and environment at this site.

THE COURT: In the cooperative agreement does
it mention of State of California lead agency or City of
Lodi under the cooperative agreement.

MR. DONOVAN: Not entirely.

THE COURT: Let me finish. I asked
Mr. Robinson is it the people of the State of California
lead agency or City of Lodi.

MR. ROBINSON: My understanding is the
agreement is between the city and DTSC only.

THE COURT: If the lead agency is the city, how
do you get around that the People of the State of
California aren't mentioned in the cooperative agreement?

MR. DONOVAN: That is not accurate, Your Honor.

THE COURT: Where are they mentioned?

MR. DONOVAN: The people of the State of
California, one of the operative provisions of the
cooperative agreement that is the excuse of the
enforcement authority by the city specifically mentioned
as shall be brought by the city office claims. The city
commits itself to investigate or pursue all élaims

available to the city or claims available to city
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attorney in his role as prosecutor to prosecute, and that
it was recognized in negotiations with DTSC those claims
included claims available to any city in California.

This is not new.

THE COURT: We have been down that road. Your
view is that that language really implies that the
city -- that the People of State of the California is the
lead agency.

MR. DONOVAN: The People of State of California
are the plaintiff in the injunctive claims on this
matter. The cooperative agreement are the City of Lodi
and DTSC, it has nothing to do with contracting with
People of the State of california.

THE COURT: It says the City of Lodi. 1It's on
paragraph 9(a), "The City of Lodi alone shall in
coordination, cooperation, and close communication of
BPAC, oversee, monitor, review and approve the work
underﬁaken by the potentially responsible parties to
assess, ensure compliance with the applicable federal,
state and local law." That seems to be pretty clear.

MR. DONOVAN: That is clear under paragraph 9,
Your Honor.

THE COURT: Look, I'm not -- it does get to the
issue against the stay and litigation, and it just struck

me if we go ahead with the trial, which I think we are
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going to do, and the Court were to find the city a
responsible party, then the 9th Circuit, the Court of
Appeals, chooses to research my ruling and says the city
can proceed as the People of the State of California,
that is a bizarre situation. Here the city is a
responsible party, and yet the city on behalf of the
People of State of California can pursue actions against
other defendants.

MR. DONOVAN: 1I'll call this Court's attention
promptly back to the fact that it is not the city
becoming the People of the State of California, it's the
city attorney.

THE COURT: The city attorney becomes this
avenging angel on behalf of the People of the State of
California, but I think that is entirely bizarre because
the corporate entity of the city is a responsible party.
How in the world does that make sense? Does it bother
you at all?

MR. DONOVAN: Not at all. And I think the fact
of the matter you think the fact the People of State of
California are plainﬁiffs in joint and several claim in
any way affects claims on behalf of city, it does not.

THE COURT: Let me ask the Defendants, does
anybody offer any thoughts?

MR. BOWERS: Your Honor, the only thing I would

CAPTTOT, REPORTRERS (916) 923-5447
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mention is that your question about this notion of the
People of the State of California asserting these claims
and not asserting claims against the city, in the same
regard go to the heart of what we discussed two years ago
in our motion to disqualify this embodiment, this
ethereal procedural fix that is hoisted up there as the
People so you can manufacture an innocent plaintiff to
pursue subjective claims against a subset and basically
shield the city just can't be right if, you pointed out,
the interlocutory appeals work out the way you suggested.

THE COURT: The question I have, if we go ahead
with the trial and the city is found responsible, then
that really -- I mean, these are really two separate
issues and so why -- is there any reason to stay that
action? It has nothing to do with the éppeal. It sounds
like you pretty well argued the determination of the
People of the State of California -- you pretty well
argued that the People -- the People of the State of
California issue, on appeal it really has nothing to do
with the city being found liable.

MS. GUALCO: That is correct, Your Honor.

THE COURT: So I don't know why you have made
the argument, and it strikes me I don't have any --

MR. DONOVAN: Your Honor, I think you're

absolutely correct, it doesn't have anything to do with
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the first of the interlocﬁtory appeals.

THE COURT: Okay.

MR. DONOVAN: Whether the people are the
Plaintiff in the injunctive claim or the proper party to
bring them has nothing to do with contribution liability
against the city, nothing. 1In this too there is a second
appeal in front of the Court, and, as you know, that
second appeal is the reason because it calls into
question what is now presently scheduled to be conducted
in this trial is a determination for purposes of
determining whether claims can be brought by the city on
a joint and several basis. The city, not the people, but
the city on a joint and several basis. The Court has
determined it needs to resolve by reason of its
application of Fireman's Fund.

THE COURT: Slow down.

MR. DONOVAN:l By reason of its application of
Fireman's Fund decision, the question of whether the city
is or may be a potentially responsible party under
CIRCLA. Remembering, of course, there -- Your Honor,
there are no CIRCLA claims in this case. Rather than the
doctrines articulated in Fireman's Fund the Court used to
import that issue in this case to decide whether the city
can maintain joint and several liability claims so as we

proceed to claims against the city or for that matter or

CAPITCL REPORTERS (916) 923-5447

28




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A9

whether those claims are joint or several, that issue is
directly in front of the Court of Appeals right now and I
do not believe the Court can proceed forward in trial on
those issues.

THE COURT: If I were to find the city
responsible party, how would that affect the Court's --
you said -- I mean, according to you some other courts
have done this too, but in importing CIRCLA doctrine in a
nuisance claim, and you are saying supposing you were
found to be responsible, it wouldn't matter any way, you
are saying that CIRCLA doctrine can't be applied to your
nuisance claims, so why should that prejudice your
nuisance claims?

MR. DONOVAN: I didn't understand, I'm sorry.

THE COURT: I guess I didn't understand you.

MS. GUALCO: Again, Your Honor --

THE COURT: You want to clarify my question?

MS. GUALCO: Yeah.

THE COURT: Do so.

MS. GUALCO: First, I'm going to answer --

THE COURT: You understand my question?

MS. GUALCO: I --

THE COURT: If the city is found to be a
responsible party, Mr. Donovan said you could, you know,

implicate CIRCLA doctrine in a nuisance claim.
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MS. GUALCO: Your Heonor, that is completely
opposite to what the court decided in Fireman's Fund.
| THE COURT: I'm not going to reargue --

MS. GUALCO: We don't agree with him. We
believe if the city is to keep under the doctrine that is
outlined in Fireman's Fund, the city is precluded from
obtaining joint and several relief in any form, including
state nuiéance law. We also believe that it's not
correct what Mr. Donovan has represented, that actually
you or the Court did not explicitly -- that you have
ruled or did not rule on the fact of whether or not joint
and several injunctive relief can be sought against other
PRPs. That is not up on appeal right now before the
Court, and that is why the trial should go forward.

If we go forward with the trial on the RP
status of the city, I think it will actually make
determination of this case -- that will allow this case
to move forward more smoothly. So we would urge that the
Court hold the trial on September 22nd regarding the
107 (b) defenses of the city to make a determination as to
it's RP status, because we would also argue that the city
should have been included in the order issued by DTSC
against the industrial plume party.

THE COURT: Let me let Mr. Donovan respond to

what you just said, and maybe I misstated the premise of
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your argument. I want to make sufe I understand. I
think I understand. Why don't you just take it one more
time.

MR. DONOVAN: Thank you, Your Honor. I think
what was just presented to you, frankly, is doublespeak,
Your Honor, and it takes you nowhere but back to where we
started. What is at issue now in phase I are injunctive
claims by us against them, the Defendants, and claims and
alleged injunctive claims by them against us, against the
city, that's what is at issue.

In getting to this point where you are going to
try this matter, Your Honor has ruled that withdrew an
injunction issue previously in our favor, a joint and
several injunction against the resppnsible parties, and
said we have to decide on Fireman's Fund whether the city
did bring joint and several liable injunctive claims in
phase I against the responsible parties, and in order to
do that, I need to follow the contures of Fireman's fund
no matter how you define those contours.

Your Honor, your very decision, A, that the
Fireman Fund's principle are at all appliable to
California public nuisance law are present in this claim
and affect the liability of the city in any way are all
now before the 9th Circuit. As a matter of jurisdiction,

Your Honor, on that second appeal that you no longer have
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jurisdiction on those claims, and that jurisdiction is
vested in the 9th Circuit.

The point of the matter is no matter how you
look at that issue of claim, what kind of liability does
CIRCLA liability relate to the liability of the city at
all, and if so, how those issues are now in front of the
9th Circuit. And the city brought no joint -- the city
brought no joint and several claims, only the people have
brought the injunctive claims in this matter. That is a
different issue, that is the first appeal. In the second
appeal we now face the substantive law question of does
CIRCLA liability relate to the application of California
public nuisance law at all, and if so, how does it relate
and does it affect the liability of the city at all. And
those matters, Your Honor, are clearly in front of the
9th Circuit right now.

MR. MEYER: Your Honor, the reason why I recall
you withdraw the injunction is the city admitted it was a
PRP. The city then, as they have done every time, filed
their fifth appeal in this case. The issue -- the issue
has to do with propriety of that ruling. The question is
what we are going to be doing on September 22nd, which is
to whether the city has any 107 (b) defenses, is not at
all implicated in what is before the 9th Circuit. 'The

9th Circuit may, for example, decide -- I suppose the 9th

CAPTTOT. REPORTERS (916) 923-5447

32




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

Circuit might decide what the amount it was really RP
instead of PRP, but Your Honor is going to be resolving
that issue on September 22nd.

I think what my co-counsel indicated, this is
just fundamental, this case — sort of the lynch pin of
this case is whether the city has 107 (b) defenses. If
the city has no 107(b) defense, the fact the city has
indicated -- if they do not have 107(b) defenses this
case fundamentally changes. At that point, this case
becomes a contribution action alone, and, Your Honor, I
think this case -- I think everybody is getting tired of
this case. I think this determination --

THE COURT: Now, wait a minute, tired of this
case.

MR. MEYER: This determination is critical.
Frankly, what is going on here, Your Honor, the city does
not want this determination. They do not want any
reference to any factual record developed with regard to
107(b) defenses when this issue is pending before the 9th
Circuit. That is what is going on. We need to decide
this issue. This is just -- we are just chomping at the
bit. We have done an enormous amount of discovery, we
have got experts lined up. The 9th Circuit is not going
to find, Your Honor, you are interfering with their

joursdiction.
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MR. DONOVAN: Your Honor.

THE COURT: Counsel.

MR. DONOVAN: Busy about the busineés of
telling this Court what we want. Now he is busy about
the business of telling the city.

MR. ROBINSON: I want to correct one thing
Mr. Meyers said, he had went too far attributing
rationale why the order was issued. We didn't issue the
order because we didn't think the city had no 107 (b)
defenses. That was not taken into consideration
whatsoever. We were certainly --

THE COURT: I was assuming that. I would only
hear that from your mouth, the words from your lips. I
have a question of Mr. Robinson. We would assume when
this happens suppose the city is found to be a
responsible party, what does that -- you feel that you
can proéeed against the city?

MR. ROBINSON: That's a question I've thought
about, but I have no answer to yet and I don't think my
clients have decided. The cooperative agreement causes
some problems for DTSC to name the city administratively
or civily.

THE COURT: Let's assume --

MR. ROBINSON: It's not unusual.

THE COURT: Whether the city has breached the
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cooperative agreement, whether the cooperative agreement
becomes annulity, I'm not not saying that happened, I'm
just saying a lot of things happened in the cooperative
agreement that haven't come to fruition. Maybe it's not
the fault of the city, but névertheless, the terms of the
cooperative agreement clearly have not been met, we can
all agree on that. Why that has happened is another
issue. But let's assume for the moment that the city
simply legally cannot proceed under CIRCLA as a lead
agency. The city is not doing so, but let's assume for a
moment the city is a responsible party, found to be a
responsible party; is it your view that the cooperative
agreement precludes the state from pursuing under the
covenant not to sue? Is that what you are suggesting?
Or if the agreement is breached is the covenant not to
sue still enforceable? Do you want me to repeat my
question?

MR. ROBINSON: I think I understand what the
Court is asking. Whether the breach of certain
provisions of the cooperative agreement would allow or
would mandate DTSC to sue the city.

THE COURT: Or issue an administrative order
against the city in the alternative.

MR. ROBINSON: Your Honor, there are

circumstances where the state would choose not to name a
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responsible party in an order or in a civil complaint,
even though the state believes that party has liability.
I mean, the whole purpose of joint and several liability,
which is given both to the United States and the state,
is we don't have to name the‘entire universe of parties,
we can name a select group of parties, and we make that
determination based on all sorts of factors. One factor
might be because the relationship we have with the party,
but that could affect the relief we might choose to get
as against the other parties if we make that type of
decision, but there is no mandate that the state sue the
city even if it believes the city has some liability.

THE COURT: Was it your understanding or maybe
was it your client's understanding that the city would
take action under federal environmental laws against the
Defendants in this case or that they would be -- was
there any -- was thaf not contemplated there was going to
be a nuisance action, for example?

MR. ROBINSON: I don't recall what the terms of
the agreement specified. I don't think it said anything
about it being a federal cause of action.

THE COURT: It talks of the lead agency,
doesn't it?

MR. ROBINSON: It talks about lead enforcement

agency, it didn't specify what state or federal tools
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would be utilized by the city in acting pursuant to that
role.

MS. GUALCO: Your Honor, I think the regional
board attorney wanted to talk.

MS. OKUN: Lori Okﬁh for the regional board. I
just wanted to point out the regional board is not a
party to the cooperative agreement, so the regional board
still retains its ability to name the city in
administrative order whether the cooperative agreement
has been breached. As Mr. Robinson points out, we
haven't made any determination who we would name.
Obviously in the regional board case we haven't gotten to
the point of issuing any orders because the site we are
overseeing as the lead agency, it hasn't become
necessary.

THE COURT: So obviously the cooperative
agreement doesn't apply to you. If the city were to be a
responsible party, that would be something you would take
into account whether you would take action against the
city without necessarily committing yourself to do so.

Well, look, you know, I -- I would like to have
a, you know, where do we go from here kind of response.
I know that my inclination, Mr. Donovan, is not to stay
the trial. I'm going to issue an order later in the

week. I will consider -- I'm not going to make the
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decision today, but that is my inclination today. My
inclination is not to stay the state under the board or
the DTSC.

And I guess my question is to counsel as we
proceed and with respect to the motion for summary
jugment, I'm going to take this under submission, I'm not
going to make a decision on those, but if we proceed with
the trial, if the RAO continues to be enforced and if ﬁhe
state were to continue to work with other parties, other
Defendents in this matter to expand in scope of the
entire site, Mr. Donovan indicated there is many many
things out there that are not included in this order. I
don't know, Mr. Donovan, are you referring -- I misspoke,
I guess there are a number of orders issued by the state
in order to reaily encompass what the city has in mind of
doing, is that what you are referring to?

MR. DONOVAN: Not bnly a number of orders, Your
Honor, but an increase of scope and applicablity in some
of the provisions of the orders.

THE COURT: If the state assumed that
responsibility to increase the scope of its order to
encompass the entire problem that we are dealing with,
that's what -- I'm interested in knowing where is this
litigation, once that takes place, if it does take place,

because at this point it's surely taken place at the
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heart of this first phase.

MR. DONOVAN: In the court area, Your Honor.
And again, I would like the Court to note in the papers
in front of you you have been told the city cordinated
with DTSC in the issue of these orders, we don't appear
before you opposing them. We have told our cooperative
agreement partners given the procedural posture where we
are adequate protection of public health and enviornment
seems to support the action at this site, but there is a
lot of ifs, Your Honor. I ask you to focus in your
question to me on the subjectives in your sentence, if,
and if, if, if, all of a sudden the plaintiffs do nothing
in this litigation.

My point is we are working with them very
carefully. We have no adversarial or hostile
relationship, we are working with them closely to assure
thersites get to responded to. There are parts of the
site we are addressing that no one else is addressing at
the present time. Moreover, there is extended relief we
want to work on. We have no desire at all to tie up your
time or ours, Your Honor, in handling matters that are
being adequately resolved. Because something is included
in the administrative order, Your Honof, doesn't mean
it's being complied with and the parties are doing it.

An administrative order, the ultimate course of sanction
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in any capacity rests in this Court. My point, Your
Honor, as we look forward we'll look to narrow these
issues. Why litigate? Why discuss these matters that
are already being taken care of?

THE COURT: As an ékample, suppose there was no
stay and the order was in effect and they say, we give-
up, you say we are going to give up, we are going to do
whatever the state says, are you going to seek less
against Guild?

MR. DONOVAN: Assuming they would reduce that
agreement.

THE COURT: If there is an order already in
effect, the state is dealing with it.

MR. DONOVAN: They would have to --

THE COURT: Let me finish. There is no order
of any kind. They are -- they submit to the authority of
the DTSC and say we are going to do what DTSC tells us to
do. DTSC says, fine, this is remediating that particular
portion of the site. Would the City of Lodi seek
injunctive relief against Guild?

MR. DONOVAN: My answer to you -- may I ask the
Court if by this you mean DTSC has issued an
administrative order to Guild?

THE COURT: Just as they have done.

MR. DONOVAN: And Guild has in writing
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acknowledged they are binding and committed themselves to
comply with that order?

THE COURT: I don't know what they have done.
They are complying with the order. They are complying
with the order. Maybe the state requires a written -- I
don't know what is involved. DTSC does this every déy,
they issue an RAO and the party complies or doesn't.

MR. ROBINSON: Basically determine if the
parties are meeting the terms of the order. There are
certain deliverables that are required, and as long as
the parties are complying, there is no need to proceed
further by way of going to court.

THE COURT: Why do we need to have an action?
I'm just picking out Guild because Ms. Gualco is standing
in front of me, I'm not trying to pick out any one
defendant. I'm saying if the RAO proceeds as
Mr. Robinson says, why would the city want to spend money
-~ wait -- money to get an injunction against Guild under
the circumstances?

MR. DONOVAN: I think you assumed the answer,
your Honor. The answer is, no, of course we wouldn't,
provided it was being performed and they had committed
themselves with compliance in that, including everything
the State of California wanted, of course we wouldn't.

MR. MEYER: Wait a minute. Wait a minute.
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THE COURT: ©No, no, no, you are not even in
this ballgame, you are in the sidelines. The state has
now issued a RAO, Guild is obeying that RAO, you folks
are not even in this lawsuit. You might be if the 9th
Circuit rules on my order.

They are saying if they are in compliance why
would you take up my time and your time and the city's
money to fight an injunction and motion for injunction, a
motion against Guild that is. My question is as simple
as that.

MR. DONOVAN: Let me try more directly, Your
Honor. If they were providing everything that we the
People of the State of California, the City of Lodi --

THE COURT: No, Counsel, you are not answering
my question. You are saying -- maybe you are saying --
you are saying that doesn't matter, it's what you want,
not what the state wants.

MR. DONOVAN: Right, yes, of course.

THE COURT: So you are going to have --

Counsel, stop and think about this. I know you -- there

may be things you know more about than the DTSC does.

You are telling me the DTSC RAO just isn't good enough

for you and the City of Lodi, you are going to spend more

money, more time to seek more relief of some type above

25

and beyond what the state is asking Guild to do. Now,
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that seems to me to be a waste of time.

MR. DONOVAN: Your Honor --

THE COURT: And a waste of the city's money.

MR. DONOVAN: Your Honor's questions took up to
three levels qf hypothetical; your question to me, and
you are shaking your head before I respond. Your Honr, I
don't know how to respond to you then.

THE COURT: Look, this is simple, RAO raise
your hand. Mr. Robinson, Ms. Gualco raise your hand.

MR. BOWERS: Your Honor, but they have a stay.

THE COURT: I know that.

MR. BOWERS: Which applies --

THE COURT: Okay, okay. The point is they are
doing their job under the RAO. Why does the city want to
come in to get injunctions to force me, that is my
question.

MR. DONOVAN: Your Honor, if they are doing
everything the city really thinks is necessary to
adequately protect the public health and the “
environment --

THE COURT: You are putting in an overlap. You
are saying it's not just what the state wants to do for
complete remediation of the city, it's what the city
wants.

MR. DONOVAN: The city is the purveyer of
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public drinking water at the site, and adequate
protection of that public drinking water supply --

THE COURT: Why don't you deal with the stay.

MR. DONOVAN: Of course --

THE COURT: Just tell the -- why don't you tell
the state you want this or this? Why come to me? You
say you are friends, the state listens to me. Why don't
you just -- please, listen to me. Why don't you go to
the state, your friends you are closely aligned with, and
say, look, State, I would like you to do this because we
think we need this for our drinking water supply, and let
them do it? Why come in to see me on a separate action
and file a motion for injunctive relief when the state,
already your friend, is enforcing its own order? Why
don't you work with the state? Why come and see me about
it? Do you understand what my question means? Do you
understand it?

MR. DONOVAN: I do understand, Your Honor. And
let me respond again. We have not'done that. We are in
direct contact with DTSC, we were happy and dialoging
with DTSC about the scope of the order. You asked me a
hypothetical and you say what if they did this, would we
ever litigate, and I was saying the only thing the city
would litigate for, Your Honor, is anything it didn't get

that isn't being done that it think needs to be done.
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And if that exists, and I don't know that it does, Your
Honor, if it did, we would bring the claim before you and
say this we think this needs to be done to protect ﬁhe
issue, the city.

THE COURT: But abéent that, you wouldn't do
it?

MR. DONOVAN: What?

THE COURT: There no need to bring motions or
further litigation.

MR. DONOVAN: Absolutely not.

THE COURT: Where do we find that out, whether
the orders are being complied with?

MR. DONOVAN: We are actively involved in that
process.

THE COURT: Then there is no reason then to
pursue litigation against those Defendants, it would seem
to me at this point. Why pursue litigation? 1It's really
a matter of saying whether these orders are sufficient
for the city's purpose. If the parties are complying, it
seems that problem is not on the table.

MR. DONOVAN: In the very contents of the order
itself, and leave Guild out of this because they have
just reported a stay with DTSC, but in the very order
itself the parties were obligated not later than fifteen

days after effective day of the order to provide
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notifications and certifications to DTSC, this has not
been done. They are not in compliance with the order.

THE COURT: That is up to DTSC.

MR. DONOVAN: You just asked are we actively in
dialog --

MR. BOWERS: That is not true, Your Honor.
Oddfellows is in full compliance with that order. The
one item we haven't undertaken is the site remediation
meeting, which was called off by DTSC.

MS. GUALCO: That is true.

THE COURT: Look it, the whole idea of the RAOs
are being enforced, I'm just wondering what I've got left
to do in phase I.

"MR. DONOVAN: Until we look at the very issues,
I cannot give you an accurate representation.

THE COURT: I appreciate that and I know these
are all hypotheticals, I was just trying to develop the
notion that if the RAOs are what the city wants, what the
state wants, the parties are in compliance, then what do
you need me for?

MR. DONOVAN: We would move to phase II of the
litigation and be delighted to do it.

MS. GUALCO: We have to try the 107 (b)
defenses.

THE COURT: We are not there yet. I want to
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know with respect to the defendants what is really left
here in this case that I need to resolve and needs to be
decided by me, aside from 107 (b)

MR. BOWERS: 1In phase I, Your Honor, there
would still be --

THE COURT: Other defendants.

MR. BOWERS: -- other defendents that would be
out there. And, again, just to reiterate on the record,
Oddfellows' position in its motion articulated three
points, one of them was this mootness doctrine, the other
is primary jurisdiction.

THE COURT: Right.

MR. BOWERS: 1It's not a situation where the
city is asking what they want. The priméry jurisdiction
doctrin looks to should the Court be -- the city is
asking the Court to do that When DTSC is standing here,
so oddfellow's motion is very narrow. And as to the
subset of claims, we don't think that the trial is
necessary.

THE COURT: The trial of what?

MR. BOWERS: The trial of the city's injunctive
relief claims against Oddfellows based on DTSC's issuance
on that order.

THE COURT: What I really need, it would be

helpful to me, Mr. Robbinson, if I knew there was any
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plan. You said there was some agreements already in
place between the order and DTSC. I know there is other
sides involved here, you may not be in a position -- I'm
sure you are not today, and maybe the board and DTSC are
not in a position to tell me éven in the near future what
plans they would have, but let's assume for the moment
this is where the state is headed, they are going to
assume the lead role, a different role than they have in
the past, issue RAOs with a view to between the two
agencies cleaning the site. If that's going to happen
that does impact this Court dramatically, that is my --
no matter what anyone else has said in this Courtroom, I
think it makes a big difference in what I'm going to do.
You are the experts, you are the folks that can do this
more cost effectively, more efficiently without Court
oversight. I'm not suggesting it would be as Mr. Donovan
said, maybe it's not being done, I'm not going to lose
jurisdiction over the parties, but the State is going to
proceed, perhaps, with a plan to remediate the entire
site, is that something you can provide me in any way,
shape or form in the next 60 days?

MR. ROBINSON: I think what I can give you -- I
was corrected on one small point, the MOU is only as to
the central area plume. As to the other four areas, the

agencies have informally divided responsibility so that
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the regional board has two of those areas, DTSC has the
other two. I can certainly give thé Court a report

setting forth what that MOU details and how the agencies
have divided responsibility and what their intention is.

THE COURT: Their intentions are very
important. That will have a lot to do with what this
Court does in terms of staying much of this case.

MR. ROBINSON: And I certainly can't disagree
whatever we do impacts your decision, whether and how to
issue an injunctive relief, if it's even necessary.

THE COURT: I think we all agree on that.

MS. GUALCO: Your Honor, could we speak to what
we think needs to be tried in the phase I case?

THE COURT: I wouldn't want to miss that.

MS. GUALCO: Thank you.

THE COURT: Clue me in.

MS. GUALCO: The 107 (b) defenses of the city
needs to be tried. And also, Your Honor, we have made a
couple of motions for summary jugment to be heard on July
25th, one of which has to do with the joint cooperative
agreement and whether it should be nullified in its
entirety because of a lack of due process. That was
followea or narrowed to only include the ownership,
operation and maintenance of the sewer system as to the

contribution bar that is claimed by the city. I think
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those issues need to be determined on a motion for
summary jugment. If there is a triable issue of fact,
they need to be determined at the phase I trial at this
matter because the contribution bar of the city, I think,
goes along with their claim that they have 107 (b)
defenses, which would not preclude them from seeking
joint and several relief against the Department in this
action. And we also also have a RCRA claim that we have
also made a motion for summary judgment on, that is to be
heard on July 25th and the same would go for that.

THE COURT: One more thing I would mention to
Mr. Robinson, this is something to be thinking about,
what happens -- I don't want to get into the people
versus the city conundrum, but if the city were a
responsible party, what happens then if that was the
Court's finding? I'm not suggesting you have an answer
for me today, but thinking about it and obviously the
city wants -- has something to say about that. I'm not
entirely sure what your response is to that, if the city
is a responsible party, what does the city do with that
status if it's not something that can be shared in equal
status with the other responsible parties here.

MR. DONOVAN: I think it certainly can.

THE COURT: What's the State's response to

that?
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MR. ROBINSON: I certainly think as to the
regional party, which is not a party to the agreement,
they certainly retain the authority to bring an
administrative or civil action against the city.

THE COURT: That méy be the action then.

MR. ROBINSON: As to DTSC.

THE COURT: I understand. With respect to that
issue, by the way --

MR. DONOVAN: Your Honor, I beg your pardon,
but you asked the question, I would like one chance to
respond to it. I think it can help the Court if I can
say it correctly. I'm getting frustrated with my own
ability to saf it correctly. The city's status as a
responsible party, if it is or if it isn't, if its
liable, not liable, has contribution, doesn't, whatever
this Court determines the city's status is as a
responsible party it will share ligbility on all other
responsible parties as appropriégé among all responsible
parties using all equitable criteria. The only question
that differs, Your Honor, is is the city plaintiff on the
injunction claims. Our position is, as you know, people
are plaintiff on the injunction claims. That ability
once put out there joint and several liability on
responsibility liability, if it generates contribution

liability for the city it's like any other entity, it has
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contribution as you deem appropriate. It has liability
if you find it liable as any other defendant, and that
has never changed, they are unconnected in any way.

MR. MEYER: Your Honor, that's just -- that is
completely disengenous. As pointed out earlier, if the
city -- if they are found to be the people, they are
never going to sue the city. The city always makes this
point, you can contribution relief while we seek
injuctive relieve joint and several, by the way, we have
contribution bar, which is one of the things they want to
litigate. They didn't want to bar -- they still take the
position contribution claims are going to be barred
against the city.

MR. DONOVAN:- Your Honor, the city does have a
contribution bar, whether Your Honor holds it or strikes
it down is a matter, you know, has come before you
before. We do have one, they don't. The reason they
don't have a contribution provision is they haven't
settled with the state, the city does. The point is very
similar, the validity of that contribution provision or
would be determined by the-Court and the share of
iiability in term of that contribution act would be
determined by this Court.

MR. MEYER: That is why it's disingenuous, they

always say we will share liability, but I just heard them
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indicate they are got going to share liability.

THE COURT: I think I have heard enough of
that. Look, I'm trying to fashion on order hére that
makes sense and you understand what the concerns are and
that is the effect of the RAO. TI'll give you an
indication what you think with respect to stay of
litigation itself. I do think with respect to the RAO,
that stays the hand of several parties in this case and
at least I think from the standpoint of judicial economy
and resources, whether this expense of the parties are
beginning to occur, I think they should take that into
account. I think this is an opportunity here to see how
this RAO develops. Could I hear from you Mr. Robinson
and also both agencies? Were did counsel --

MR. ROBINSON: I think Ms. Okun had to leave.

THE COURT: What would be a reasonable time
period, because we have a trial date of 22nd of
September. We have other motions on the 25th, is there a
chance we might get some information back on the scope
and nature of the MOU and such by the 25th? 1Is that
possible?

MR. ROBINSON: I think the MOU as to the
central area plume is already reduced to writing, and
that sets forth --

THE COURT: The intention is what I'm more
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interested in, if we are headed in that direction, and
that means a lot, obviously, to the Court.

MR. ROBBINSON: I think 60 days is doable.

THE COURT: 60 days.

MR. ROBINSON: 60.

THE COURT: 6, 07

MR. ROBINSON: 6, O.

THE COURT: With that, I don't know where we
are going to be on the 25th, but that's obviously of
importantance to me. The motion is on the 25th, don't
worry about that 25th of July. What about if the -- I
would like to have the parties thoughts, do you know
anything further than you have already done with respect
to these various motions I've heard today? I've heard
two motions, the RAO and stay of litigation, is there
anything more you want to add in light of what I have
said? Also heard the motiqn of stay by the Oddfellows.
Is that sufficient?

MR. BOWERS: Your Honor, I have 60 seconds, I
would like to fééﬁéﬁ&“tc oddfellows' motion.

THE COURT: You can, you'll have an
opportunity. Let me just ask Mr. Donovan something.

MR. HIXSON: Fireman's Fund was recounted in
this case with the limited purpose of the city motion.

In the city's brief the city disclaimed any intent to
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stay the Fireman's fund or unguard action, so at this
point, it appears that no one is seeking a stay of this
case and they ask that they proceed accordingly.

MR. DONOVAN: That is correct we do not want a
stay of that case, Your Honor. There is two issues I
think I need to highlight to this Court in response to
0oddfellows' motion, and, Your Honor, I only do it,
becauserI can imagine what the response I'll draw from
you by saying this extremely unique posture of this case,
but in this context, Your Honor, I say this case is
before the Court entirely on supplemental Jjurisdiction.
There is no federal question jurisdiction claims in this
case, there are no diverse claims in this case, no
federal interest claims in this case. The case is
retained in this Court under supplemental jurisdiction,
and it's only state law claims pending before this Court.
In that unique posture, Your Honor, I cannot imagine
anything more, I'm talking about the plaintiff's
complaint, the plaintiff's claims against which
oddfellows is moving, Your Honor, that jurisdiction
invoked by the Plaintiffs of this Court, is entirely
supplemental jurisdiction. Against that Oddfellows has
raised, you know, Berford (phonetic.) abstention, and I
only have this to say, and I'll be entirely guite, and

that is incredibly unfounded. Berford is the one
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abstention doctrine based on prevention of early federal
interest into‘state matters, and in this case there are
no more federal interest. I mean, this is not like
Berford is designed to tell the federal courts to abstain
on applying -- asserting fedéral interest or federal
concerns whatever regulatory of state law. In this case,
Your Honor, it is state law applying entirely state law,
settled state law, in this case. There are no federal
interests.

MR. BOWERS: The fact there are no state
interest in plaintiffs complaints is all the more
compelling reason for this Court to abstain for counsel
to indicate that there are no federal interests. Counsel
knows full well that every order that comes out of this
court has the full force and effect of federal law. Even
if Berford doesn't apply in -- under these facts and the
Court determines that the doctrine of primary
jurisdiction is absolutely on point in a situation we
have got a federal court sitting there ultimately being
asked by Plaintiffs to second guess what Mr. Robinson and
the agencies are going to do. And then the third point
of mootness has already been addressed quite extensively
here, if this Defendant did everything the Plaintiff's
wanted done, there is no need to continue.

THE COURT: All right, counsel. Anything
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further?

MR. DONOVAN: No, Your Honor.

MS. GUALCO: The only other thing, Your Honor,
I was wondering if on July 25th we could have a short
status conference regarding £he upcoming trial, and just
some logistical things like that if we can get those
determined.

THE COURT: I will incorporate that in my
order. I've taken it under submission. I've told you my
inclination. I haven't ruled yet. If I rule that the
trial is going forward, I will certainly hear from the
parties.

MR. ROBINSON: I spoke to my co-counsel, I
think we can get that statement to you prbbably 30 days.

THE COURT: The sooner the better will be
great. If you do that, I want an opportunity for the
parties to comment upon it. 30 days, what does that take
us to? 30 days outs?

THE CLERK: The 11th of August. That would be
Monday, the 11th of August.

THE COURT: And then could the parties offer
any comments if they wish, not to exceed 15 pages, ten
days thereafter on August 21st. Do that simultaneously.

MR. GUALCO: Your Honor. I assume when you are

asking Mr. Robinson for statments from agencies, you are
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referring to both DTSD and the board?

MR. ROBINSON: Both agencies.

MR. LYCETT: Your Honor, may I address the
Court?

THE COURT: You maj;

MR. LYCETT: Jon Lycett, I represent a third
party in this matter, Luster-Cal Nameplate Corporation.
Since the statements that you are requesting from the
state agency will necessarily address their intent with
respect to the entire city, I would just request that the
third parties be allowed to submit a statement responding
to it as well. |

THE COURT: Why not. Sure, I'd like to hear
from everybody. Don't we have a service list? We have
liaison counsel.

MS. GUALCO: We have liaison counsel.

THE COURT: Liaison counsel will take care of
it. Anything else?

MS. GUALCO: Thank you, Your Honor.

MR. DONOVAN: Thank you.

(End of requested proceedings.)

AADTTNT. RPFDARTEFRS (01AY 923-5447 58




10

11

12

13

14

15

16

17

18

1s

20

21

22

23

24

25

J9

REPORTER'S CERTIFICATE
~=-000---
STATE OF CALIFORNIA )

SS.
COUNTY OF SACRAMENTO )

I, ANGELA L. WESTON, certify that I was the
Official Reporter, pro tem, and that I reported verbatim
in shorthand writing the foregoing proceedings; that I
thereafter caused my shorthand writing to be reduced to
typewriting, and the pages numbered 1 through 58,
inclusive, constitute a complete, true and record of said
proceedings:

COURT: United States District Court
JUDGE: The Honorable Frank C. Damrell, Jr.

CAUSE: Lodi vs. M&P Investment
DATE: Friday, July 11, 2003

IN WITNESS WHEREOF, I have subscribed this
certificate at Sacramento, California, on this 31st day

of June, 2003.

CSR NO. 11658

CAPTTOT. REPORTERS (916) 923-5447 59




e-Newspaper: Record Searchlight - Redding.com Search News Archives Page 1 of A A

Monday, July 7, 2003

Click Here for the Weather

edaing.com
™ Record Searchlight = newspaper Classified Ads  |Subscribe

Home | News | Sports | Outdoors | Currents | DATE | Community [Marketplace

Local | Regional/State | NationalWorld | Business | News Update | Education | Science & Technology | Politics | Diversity | Editorial | Police
Logs | Secret Witness | Obituaries | Columns

Email this story

int this story & Advertisements

s Newsarchlve tor

S CARS
» CLASSIFIEDS  REPORT SAYS COUNCIL WAS KEPT IN
» MAGAZINES DARK ABOUT BONDS

» PRINT ADS
» REAL ESTATE By: Dave Howland
» SUBSCRIBE
» YELLOWPAGES _ _
Published: zecember 22,1994 in News
= HOME
3 NEWS The report says no city employees will be punished because of
= SPORTS the turbine project bond problems but proposes they learn from
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3 OUTDOORS missing on a $38 millio ' 0 W
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. Site map them to inform the council in public - a move that McMurry said

would have efféctively halted the project.

Archives [ 1t probably would have resulted in the contractor and the
Yell " subcontractor stopping work and we would have had parts of the
2 oviptges - turbines in three or four different locations and may have had
I ﬁ real difficulty getting the project done," McMurry said
Google Web Wednesday night.
e
I | ‘ The fact the bonds were miss ing was made public in April when

M Re ding email contractor Zur/NEPCO of Redmond, Wash., walked off the job,
sstesaeme—e—= claiming MLP owed it money. A legal battle ensued between the
city, MLP and Zurn/NEPCO, resulting in settlements that could
place the project as much as $1.3 million over the city's budget.
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McMurry's 18-page report contradicts a statement by

http://archive.redding.com/story.asp?StorvID={20924593-C94C-4C8D-85EC-9C6002B02ED1} 7/7/03



e-Newspaper: Record Searchlight - Redding.com Search News Archives

New users sign up!

i
B4

51

Christofferson, who told the Record Searchlight in May that he

2 had learned about the missing bonds ““two or three weeks ago."

Christofferson, who now runs a consulting firm in Meadow Vista,
said Wednesday night that he knew for months the performance
bonds were missing but thought the information was not
important enough to inform the council. He said his office was
handling more pressing issues at the time.

“There never was a conscious decision to conceal it from the
council," he said. " That would have been quite contrary to our
basic posture of keeping the council informed. Rather, it was a
matter of trying to work it through so the matter would be
solved."

McMurry said in his report, addressed to Mayor Bob Anderson
and the City Council, that the Electric Department's Resources
and Operations divisions were responsible for seeing that MLP
acquired the bonds before construction began.

"It is apparent that Resources believed the performance bond
would be obtained after the project was transferred to the
Operations Division, while the latter believed it had been
obtained under the earlier phase of the project," McMurry wrote.

McMurry added that he has absolved all city employees of
wrongdoing.

“There may be disappointment in some quarters that | have not
taken disciplinary action against an employee or employees as a
result of the failure in the accountability system involving the
performance bond," McMurry wrote.

"I have not taken such action because the project is a success
by any measure, and | see no justice or equity whatsoever in
punishing employees who have served the city honorably and
well, and have been integral parts of a project that will save
ratepayers tens of millions of dollars.”

McMurry said he has ordered new procedures to ensure bonds
are acquired for all city projects. They require the city clerk's
office and Finance Department to double-check paperwork.

Anderson said Wednesday the council would discuss McMurry's
report and decide if it wants more information.

I think it's time that we finish it up one way or another, put this
behind us and go on with running the city," the mayor said.
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2 NEWS _ The Redding City Council has guestioned its attorney's handling o
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= ARCHIVES The Redding City Council is preparing to discipline or dismiss a
=2 OUTDOORS top city official and has hired a law firm to help with the task.
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2 COLUMNISTS Council members refused Wednesday to name who they plan to

rebuke or oust, but the move comes amid questions about City
3 COMMUNITY Attorney Randy Hays' handling of several issues, including the
3 SERVICE CENTER city's turbine power project and the purchase of contaminated

* About us land for Redding Area Bus Authority's future downtown station.
» Advertising services
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* Classifieds City officials say problems with both projects could cost Redding
| pustomer service more than $2 million. Hays was unavailable for comment
* Help Page Wednesday.
* Home delivery
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- Record Searchlight Jobs Councilman David Kehoe confirmed Wednesday the council
* Site map could be seeking to discipline or dismiss only two people - the
Search ~ city attorney or interim city manager.

Archives ' It would be a reasonable conclusion that we are looking at
Yellowpages ~ those two positions," Kehoe said.

I The council has leveled little criticism at Interim City Manager
Google Web  Sam McMurry, who was temporarily promoted from assistant city
| 1] manager in May while the council looks for a city manager to
A MReddm g ema|l

" replace Bob Christofferson. McMurry said Wednesday he has
“"no idea" what the council is plotting.

"I don't know and | couldn't speculate on that," he said.
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The council held a closed session before its regular meeting
Tuesday to discuss " public employee discipline, dismissal or
release" and then voted to hire the firm.

McMurry added that he was asked to leave the council's closed
session - a request he said would not be unusual if the council
discussed either his or Hays' dismissal.

Mayor Bob Anderson said city code allows the council to fire or
discipline only the city attorney or city manager. The city
manager is ultimately responsible for hiring and firing all other
city employees, he said.

Another unanswered question Wednesday was how much the
city would pay the law firm. Anderson said no contract will be
released detailing the purpose of hiring the firm or estimating the
total cost to taxpayers.

Instead, he said a “letter of engagement" will be made public
outlining the firm's hourly fees. Anderson said attorney L. Alan
Swanson will handle the case.

Neither Swanson nor partner Leonard Bandell returned phone
calls Wednesday. A bookkeeper at the firm said she could not
release a list of the attorney's hourly fees.

Terry Francke, head of the California First Amendment Coalition,
said state law requires public agencies to disclose their reasons

for hiring a contractor along with the amount of money it plans to
pay them.

Several past and present city employees said Wednesday they
would not be surprised if the council decided to remove Hays.

Hays was a finalist for a city attorney's position in Roseville
earlier this year but was rejected in July.

Most recently, council members questioned Hays' judgment for
approving a contract to buy contaminated land from Southern
Pacific Transportation Co. without holding the railroad

responsible for the pollution.
RABA officials say the unexpected cleanup could cost the city

more than $1 million. Hays said last month the city could recover
much of the money because it had no way of knowing the extent
of the pollution.

Earlier this year the council bypassed Hays and hired another

___attorney to fend off more than $20 million in claims resulting from
_the city's failure to acquire payment and performance bonds for

he city's failur ir m r
its $38 million turbine power project on Clear Creek Road.

]

City officials estimate that error could eventually cost the utility
up to $1.3 million. Hays said he wasn't responsible for making
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sure the bonds were in place.

In 1990, Hays accepted blame for failing to carry out City
Council orders to lock up the purchase of the 3.000-acre Hunt

Ranch.

The city planned to use the land to open a firing range, but it .

was purchased by someone else because Hayes did not open
escrow. The city had spent $60,000 for environmental studies on
the property.
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= OPINION _ .

= OBITUARIES The state attorney general's office this week began investigating
= ARCHIVES whether the city of Redding hired a developer knowing the

company may not have had a state-required contractor's license.

= OQUTDOORS

= FEATURES An assistant attorney general and an investigator with the
2 COLUMNISTS Contractor's State Licensing Board have begun talking to city

= COMMUNITY officials and collecting documents about allegations that

= SERVICE CENTER developer MLP Energy of Santa Rosa began a $38 million

T Aboutus power project in 1992 without a contractor's license.
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: §§§°,,’,‘2§ earchlight Jobs o city took MLP off the turbine power project in June after the
developer reportedly stopped paying contractor Zurn/NEPCO of

Redmond, Wash., to build the project. After walking off the job
April 22, Zurn/NEPCO returned to work last week under a new
contract with the city.

Archives
Yellowpages

|
|

il Brandon said MLP has no contractor's license on file with his
Google Web ~ office. He said the investigation will focus in part on whether
e another contractor loaned MLP its license number before the
contract was signed.

: Redding Mayor Bob Anderson said Friday he welcomed the
state's investigation and added it might serve as a substitute to
; an internal probe planned by the city.
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They might just do our job for us,” he said. ~"We want the
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% answers that they're looking for. We want to know what went
<4 wrong and why it went wrong."

The investigation was sparked by a complaint from Steve
Johnson, West Coast supervisor for Energy Services Inc. of
Farmington, Conn., on June 2.

Johnson, whose company lost a bid for the turbine project,
alleged Electric Department officials knew that MLP had no
contractor's license before they chose the company.

Anderson said Redding attorney Dugan Barr, hired by the city to
handle its dispute with MLP, has disputed earlier assertions from
City Attorney Randy Hays that MLP did not need a contractor's
license to develop the project.

Anderson said he does not know the scope of the state
investigation but said Assistant Attorney General Pat Kennedy
contacted Barr's office this week to discuss the probe.

Brandon said his office will hand over its report to the attorney
general's office next week. Officials there will decide whether
MLP should face civil fines of up to $15,000 or possibly criminal
charges, if found to have worked without a contractor's license.

The city could face a lesser civil fine if city officials were aware
MLP had no license before the contract was signed, Brandon
said.

He said the individual responsible for approving the contract -
possibly a former mayor, an electric department official or the
city attorney - would be fined.

On Thursday, contractor's license board investigator Kathy
Coberly interviewed Electric Department operations Manager
Frank Ryan and former Electric Utility Commission member
Bruce Swanston, Anderson said.

Brandon said the city was ““less than cooperative” Thursday
when it charged Coberly $75 for a copy of the turbine power
project contract - the same it would charge the public at 25 cents
per page.

Anderson said Assistant City Attorney Doug Calkins instructed
Clerk Connie Strohmayer to tell Coberly she could pay for the
document or come back with a subpoena to acquire it for free.

“It's just an inconvenience when the city is not fully
cooperating," Brandon said. "'It'll make me make sure we dot all
our I's and cross all our T's before we file any reports.”

Brandon added that investigators are checking with the federal
Public Utilities Commission to see if MLP had federal
authorization that would have freed them from state licensing
requirements.
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» About us )

Comerising services  Reemts said the regulatory agency has no proof MLP was qualified to
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‘Search

— But City Attomey Randy Hays disagreed with Reemts’ assessment. The
Archives city has not lost its ability to ensure the project is completed, Hays said.

Yellowpages
The turbine generators are supposed to begin providing power by the

summer of 1995.
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I Hays said MLP Energy is not required to have a contractor's license
. because it delegated construction to Zurn/NEPCO of Redmond, Wash.,

_MyRedding email_ \yhich does have a state contractor's license.
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""Just because someone has a contractual relationship with the city
doesn't mean they need a contractor's license," Hays said. “"That's

Password another red herring in this whole thing as far as I'm concerned.”
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Energy Systems Inc., which lost out to MLP in a bid for the turbine
project in 1991.



Reemts said that depending on the outcome of the probe, the state
could fine MLP and order it to stop work. Officials from MLP and
Zurn/NEPCO have refused to comment on the project.

Johnson also complained that MLP has never acquired a mandatory city
business license - a condition Hays said has no bearing on the contract.

Redding Business License Coordinator Viki Twyman asked MLP in a
May 31 letter to purchase a $90 permit. She said she will send two more
letters before referring the problem to the Redding Police Department,
which could issue a citation.

City officials have been struggling to find a company to complete the
turbine project since subcontractor Zurn/NEPCO walked off the job April
22, claiming MLP owed it money.

MLP has since claimed the city owes it between $16 million and $17
million to complete the project, according to Dugan Barr, a Redding
attorney hired by the city to handle the turbine dispute.

The city has refused to pay the money and is negotiating with
Zurn/NEPCO to return to complete the work.

Compounding these problems, city officials reported in April that MLP
had failed to acquire performance and payment bonds -insurance
policies used to prevent a work stoppage and pay any claims from a
contractor.

In a worst-case scenario, if a contractor sued the city for labor or
material costs and won, the city would have to pay out of its own pocket,
Hays said.

Redding could be forced to pay no more than the budgeted cost of
completing the project - about $6 million, he said.

But city officials say they are optimistic that the project will be completed
on time and within its budget.

Electric Department officials say the turbine project is 95 percent
complete, even though the city has paid for only 85 percent of the work,
according to Hays.

Power Plant Manager Phil Heckenberg said the remaining work includes
installing wiring and placing insulation and aluminum over the turbines to
control air pollution.

Mayor Bob Anderson said the City Council will concentrate first on
finding someone to complete the project and then investigate what
mistakes city staff may have made.

City Manager Bob Christofferson will update the council Tuesday on
efforts to complete the project. He proposes three options in a staff
report: Hiring Zum/NEPCO, seeking an outside contractor to complete
the project or using city staff to manage subcontractors.
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