
Adopt a resolution aut~or iz in~ the City Manager to execute the City of Lodi Letter Member 
A g r ~ ~ m e n t  (Second Phase) for Financin~ of Planning and Development Activities of 
Hyd~oelectrio Project Number Two the Poe Hyd~oe l~c t r i~  Project between Northern California 
Power Agency and the City of Lodi (EUR) 

May 7, 2005 

Electric Utility Director 

That the City Council adapt a resolution au~harizing the City 
execu~e the City of Lodi Letter Member Agreement (Sec 
for Financing of Planning a vel t Activities of 

umber Two the Poe Hydroelectric P be Northern California Power 
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g the Pacific Gas 
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y (FERC). This opened the use of the 
NCPA was one. This member a~reemenl  
is process. Lodi's anticipated share and 
f iesource would be about 42,000 ~ W h  

leclric license to the Fed 
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C City Attorney 
Finance Diiectoi 

-______.I__- 

Alan N Vallow 
Electric Utility Director 

Boris Prokop, Power Supply & Rates Manager 



This ~ ~ ~ e e ~ e n t ,  by and ~ ~ e ~ e ~ ~ ~  Northern California Power Agency, a 

joint powers agency of the State of California, hereinafter called ”NCPA and i t s  

members who execute this ~ ~ e e ~ e n t ,  herein~ter called “Project Members,” 

~~~~~A~~ NCPA and the Project ~ e ~ b e r s  are i n ~ ~ r e s t e ~  in developi~g 

a ~ ~ ~ t i o ~ a l  power g e ~ i e ~ a ~ ~ o 1 ~  r e s o ~ r c ~ s  for the benefit of the r e s i ~ e n ~ ~ a l ,  

commercial, and industrial c ~ s t o ~ ~ e r s  of the Project Members; and 

 AS, NCPA and the Project ~ e i ~ b e r 5  have evaluated the potential 

roelecbic Project (Projec~~ from the Federal 

) ~ r o ~ ~ g b  a c o ~ p e ~ ~ n g  license appl~cation 

in ~ ~ ~ ~ e t ~ ~ i ~ i ~  with the license a~p~icat ion of Pacific Gas and Electric Company; 

and 

for o ~ ~ a ~ n ~ i ~ ~  a license for the roe 

egulatary C o ~ i s s ~ o n  ( 

EREAS, in ~ ~ r t ~ e r a i ~ c ~  of the Project, NCPA has filed with FERC i ts 

Notice of lurtent to file a timely license application under the Federal Power Act; 

and 

EAS, the City of Fremont has expressed a11 interest in joining with 

IC’CPA in a single c o ~ p e t ~ ~ 7 ~  license a p ~ ~ ~ c ~ t i o i ~ ,  and both the City of Fremont 



and NCPA wish to seek a n t l ~ o r ~ z a ~ ~ o n  to make the County of Butte a co-l~cei~see 

if NCPA and the City of Fremont, or either of them, are issued a 

license for the Poe Project; and 

EAS, the City of Fre ont and the County of utte wish .to share the 

costs and benefits with NCPA of pursuing and securing a license for the Poe 

Project and to have NCPA provide project manage~ent; and 

WHE , the S e p t e ~ b ~ r  22, 1993 Facilities A g r e e ~ ~ ~ t  provides for a 

second stage of project ~ 1 a ~ i R ~  and design pnrsuant to a Second Phase 

~ ~ ~ e e ~ e n t ~  as I-taad been pro~7ide~ in the Member Service Agreen~ent; and 

EASJ the second phase consists of all work p e r ~ o r . ~ e d  after one or 

nts has si.gned an agree men^ with NCPA for project study, design, 

or ~ e ~ e l o p ~ e ~ - t ~  before a 'Third Phase agree men^ becomes effective for the 

~ l ~ a i ~ ~ ~ ~ g ,  c ~ ~ ~ n ~ ~ ~ i o ~ ,  f f ~ e ~ a ~ i o n ~  ~ a i n t e ~ a n c ~  and rights to the output of an 

NCPA project; and 

 AS, to advance the investigation of the Project and further 

provide working capital for the study, desi and d e ~ ~ ~ o p ~ e n ~  of the Project, to 

include changes and ~ r n ~ r o v e ~ e ~ t s  to the Project to better enhance the public 

interest factors under the Federai Power Act, and the licens~r~g and p e r ~ ~ ~ n g  of 

the Project, as weil as i ~ a ~ ~ a ~ i n g  rsuit of the Project ~ ~ r s ~ a n t  to a cost-s~~aring 

other ~ a ~ t i ~ s ,  a l i ~ i g a ~ ~ n ~  the defense of NCPA's c o ~ p ~ t i ~ ~  

license position, NCPA and the Project Members are enterii~g into this Second 

FORE, the parties hereto agree as follows: 
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prosecute a ~ o ~ ~ e ~ i ! i ~  license a ~ ~ ~ i c a t i o n  for the Project, alone or in coiijunc~ioi~ 

with others, as provided in this ac re em en^. Each Project Member agrees to 

ent net revenues 

(after the ~ a y ~ e n ~  of operating expenses) only, its percentage partici~ation share 

of the costs authorized bv Project embers in accordance with this Agreement in 

~ ( ~ ~ e c ~ i o n  with the Project rim to the issuance of a license by the FERC to 

NCPA or NCPR and Fremoiit, or the fkst  issuance of Project bonds. Each Project 

~~~~n~~~ further agrees that it will fix the rates and charges for services provided 

by i t s  electric ~ e ~ a r ~ e n t  so that it will at all times have suff~c~ent money i n  i t s  

electric ~ e ~ ~ ~ t ~ e i ~ t  revenue funds to meet this obligation. The percentage 

~ a ~ t ~ c ~ ~ a t i o ~  of each Project 

ay or advance to NCPA, from its electric depar 

ember i s  initially establis~ed as follows: 

Alameda 

Biggs 

Gridley 

Lodi 

L,ompoc 

Palo Alto 

~ ~ ~ i ~ ~ s - § ~ e r r a  R.E.C. 

~ e ~ ~ ~ i ~ ~  

~ ~ s ~ ~ ~ i ~ I e  

Santa Clara 

Truckee ~ o ~ e r  Public Utility ~ i s ~ i c t  

Ukiah 

5.3218 

0.2570 

0.5229 

1.191.5 

7.5738 

1 .9351 

14.2520 

1.8306 

0.6889 

12.8804 

16.0598 

33.5810 

2.0216 

100.0000% 
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'The ~ercei~tage partic~pat~on share of each Project  ember shall be 

revised p r o ? o ~ ~ i o ~ a ~ e l ~  if less than all NCPA meinber§ become Project  emh her§ 

on the effective date hereof, and th~rea~ter  if and when any Project Meruber 

w ~ ~ ~ ~ ~ ~ a w s  irr whole or in part. Any Project Member wholly w i t h ~ r a ~ ~ i ~ i ~  shall 

t ~ ~ e ~ e ~ p o n  cease to be a Project M ~ ~ b e r  for all purposes except for purposes of 

Sections 4 and 7(cj. 

enditure of the ~ 5 0 ~ 0 0 ~  heretofore  appropriate^ for ~icensin~ 

activities in the Annual Budget for Fiscal Year 2~0~-2004,  "CPA shall deinand 

from each Project ember i t s  share of its agreed to fina~ic~al c o ~ m i ~ e n t  on a 

c ~ ~ ~ ~ ~ . ~ r e n t  basis. Any part of such deinand by NCPA which remains unpaid for 

sixty days after i t s  billing date shall bear interest from such sixtieth day at the 

prime rate of the Bank of A ~ e r i c a  then in effect computed on a daily basis plus 

two percent until paid. Interest so earned shall not change any Project Member's 

~ a r ~ i c ~ ~ ~ ~ t i ~ ~ ~  percenta~e, and shall becom.e a part of the working capital account 

defined below*. 

The funds advanced a ~ ~ o r ~ ~ i ~ i ~  to this Section 1 shall be used to establish a 

ing capital account when appro~ed by the Project ~ e ~ b e r s ,  and in an 

amount and subject to any limitati~ns approved by the Project ~ e m b e r s .  

othing in this Section 1 shall be construed to prohibit a Project  ember 

ents €rom u~~encumbere~  funds otherwise from ~ a t i s ~ ~ i n g  its financial co 

on ~ ~ ~ o s i ~  at NCPA. 

. In cons~~eration of the 

~ ~ y ~ ~ ~ ~ ~ s  provided for in Section 1 hereof, each Project Member who has not 

4 
EXECUTION COUNTERPART 



wI1011y w i t ~ ~ d r a w n ~  or who i s  not then in default, shall have an exclusive option 

t o  enter into a Third Phase ~ ~ g r e e ~ e n t  for all or a part of its participa~~on 

percentage of all power made avai~able to NCPA from the Project. 

(b) increase in P~rchases. A Project Member can, at the time of 

entering into the Third Phase ~ ~ r e e m e n t ,  purchase more than its partic~pat~on 

p e ~ c e ~ ~ a ~ e  of Project power if additional power is available by reason of the non- 

~ a r ~ i c ~ ~ a ~ o n  in the Third Phase Agreement by one OK more Project Members. 

ower shail! be reallocated among those who do partic~pate in the 

same ~ r o ~ ~ r ~ i o n  as their shares bear to the total shares of those who do 

ate. If Project ~ e ~ b e r s  so entitled do not wish to contract for all the 

excess power, such r ~ ~ a i ~ n g  excess shall be disposed of as agreed to by the 

Project Meinbers. 

(c) Exercise 

embers shall es~abl~sh the terms and provisions of an agreement to 

purchase power of the Project prior to the expira~ion of this A~reemen~,  to be 

known as the Third Phase Agreement. They sha!l also estab!ish the date by 

which the ‘Third Phase ~ g r e e m ~ n t  must be executed by Project Members and 

delivered to NCPA if they are to participate in the purchase of power from the 

Project. Failure to execute the Third Phase ~ ~ e e m e n ~  for any of its total 

~ ~ ~ r t i ~ ~ ~ ~ ~ ~ [ ) ~  share and to deliver it to NCI’A by that date or 30 days after Project 

er receipt, w h ~ c ~ e v e r  i s  later, will be an irrevocable decision on the part of 

that Project ~ ~ ~ ~ e r  not to purchase any such power or otherwise participate in 

the Project. ~ x e ~ u t i ~ ) i ~  and delivery of the Third Phase ~greeinent for less than its 

orlgiriai total ~ ~ a r ~ i ~ i p a t i o n  ~ercentage, and delivery of that Project Member 

executed ~ ~ r e e ~ ~ n ~  to NCPA by the date established or 30 days after Project 

Member’s receipt, whichever is later, will likewise be an irrevocable decision on 

the part of that Project ~ e ~ ~ e r  not to purchase any such power in excess of the 
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share set forth in its delivered agree~ent .  S u p p l e ~ e ~ i t a ~  a~reements or other 

agree~ents  .will be en~ered into for the excess or surplus power. The procedure 

for ~rocessing ~upplen~enta~  a eements shall be co~isistei~t with those 

prescribed ~ m ~ ~ e ~ i a t e ~ y  above in this subsection (c) for making purchases of 

power; Failure to return an executed agreement for any additio~ial power within 

the ~ r ~ s c r ~ ~ e ~  period is an irrevocable decision not to purchase such additional 

power. The Project Member making anj7 herein defined irrevocable decision not 

to purchase all of its original share of power shall be foreclosed from receiving, 

and shall be reiieved of further burdens related to, power which it has declined 

to purchase or further ex ense relative to the future deve lop~e~ i t  of the Project. 

Section 3. ~ e ~ b ~ ~  Direction and Re-. NCPA shall cornply with all 

lawful directions of the Project ~ e ~ b e ~ s  with respect to this Agreement, while 

not stayed or i~ul[if~ed, to the fullest extent authorized by law. Actions of Project 

~ ~ e n ~ b e r s ,  inclu ing giving above directions to NCPA, will be taken omily at 

meetings of a ~ t h ~ ) K ~ ~ e ~  r e ~ r ~ ~ e n t a t i v e ~  of Project Members duly called and held 

purs~ant  to the Ralph M. rown Act. O r d i n ~ r i ~ y ~  voting by re~resentat~ves of 

embers wil! be on a one ~ember/one vote basis, with a majority vote 

required for action; however, upon request of a Project Member represe~itative, 

the voting on an issue will be by percentage participa~on with a 65% or more 

favorabie vote ~ecessar? to carry the action. 

Any decision related to the Project taken by the favorable vote of 

r e ~ ~ r e ~ ~ I ~ t a t ~ o n  of Project   embers holding less than 65% of p e ~ c e n ~ a ~ e  

~ a ~ ~ . ~ c i ~ a t i o n  can be r e v ~ e ~ ~ ~ d  arid revised if a Project Member holding any 

ation percentage gives Notice of Intention to seek such review and 

revision to each other Project ~ ~ ~ ~ e r  within 48 hours after receiving written 

notice of such action. X I  such Notice of Intentio~ is so given, any action taken 

specified in the Notice of Intentioii shall be nullified, unless the NCPA 



ssioners of Project  embers l-iolding at least 65% of the total partici~at~on 

~ ~ r c e n t a ~ e  then in effect vote in favor thereof at a re lar or specially called 

meeting of Project embers. If the Notice of intention concerned a failure to act, 

such action shall n e v ~ ~ ~ ~ e l e s s  be taken i f  NCPA ~ o ~ s s i o n e r s  of Project 

Members holding at least 65% of the total Participation Perc~ntage vote in favor 

t h e o f  at a regular or specially called meeting of Project Members. 

Section 4. ~ o ~ d ~ ~ i o n a l  - to Members. All payments and 

vances made heretofore, and those hereafter made pursuant to Section 1, 

excluding interest paid on d e l i i ~ ~ u e n ~  payments, shall be repaid to each of the 

Project Members maki.ng such payments and advances pursuant to this 

~ ~ ~ ~ ~ ~ i ~ e n t  out itf the proceeds of the first issuance of the Project bonds or as and 

when there are sufficient funds available from the partial sale of bonds. Such 

r~ imbnrse~~ents  shall be made within 60 days following the sale of any Project 

bonds. If NCPA i s  not successful in ~ina~-tcing the Project, there shall be 110 

r ~ ~ ~ ~ ~ ~ r ~ e i ~ e I ~ t  except out of unused Project funds along with all other receipts 

to which NC.PA is entitled in co~i~ection with the Project. 

Section 5. p3.k. 'T i s  A ~ r e e ~ e n t  shall take effect on April 24, 2003, or 

whenever executed by NCPA members holding 85% of the initial percentage 

~ a r ~ ~ c ~ ~ ~ ~ i ~ n ~  ~ h ~ c l ~ e v e r  i s  later, and it shall not take effect at all if not in effect 

b y  Jurie30, 2003. This A g ~ e e ~ e n t  shall be superseded by the Third Pl-tase 

~ ~ r ~ ~ ~ ~ e ~ ~  into which Project embers shall enter any time prior to the issuance 

of the Project ~ ~ o ~ ~ s ,  ~ ~ r s u a n t  to Section 2, except that Section 4 shall remain in 

effect. Changes in this ~ ~ o v ~ ~ ~ Q ~ ~ ,  except as to Section 4, shall be in accordance 

with Section 3 hereof. 

Section 6. ~inaAcia1 ~ o ~ ~ ~ e ~ t s .  Each Project Member agrees to a total 

 cia^ ~ ( ~ ~ ~ ~ ~ ~ e ~ ~  for i ts  r e ~ p e c ~ ~ v e  percentage par~icipatio~-t of a total sum, 
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i n c ~ ~ ~ d i ~ r ~  payments and advances heretofore made, up to $2 mil1.ion in costs 

allocable to NCPA as autlrori~ed and appro~ed by Project 

From tinre to time as needs arise, representati~~es of Project Members may, 

le vote as provided in Section 3, aut~orize an increased financial 

c ~ ) ~ ~ ~ ~ ~ e ~ ~ t  above $2 million which can be shown to support the completion of 

the Project, but only after 30 days’ ~ i t ~ e n  notice of such propose 

been given to ail Project ~ e ~ b e ~ s .  

Section 7. 

(a) Notwit ~ a n d ~ n ~  any other provision of this agree men^, if 

NCPA shall require funds to carry out the terms of this A ~ ~ e e m e n t  prior to the 

receipt of a d ~ ~ ~ a ~ ~  funds h i T I  the Project ~ e ~ b e r s ~  it may assign its right to 

receive any ~ ~ y m e n t s  under this A ~ r e e ~ e n t  to a bank 01 other financial 

~ ~ s ~ ~ t ~ ~ i o n  to secure a ~ o r r o ~ i n ~  by NCPA or in exchange for an amount of 

money equai to the then present value of those payments, as deterxni~~ed by 

NCPA. Project ~ e ~ b e r s  hereby consent to such a s s i ~ n ~ e n t ,  and upon 

~ l o ~ ~ ~ ~ ~ a t ~ o n  in writing by NCPA, each such Project Member will make each such 

assigned payment directly to the a s s ~ g ~ ~ e e .  The assignee shall not be liable to 

Project ~ e ~ ~ ~ e ~ ~  for the a ~ o u n t s  so a s s i ~ ~ e d ,  and NCPA shall use the proceeds 

of such ~ o r r o ~ ~ i n ~  or a s s i g n ~ e ~ t  for the purposes provided into this A ~ r e e ~ e n t .  

If an a s s ~ ~ ~ e n t  is made under this section, then upon the failure of airy 

Project Meinber to make any p a y ~ e n t  so assi~ned, the percentage participant 

share of each ~ o ~ ~ ~ ~ e f a u ~ t i n ~  I’roject ember shall be a u t o ~ a t ~ c a l ~ ~ ~  increased for 

the term of the a $ s ~ g ~ r ~ ~ ~ ~ ~  pro rata with that of the other n ~ ~ - d e f ~ u l t i n g  Project 

~ ~ ~ ~ ~ ~ ~ e r s ,  and the defaul~ing Project Member’s share shall (but only for purposes 

uting t i le respective ~?ercentage p a ~ ~ c ~ p a t i o n  shares of the non- 

~~~~~~~~~~~~ Project ~ e ~ b e r s )  be reduced c~)rrespondingiy; provided that the sum 



of such increase for any ~ o n - ~ e f a ~ ~ l ~ ~ ~ ~  Project Member shall not exceed without 

written consent of the ~ o n - ~ e ~ a u l ~ i ~ g  Project Members an accumulated 

~~~x~~~~ of 25% of the n o n ~ d e ~ a u l ~ ~ i i g  Project ember's original percentage 

If the Project ~ e ~ ~ b e r  shall fail or refuse to pay aiiy ainounts due to 

NCPA, the fact that other Project embers shall increase their obiigations to 

make such ~ a y ~ e n t s  shall not relieve the defaulting Project Member of its 

liability Tor such ~ a y ~ e n ~ ~  and any Project Member increasing such o b l ~ g a ~ ~ o n  

shall have a right of recovery from the defaulting Project Member to the extent of 

such ~ e § ~ ~ e ~ t i v e  increase. 

CPA may t ~ r ~ i n a t e  the provisions of this Agreem~nt 

insofar a s  they entitle the ~ e ~ a u i t i n ~  Project 'Member to its percenta~e 

(h) For the purposes of such a s s i g ~ e n t ,  NCPA may fix and 

schedule the total amount payable by each Project Member into any n u ~ b e r  af 

s ~ ~ ~ - a ~ ~ ~ a ~  ~ a y ~ n ~ n t ~ ~  not less than four nor to exceed ten, and the dates on 

~7lnicl-1 such payments will be made, and each Project  emb be^ agrees to abide by 

such ~ ~ h e ~ u l e .  NCPA shall provide a reasonable o~por tu i i i t~  for any Project 

Member to prepay i t s  total obliga~~un. 

(c) After such an a s s ~ ~ ~ e n ~  i s  made, no Project Member may 

avoid the ~ ~ b l i ~ a t ~ o n  so assigned by wit~drawal pursuant to Section 7 hereof or 

otherwise. 

Section 8. Wi~hdra . If at aiiy time 

~ ~ l ~ o ~ i n ~  the ex~cution of this ~ ~ ~ e m e n t ,  there is an increase in the financial 

~ ~ ~ ~ ~ i ~ ~ e ~ i t  beyond that c o ~ t e ~ p l a ~ e d  in Section 6, Project  embers inay 
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partialiy w ~ ~ d r a ~ " ,  i.e., from partici~~ation in the increase, or may withdraw 

wholly from the Project. Any w i ~ h ~ r a w a l  shall be subject to honor~ng any 

c o ~ ~ ~ i ~ e n t s  made by them or on their behalf pursuant to authori~a~ion of this 

~ ~ ~ e e ~ e ~ i t .  To withdraw, such Project  embers shall give NCPA written notice 

of such wi~l~d.rawa1, in part or in whole, within thirty (30) days of the receipt of 

e notice by them of the increase. 

~ ~ r a ~ ~ o n .  A Project Member i s  partic~pa~ing 

for purposes ol Section 3 percentage voting until it completely withdraws, but a 

partial w i t ~ ~ r a w a ~  will result in a reduction in i t s  percentage par~icipation share 

to the ratio of its payments after such ~ ~ i ~ h d r a w a l  to the total amount of 

~ a ~ ~ ~ e n ~ s  by all Project ~ ~ e ~ b e r s  after such withdrawal, When the Third Phase 

Agreement i s  executed, or revised, revised part~cipation percentages for voting 

shall be e s ~ a b I ~ s ~ e ~  by dividing the amount of power agreed to be purchased by 

ember bv the total amoun~ of power to be purchased by all Project 

embers except that the 65% of percentage par~icipation specified in Sections 3 

arid 9 shall be reduce by the amount that the percen~age par~icipa~ion of any 

Project Member shall exceed 35%, but such 65% shall not be reduced below 50%. 

mum Defined. The presence of either a majority of the 

embers then having a combined part~cipatioi~ Project ~ e n ~ ~ e r s ,  or of Project 

percentage of at least 6504, shall c ~ i ~ ~ ~ i t u t e  a quorum for the purpose of action. 

EOF, each Project ember has executed this 

pproval of its ~ o v e r n i n ~  body, and NCPA has authorized 

this  en^ in accordance with the authori~ation of its ~ o ~ n i s s i o ~ ~ .  
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