COuUNCIL COMMUNICATION .
TO:  THE OTY COUNCIL COUNCIL MEETNG DATE
FROM:  THE CTY MANAGERS OFFICE March 2, 1988

SUBECT :
APPROVE AGREEMENT FOR REDESIGN OF C-BASIN, AND DISCUSS ADDITIONAL PROPERTY ACQUISITION AT
THAT SITE.

PREPARED BY City Attorney

RECOMMENDED ACTION : The City go forward with the property acquisition of
the 12 acres from the Kettelman family, and ccntinue
negotiations with Daryl Geweke regarding the City's

concerns as it relates to the Agreement for the redesign of the "C" Basin.

BACKGROUND INFORMATION: It is my understacding that the City Council had
concerns regarding the attached C-Basin Agreement
when 1t wes discussed at the City Council meeting of

February 17, 1988. This concern was specifically regarding the increased cost

of land acquisition and the increased cost of construction. | understand that
the Council was requesting that Mr Geweke agree to pay any of these increased
costs.

In speaking with Mr. Geweke's representative, attorney Gerry Sperry, he has
asked for an opportunity to address the Council on those issues. Mr. Sperry
and | have talked over a period of time regarding those exact concerns, and
Mr. Sperry suggested that his client was uncomfortable with agreeing to pay
additional costs at this time, but that if at the time the Council decides to
go through with the redesign, if his client refuses at that time to pay for
the additional costs, then this Council would be under no obligation to
construct the redesign. Mr. Sperry wiil be in attendance at the March 2, 1988
Council meeting to discuss this matter with Council-

Further, it is ny understanding that Council was concerned about the agreement
with the Kettelmans to purchase the property from the Kettelmans. To date, we
actually have no written agreement, but an offer to purchase the property at
the present $26,500 per acre. What this Council must be aware of is that in
the Agreement of Purchase and Sale and Escrow Instructions between the
Kettelrnans and Mr. Geweke, Mr. Geweke is tc buy the acreage which is left over
after the City of Lodi purchases 10 (or 12) acres from Parcel #30.

On February 24, 1988, Glen Robison, Assistant City Engineer, received a letter
(copy attached) from Robert Elliott, attorney for the Kettelmans, which letter
put the City on notice that it had 30 days to either purchase the 10 (or 12)
acres; otherwise the Kettelmans will withdraw their offer to sell the property

to the City.
Respegt¥ully itted,
/ p
“RofALD M. STEIIN
City Attorney
RMS:vc

CBASIN/TXTA.O0LV




LAW OFFICES

RiINN & ELLIOTT

ROBERT %, ELLIOTT 228 WEST PINE STREET OF COUNSEL

Lcoi, CALIFORNIA §324QC
(202} 369-2781

February 24, 1988

G E Robison

Assistant City Engineer
City of Lodi

City Hall

Lodi CA 95240

Re: Estate of GERTRUDE M KETTELMAN, Deceased
Froperty Acquisition €or Cc-1 Basin

Dear Mr Robison:

I would refer you to your letter of September 2, 1987
addressed to the undersigned concerningdiscussions had earlier
with certain city officials regarding the acquisition of land
to add to the existing park/basin at Beckman Road and Vine
Street. Your said letter confirmed that the city was offering
to purchase ten acres (Option &) for $262,500 or twelve acres
(Option B) for $315,000. At that time 1 indicated that the
Executors of the Estate of Gertrude M Kettelman and Orrin D
Kettelman, in whom this property was vested were agreeable to
selling to the city either parcel at $26,260 per acre.

Since that time my clients have been waiting with some
degree of patience for the city and Daryl Geweke to negotiate
a possible change in area and design, Mr Geweke having certain
rights of purchase in the property from my clients contingent
upon a satisfactory redesign of the proposed park/basin.

Subsequently, and by letter of October 16, 1987, you put
my clients on notice that the city had set a hearing Tfor

November 4, 1987, thatthe Council of thecity intended to adopt
a Resolution of Necessity regarding Eminent Domain, for
acquisition of property owned by ny clients based on a
description of Option A. Nearly four months have elapsed since
the hearing of November 4, at which hearing the Resolution of
Necessity was not adopted, without any further word from the
citytomyclients. This delay iscausingmy clients substantial
harm which is increasing with passing time. 1 wish to advise
you thatunless thecity acts to adopt a Resolution of Necessity
regarding Eminent Domain for either Option A, Option B, Or an
alternate i0-acre option mutually agreeable to the city and
to Daryl Geweke, within thirty (30) days from today®s date
(and proceeds promptly thereafter to complete and pay for such

ROBERY 1. RINN




G E Robison

Assistant City Engineer
City of Lodi

February 24, 1988

Page Two

acquisition), my clients will withdraw their offer to sell the
property to the city for the terms and price above mentioned.
VW have reason to believe that the value of the property has
been increasing and we wou:id intend thereafter to obtain a new
appraisal. We also would be free to proceed with the consummation
of the sale to Daryl Geweke of the entire property. In tho
event Mr Geweke no longer desires to proceed then my clients
- would feel free to negotiate with other parties who have
contacted my clients evidencirg an interest to acquire th=
property in question.

Since the property has been under threat of condemnation
for many months now, my clients have been deprived of their
opportunity to maximize the economic potential of the property.
Accordingly and in order to minimize my client's damages, if
the city does not desire to proceed as indicated above, a
written notice from you of the city's refusal to condemn any
portion of the property will be imperative in order toterminate
this temporary taking and the damages arising therefrom. I
would refer your city attorney to the doctrine established in
somewhat recent United State Supreme Cowurt cases on the subject
of the liability of public agencies in connection with a
temporary taking of property from private citizens for
unreasonable periods of time.

For your information, and assuming that you do wish to
proceed in a timely manner to acquire a portion of my client's
property, 1 wish to advise you that the Estate of Gertrude M
Kettelman, Deceased was distributed by order of the Superior
Court of this County on February 3, 1988 and an undivided one-
half interest in the property in question has been distributed
to a Trustee, namely Theron R Kettelman, whom I also represent.

Yours very truly,
RINN &.ELLIOTT

By L/%ééét//%;/

Robert K Elliott —

RKE/ae

cc: Ronald M Stein, City Attorney
Theron R Kettelman
Gerald A Sperry

s o o8 S RS 5 e




ey

e

-
AGREEMENT
FGR THE REDESIGN OF C-BASIH
THIS AGREEMENT, made and entered into this day of

, 19 , by and Dbetween Daryl Geweke, hereinafter
called Developer, and the CITY OF LGDI, a municipal corporation of the

State of California, hereinafter called City.
WITNESSETH:

1. On October 15, 1986, the Lodi City Council approved the master
plan for the ultimate development of "C" Basin at the southeast corner
of Vine Street and Beckman Road. Subsequent thereto, the City entered
into negotiations with Orrin D. Kettelman and Estate of Gertrude
M. Kettelrnan, hereinafter called Seller, for the purchase of certain
real property, being a portion of Parcel 30, to be used for addition to
C-Basin. A copy of the legai description of the proposed acquisition of
a portion of said Parcel 30 of said Kettelman property is attached

hereto as Exhibit A and incorporated herein by reference.

2. On or about June 22, 1987, Daryl! Geweke entered into a purchase
agreement with Orrin D. Kettelman and the Estate of Gertrude M.
Kettelman, copy attached hereto as Exhibit B and incorporated herein
by reference, for the purchase of three adjacent parcels of real

property, Parcels #28, #29 and #30 lying to the north of Kettleman
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Lane, ea-t of Highway 99 and adjacent to Lodi City limits, which
contract of sale recites on Page 1, paragraph 3 that "the City of Lodi

Is Contemplating condemning approximately 10 acres of said Parcel #30".

3. One of the conditions set forth in said June 22, 1987 agreement
between Seller and Developer cited on Pages ! and 2, paragraphs 1.1 and
1.2 was that the Developer was willing to purchase and Seller willing
to sell all of said parcels, including the remaining portion of Parcel
f30 which would remain if the City's condemnation took place,
contingent upon the City's agreeing to a reconfiguration of the *C*

Basin, and Paragraph 1.1 reads to wit:

“1.1 Buyer agrees to purchase and Seller agrees to sell
all of said parcels including such portion of Parcel #30
which remains either after the condemnation by the City of
todi or the City of Lodi's failure to condemn such real
property within 2 years of the date of this agreement
providing and on condition that the remainder of Parcel
#30 is of rectangular shape and has a minimum curb
frontage of 625 feet and a minimum depth of 600 feet."
4. At an adjourned regular City Council meeting held November
11, 1987, Gerald A. Sperry, attorney representative of Daryl
Geweke, signatory herein, appeared before the Lodi City Council
and asked the Council whether they would agree to change the
configuration of the "C" Basin in order to permit Mt Geweke to
have a 600 foot property depth measured from Beckman Road. The
City Council at that time and place approved the retaining, at
Mr. Geweke's cost, of Consultant Richard A. Bigier to redesign
the "¢" Basin, in order to determine whether it would be

possible to accommodate the above referred to desire of Mr.
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Geweke, while at the same time, to continue to have the
structures and facilities that were originally designed, to be
constructed in the "C" Basin pursuant to the adopted
Masterplan. A copy of the minutes of said November 11, 1987
meeting IS attached hereto as Exhibit "C" and incorporated

herein by reference.

5. Mr. Richard A. Bigler has submitted to City a proposal for
the redesign of C-Basin which includes a schedule of fees. A
copy of said proposal is attached hereto, marked Exhibit "D" and

incorporated herein by reference.

NOW, THEREFORE, IN CONSDERATION of these premises, the

parties hereto agree as folilows:

1. Developer shall reimburse City on a time and material
basis for the costs of the redesign by Richard A. Bigler, of "C"

Basin, consistent with the fees set forth in Exhibit "D" .

2. Developer shall pay for all staff time that is
necessary in the redesign of “C" Basin, including but not
limited to staff time in working with Richard A Bigler and
Daryl Geweke, as well as any additional staff time in preparing

for and attending additional pub7ic meetings.

3. Developer shall pay for the City's acquisition agent's

time for additional work with the Kettelmans, the Kettelman's




attorney and/or new property owners if a new property owner
should become involved during the redesigning phase of the *¢*

Basin.

4. Developer shall reimburse City for additional title
reports and property appraisals as reasonably necessary in the

redesign of "C" Basin.

5. Developer and City both agree that the City Council is
under no legal obligation to actually accept and/or develop

and/or construct a redesign of the "C" Basin.

6. Developer shall, within ten (10) days of the execution
of this agreement, deposit with City the sum of SEVEN THOUSAND
{$7,000.00) DOLLARS. If Developer fails to deposit said sum,
City shall be under no obligation to proceed with the redesign

of C-Basin.

7. City shall provide a monthly accounting of all costs
associated with the redesign of "C" Basin. Developer shall,
within ten (10) days, approve said accounting which shall then
become a charge upon and shall be deducted from the $7,000.00
deposit. In the event said costs exceed the amount of deposit,
Developer shall, upon written notification from -City, deposit
such additional sums, not to exceed FIVE THOUSAND ($5,000.00)
DOLLARS as mey be reasonably necessary to complete the redesign

of "C" Basin, including all costs included under this




agreement. In the event said costs exceeds the additional
$5,000.00, Developer shall, upon written notification from City,
deposit such additional sums, not to exceed $5,000.00 as ney be
reasonably necessary to complete the redesign of "C” Basin.

8. This agreement shall be binding upon the heirs,
devisees, legattees, executors and administrators and assigns of

the parties hereto.

9. Ay and a7l amendments to this agreement must be in

writing .

IN WITNESS WHEREQGF, the parties hereto have set their

hands and entered into this Agreement the day and year

hereinabove first written.

CITY OF LODI, a municipal
corporation

cary DEVELOPER

THOMAS A. PETERS%———- DARYL GEWEKE

City Manager Lﬂ?
l'ldlld‘y i

ATTEST:

ALICE M. REIMCHE
City Clerk Approved as to Form:

RONALD M. STEIN
City Attorney
AGRGEWEK/TXTA.01V
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EXHIBIT A
LEGAL DESCRIPTICN
PROPERTY LOCATED SOUTH OF VINE STREET
AMD EAST OF BECKMAN ROAD HITHIN SAN JOAQUIN COUNT

Being a portien of the south one-half of the north cne-half of the
southwest one-quarter of Section 7, Toewnship 3 North, Range 7 East,
Mount Diablo Ease and Meridian, described as follows:

Commencing at the center of Section 7, Township 3 North,

Range 7 East, Mount Diablo Base and Meridian, thence South

1-04' East, 668.4 feet along the east line of the southwest
one-quarter section to the northeast corner of that

Kettleman parcel shown in Volume 6, Page 284, Record of

Surveys, San Joaguin County Records, and the True Poirt of
Beginning, thence North 87-41" blest, 1038.0 feet along the

north line of the south one-half of the north one-half of

said southwest one-quarter section, thence South 1-04'

East, 420.0 feet, parallel with said east line, thence

South 87-41' East, 1638.0 feet, paraliel with said north

line of said south one-half to said east line, thence North.. ...
1-04* Yest, 420.0 feet, along said east line to the True o
Point of Beginning.

RESEMDO3/TXTA.O1V
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Council Members - Hinchman, Pinkerton,
Reig¢, Snider and Olscn (Mayer)

Absent: Courcii Members - {igne
AYso Present: City H2nager Peterscn, Public Werks
Director Ronsko, City Attorney Stein, and City Clerk Reimche

City Manacer Peterscn reminded the Ccuncil that the matter

hafore the Ceouncil for discussicn was the review of

. The following letter which, had bezen received
e Liyw Cffices of Fresman ang 2rcwn who regresent Nr.
Cewpve srese ‘or Council review:

“Re: Park Zasin "C”
Acouisiticn of Precperty
10 Acre Parcel

Dear Mayor and Council Members:

This office represents Mr. Daryle Geweke who IS the
purchaser, pursuant to a land seles conrrac;. of three
adjecent parcels of real property, Parcels #23, =29 ena 230
lying to the north of Xettleman Lzne, e2st of Highway ¢9
and adjacent to Lodi City 1limits beleonging to Orrind D.
Kettleman. Said contract of sale recitas that "the city of
Lodi is contemplating condemning approximately 10 acres of
said parcel #30".

WYe have reviewed the Master Plan of Park Base “C" adopted
by the City Council on October 15, 1986, and discussed the
proposed acquisition of the portico of parcel £30
specifically, timing, configuration. use and damages.

Mr. Geweke has instructod US to attempt to minimize the
adverse mpacts :he presently proposed acquisition would
have on Parcel 430 while attempting to equitably
accommodate the needs of the City of Lodi.

V¢ subsequently contacted Mr. Rorald Stein, City Atterney,
and inquired as to how soon the city needed the property,
what methods were available to mitigate WNr, Geweke's
damages and how could we work with the City of Lodi in the
equitable resolution of these problems.

Mr. Stein advised that the City's department Of pybiic
Works wanted to proceed immediately with the accuisition of
the property and the construction of :he project; that as
the plan had been adopted by the City Council, it ¢cgulg
only be moditied by the City Council; that we wgould
therefore have to direct our concerns and proposals for
mitigation to the City Council.

Will you plesse schedule this matter for discussion by the
City Council as soon as mutually convenient. As resolution
of these problems need to be explored through open
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5) Ccnsultant Richerd Biegler is
S a3l f

C} The Lity and Nr. Geweke will review and epcro
Biegler's preposal. Mr, Biegler will be reta

i
and €0

he Ci

the
o
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i
City for the redesign and Mr. Geweke is to be
onsible for all the invoived costs.

£) ¥r. Biegler is to work on a time and material basis,
not to exceed the amount of the proposal.

£} City staff time involved in the redesign will bte
monytored and eccounted for., Mr. Geweke is to
reimburse the City for these costs.

The motign carried by the foilowing vote:

Aves: Council Members - Pinkerton, Reid, Snider,

and Olscr {Mayor)

Hoes: Council Members --Hinchman

Absent: Council Members -~ Hene

Council Member Hinchman indicated that he 1is concerned

about a3 park facility being located behind a commercial

faciiity

interest

and that he feels it 1is in the City's best
to work with the original plan.

City Attorney Stein gave a status report on negotiztions
with the Kettleman family regarding property acquisiticn in

the subject area. .

There heing no further business to come beveore the Council,

Maycr Olson adjourned the meeting at approximately 8:20
p.o.

ATTEST:

Alice M. Reimche
City Clerk
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AGREEMENT OF PURCHASE AND SALE

AND ESCROW INSTRUCTIORS

N . (\/\/ . =
, mzde this day of June, 1987, by and

between ORRIN D. KETILIMAN and ESTATE OF GERTRUDE M

. KITTLIMAN,

Decsased, incdividually and as Trustees, hereinafter ca

[

led

HSBLLCru, and DARYL GEIWEXEI or his nominees, hereinaf

ter called

WITHNESSETH:

WHTREAS, Ssller is the owner of four parcels of real
property, together with improvements thereon{ located in the Lod
aréa, San Joaguin County, California, deéignated as "Parcels #26
(16.77 acres), £28 (1.52 acres), #29 (18.81 acres) and £30 (20.0

acres) in County Assessor’s Map Book, Page 049-07 and more

particularly described in Exhibit "A" attached hereto and rmade a

WHEREAS, the City of Lodi is contemplating condemning
approximately 1o acres of said Parcel #30.

WHEREAS, Buyer IS desirous of purchasing all of parce1l z25
$28, #29 and the entire Parcel {30 or such portion of parcel #30
remaining, depexding on its size and location, after the city of
Lodi condemns same, and seller is desirous of selling ail such
real property to Buyer.

NOW. THEREFORE, in consideration of the mutual promises
hereinafter contained, it is agreed by and between the parties
hereto as follows:

1. City of Lodi’'s Condemnation. At the present time the

City or podi is contemplating condemning by eminent domain
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" approximately tem (. ) acres of said Parcel #30. dJuyer agrees to
purchase and Seller agrees to seil all of said parcels including
Eani " : :
rne westerly ten (10) acre portion of Parcel #30 which will
cemain after the taking by the City of Lodi providing and on

3 3 PR 3 A .
condition that the zemalning portion of Parcel #30 is of the

F

minimum size and shzpe 2s D*oV‘ded hereafter in paragraph 1.1.
< 1.1 Buyer agress to purchase and Seller agrees to

sell alil of szid parcels spcluding such portion of Parcel

- ' $30 which remains either after the condemnation by the City
of Lodi or the City of Lodi's failure to_condemn such real
property within 2 years of the date of this agreement
providing and on condition that the remainder of Parcel 730

; is of rectangular shape and has @ minimum curb frontage of.

625 feet ancd 2 minimum depth of 600 feet. _

1.2 Tt is understood and agreed that the commencement

-;date=°f@thisyagreementvdepeﬂds entirely upon wvhen the Cilty

of Lodi completes or withdraws jts condemnation of a portion

PNEERL U ot

of Parcel $30. Until such time, it cannot be determined the
extent of the §roperty peing purchased herein by Buyer or
whether the condition set forth above in this paragraph has
been satisfied.

-

2. The Real Property. The parcels of real property (#26,

i2e, #29 and £30) the subject of this purchase and sale are more
particularly described on Exhibit "A", attached hereto and made |
a part hereof.

3. purchase Price. Buyer agrées to pay to Seller the total . 

sum of TWENTY-SIX THOUSAND TWO HUNDRED SIXTY AND NO/100 DOLLARS 4

($26,260.00) an acre for the purchase price for said parcels of

-2
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property. ™h purchase price shall be p?‘d in installments

5:“000.00 .
3.1 S+=ov=00 cash to be deposited by Buyer in escrow

with rFounder’s Title Co. immediately upon the execution oF

this Agreement,

3.2 The cash sum equal to ten (1i0%) percent of the
purchase price through and prior to close of escrow.

3.3 The sash sum equal to ten (10%) percent of the
purchase price, plus interest, six (¢6) months after close of

escrow.

3.4 The remaining balance of the purchase price shall
be evidenced by a secured romissory Note, in the form
attached hereto az Exhibit "g". The Promissory Note shall
bear interest at the rate of Nine and 3/4 (9 3/4%) percent
per annum until the end of 1987 and thereafter the interest
rate shall be one and One-half (1 1/2%) percent over the
prime rate charged by Bank of Ailerica. The interest rate
shall be determined on December 30 of each year for the
following year. Tthe Interest rate shall never exceed Twelve
and Three-Quarters (12 3/4%) percent or be lower than Six
and three-gquarters (6 3/4%) percent. The promissory note
shall be due and payable as follows:

a. The entire unpaid balance of principal shall
be paid in ten (10) equal annual installments

commencing with the first installment payable on

December 30, 1988.

b, Annual interest payments are to commence on

December 39, 1988 and are to continue thereafter

R
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3.57Th. sromissory Note shall be . -ured by a First

Deed of Trust encumbering the subject parcels of real

rty. The First Desd OF Trust shall be substantially 1N

o]
({0

Top

_ _ I'Cll
the form attached and marved as Exhibit  and the terms

with the subject parcels of rezal property and all improvements
thereon, as well as the zoning and physical condition thereof.
Except as otherwise provided herein, Buyer shall, and does agree.
to take all cf the subject parcels of real property as presently

zoned and in their present physical condition at the tine cf the
execution of this Agreement.

5. Escrow. This sale shall be consummated through an
escrow established with Founders Title Company. Escrow shall
open immediately after the execution of this Agreement, and In "no
event. later than 30 days from the date of signing this agreement.
An executed counterpart of this document constitutes the joint

. escrow instructions of Seller and Buyer. Supplemental form
instructions for the benefit of escrow holder In form customarily
supplied by escrow holder shall be executed by Seller and Buyer
~as the escrow hclder shall require. Escrow shall close within.
thirty (30) days from the receipt of the written refusal or the

city of Lodi to condemn any portion of the subject property or

from the recordation of the transfer to the City of Lodi pursuant
to i1ts condemnation.

5.1 As soon as -it has been determined what action the

City of Lodi shall take and the completion thereof, each

—a -




PARaN

pPariy shall f_r--hwith thereaiter exescute .nd deliver to the
SCrow holider its written instructions consistent with %the

terms of this Agreement znd shall provide the escrow holder

3
ation, documents, and instruments as

the escrow holder may-reasonably reguire to enable it to
close the transzction on the clesing date.

5.2 Time IS OF the essence OF this Agreesment and
failure to compiy with this provision shall be a material

breach of this Agreement. If escrow fails to close as
provided above, Buyer or Seller may at any timz thereafter,
give written notice to the escrow holder to cancel the
escrow and, except as nay othervwise be provided herein,
return all money ar2 documents In escrow to their respective
depositors. The escrow holder shall comply with the notice
without further consent from any other party to the esscrow
or from the broker. Cancellation of escrow as provided here
shall be without prejudice to whatever legal rights Buyer
and Seller may have against each other.

5.3 The following expenses shall be shared eguaily
by Seller and Euyer, Seller’s portion to be deducted from
the cash portion of the purchase price, Buyer'’s portion to
be paid by Buyer into escrow uporn notice from the escrow
holder when the escrow is otherwise In a condition to be
closed:

a. The expense of the title company to
provide a CLTA Standard Policy of Title Insurance
insuring the interest of Buyer vested in title and the

first lien position of the First Deed of Trust as

-5 :
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describ. herein;

£xpense of the fee of . 2 escrov holder
to act ac such in this transaction; .
5.4 The following expense shall be those of Seller

zlone to be csducted from the cash portion of the purchase

b. isén Joagquin County documentary stamps
necassary to record the deed;
5.5 Ccity, County and District Taxes for the 1987-
1988 fiscal year shall be prorated as of close of escrow.
5.6 Buyer shall pay costs to record Seller’s Deed,
se 1811 ae anv cales or use tax that mav be assessed éq a
result of this szale.

6. Title Lo Propertv. Except as may otherwise be provided

herein. title to said real Property to be conveyed pursuant to
this Agreement shall be a fee simple interest, free and clear of
all title defects, liens, encumbrances, deeds of trust, and
mortgages except for current general and special taxes which are
then a lien and except for covenants, conditions, restrictions,
and public utility easements of record, if any, provided the same
do not adversely affect the continued use of the property for the
purposes for which It is presently being used, unless reasonably
disapproved by Buyer in vriting within fifteen (15) days of
receipt of g current preliminary title report.

7. TFailure Of zitle. If Seller is unable for any reason to

deliver title as herein provided, Buyer’s remedy shall be limited

—6-




s
T & . to elither (i) te: ‘nate this AGreement of Pt -hase and Sale and
this escrow and having returned to it the deposit set forth in

L]

Paragraph 4, cr such additiconal sum as may be deposited in escrow

—

as required by this Agreement, in which case Buyer and Seller
shall be relezsed “rom further liability or obligation under this

coniract and escrowv instructions, or (ii) without adjustment in

purchase price, ani without having ary right or clazim for damages
thereor, accepting and- taking such title to property as Seller
has and can convey.

6. Vestinc of Title. On close of escrow, title shall vest
in DARYL GEWZXE or his nominee. The precise vesting of title
shall be defianed through escrow.

9. Posssssion of Provertv. Buyer shall be entitled to the

possession of the property on close of escrow, but during the

. period between the execution of this Agreement and the close of .
escrow, Buyer’s agents and independent contractors shall be
entitled to enter upon the property to the extent necessary for
the purpose of planning Buyer’s develbpment of the property.

10. Proration of Taxes, Insurance and Interest. Real

property taxes, interest on any assessments aséumed by Buyer,
rents, and insurance premiums on any hazard insurance assigned

to Buyer shall be prorated as of the close of escrow on the basis
of a thirty (30) day month. Any bond or assessment which is a

lien shall be paid by Seller.

11. Basis of Purchase Price. The purchase price of the

subject real property is based upon a per acre price’ of
$26,260.00. Such purchase price is contingent on Buyer'’s

approval of a survey that determines total acres purchased egual

_'l_
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7% of that sho on the arssessor’s Map. 7 rvey to be at Buyer’s

3 a
expense. Should the 3019393.3£M§ng§ub38Ct real propegty be less
o et sz © A R R R T

than 97% of the designated 3CIes. the purchase price thereof
shall be reduced by $26,260..00 per acre. The purchase price
- . v v ecnaz 220 N0 ner acre 1f the acreans i<
greater than 103% of the designated acres.
';__ et s Coller adrasa o cicn cuech

documents necsssary should Buyer desire to obtain rezoning or a
parcel map. Such shall be at mno cost or expenses to Seller.

13. Notices. All notices and demands shall be given in
vriting either by peréonal service or by registered or certified
mail, postage preéaid, and return receipt regquested. Notices
shall be considered given when mailed. Notices shall be
addressed as appears below for each party provided that if any
party gives notice OF a change of address, notices to the giver

of that notice shall thereafter be given as demanded in that

notice.
: RIN &
To Seller ERTRUDETQ? EE*?EEMXE, deceased
1170 Green Oaks
Lodi, cA 95240
To Buyer DARYL GEWEKE

P.0.Box 1210
Lodi, cA, 95241

14. Broker's commission. Buyer and Seller hereby
acknowledge that there are no broker’s commissions oOr finder'’s
fee payable with regard tO this transaction. Buyer and Seller
each agree to jindemnify and hold the other harmless from and

against all liability, claims, demands, damages or costs of any

kind arising from indemnitor’s conduct with respect to any claim

A R

of a broker's commission-

S R




ADDENDUM TO REAL ESTATE PURCEASE  VTRACT AND RECEIPT poR
DEPOSIT DATEZD JUNE , 1987 BETw. J{ DARYL GEWERE AND TgE
EXECUTORS OF TBE ESTATE OP GERTROUDE M KETTELMAR, DECEASED
AND ORRIN DAVID XETTELMAN, SR POR THE SALE OP 35.58 ACRES
{MOREZ OR LESS) COMPRISING ALL OF PARCELS 26 akp 25 op
COTNTY'S ASSESSOR'S MAP, BOOK 049, PAGE 070

The First Deed of T
purchase price sphall con
words: -z

ust securing payment of the balance of the
ain an EZxhibit in essentially the. following

IS
T

e following amendments are hereby made to thact certain Shore

-
orm Deed of Trust and Assignment of Rents (hereinafter “Daed
I Trust©) dated H

So long as Trustor shall not be defaulr concerning any of
the the covenants or provisions contained in this deed Of toust
or in the promissory note secured hereby, partial reconveyvances
may be had and will be given Irom the lien or charge hereo?f of
any dne or more of the parcels hereinafter described upon pavment
of an amount, to apply on the principal of the note for each of
said parcels so recoaveyed to be determined as follows:

A As concerns the north half of San Joaquin Counzy

hAssessor's Parcel No. 043%-070-2%, containing 9.40 acres

oore or less, the sum of $246,844.

B. As concerans the south half of San Joaquin Courncy
.. Assessor's Parcel No. 049-070-29, containing 9.4) acres
more or less, the sum of $247,106,

C. As concerns the east half of Sanp Joaquin County
Assessor's Parcel No. 0:59-070-26, containing 8.3 :cres
more or less, the sum of $220,059. -

D. As concerns the west half of San Joaguin Cohncy
hassessor's Parcel No. 049-070-26, containing 8.39 acres L 1
more or less, the sum of $335,600. - -

At the time of the reguest for such parcel releases, Trustor
shall also pay any interest accrued on the note secured hereby
to the date of release.

payments for released land shall be credited to payment
or amortization of the promissory note secured by this deed of !
rust.

Any such reconveyance shall not be requested until on or
after Janvary 1, 1988 and the principal payment made on saig
note due December 30, 1987 shall not be credited in determining
the amount of principal paid on the note to entitle Trustor to d i
such partial reconveyances.”

The amount specified above to be paid on account of principal
to entitle the Buyer to partial releases shall not be effected by
the results of the survey to be made gqich survey may under the terns
of this agreement effect the total purchase price.

H
4
g
i
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15. Inter; =station. This Agreement < 111 be construed as a
whole and 1IN accorcance with the Ffair meaning of its anguage,
and shall not be cons:irued FOr or against either party. Captions
are for convenience and shall not be used iIn construing meaning.

16. TInuremsn%. Ihis Agreement and its terms shall Inure zo
the benefit of and be binding upon the parties, their respective
heirs, perscnal representatives, assigns, and other SUCCESSOrS in

interest.

17. =zntire Acreement. This Agreement supersedes any prior

agreement and contains the entire agreement of the parties on the
matters covered. No other agreenent, statement or promise made

by any party to any employes, oifficer or agent of a party to this
Agreement, or any other person, that s not in writing and signed

by all the parties to this Agreement shall be binding upon them,

i8. Waiver of Covenants, Condition Remedv. The wailver by
one party of the performance of any covenant, condition, or
promise shall not invalidate this Agreement, nor shall it be
considered a waiver by him Oof any other covenant, condition, or
promise. The waiver by either or both parties of the time for
performing any other act or an identical act required to be
performed at a later time. The exercise of any remedy provided
in this Agreement shall hot be a waiver of any consistent remedy
provided by law, and the provision in this Agreement for any

,remedy shall not exclude other consistent remedies unless they

are Expressly excluded.

19. The Applicable Law. The validity, interpretation,
effect, legal requirements, and legal consequences of this

Agreement oOr arising out of or in connection with the subject

...9_.




A

>al law of the St tp

rty files any action or

brings any procesdiing againét the other arising out of this
agresm@nt, or is mz2<e2 2 party fo any action or gorocep®ing browght

by the escr v holier, then zs between 3wyer =nd Seller, the

prevailing party shzll be entitled to recover as =p plpment of

its costs of suit, 2n® no &s damageps reasoosble =sttornpss’
h

e Court. The "prevailineg partsy’ small bg
the party who is sntitled to recover its costs of ~uit,
]

A party not entltled to

whether
or not suilt procesds to final judgment.
recover its costs shzll not Qe cownte® in calcwl=ting the amount
of a judgment for purposes of determining whether = party is
entitle® to its costs oz atternpys’ feeps. Venue in Zny swch
acticn would bp the Cownts of S=n Joaquin, State of Califo:nia.‘

1 Qartial Release of Acreage That attzche® hersto

marked Exhibit "D" aod mage = part moreof is = 3l=zn fox the

partial replease cof acrpage from the secwrity of the oped of Trust
upon sgecifipd mayments by Buyex to Spller |

21.1 The Depd of Trust to be given by guyer to Seller
as p*ov1ded herein sha ll contain provisions regarding the‘
partial release of land which are consistent with all of the.
terms and cenditions of this Agreement.

22. Existing Lease. PBuyer assumes Sellpr’s fifty (50%)

percent ionterest in all faxm income and loss wndepx the pxisting

one ypar oxal lease fox the 1987 grape crog. Byser to rpimburse

Sellex for actwal farming expense, if azqy, of Sellpr to Date It




is understood tha: zuyer assumes no other lease without first

giving his written approval.

23. (Ccurt Confirmation. It is understood and agreed that

rhis sale shzil P€ cempletad without the necessity of

the execution of this Agreement, the parties
fikewise execute a Memorandum of Purchase and sale
which nay theresfter be recorded by either party.

25. Geclouical Inspection. Within 30 calendar days after

Seller’s acceztance, Buyer shall have the right at Buyer’s
expense, to sziect a qualified professional to make tests,
surveys, or ocher studies of the subject property. Buyer shall
keep the subject property free and clear of any liens, indemnify
and hold Seller narmless from all liability, claims demands,
damages or costcs, and repair all damages to the property arising

from the tests, surveys, or studies. All claimed defects
concerning the condition of the property that adversely affect
the continued use of the property for the purposes for which it

iIs presently being used shall be in writing, supported by written

reports, if any, and delivered to Seller within 30 calendar days

after Seller’s acceptance. Buyer shall furnish Seller Copies, at

no cost, of all. reports concerning the property obtained by

Buyer. When such reports disclose conditions or information
unsatisfactory to the Euyer, which the Seller is unwilling or
unable to correct, Euyer may cancel this agreement. Seller shall

make the premises available for all inspections. BUYER”S FAILURE
TO NOTIFY

| SHALL CONCLUSIVELY BE CONSIDERED APPROVAL.




26. Underu,ound Storage Tanks. Selle- represents that to
the best of their knowledge, there are no, nor have there ever
been, underground storage tanks of fuel or other pollutants or
hazardous substances on the subject property.

The parties hereto have executed this Agreement of Purchase

and Sale on the day and year First above written.

7

. P : — )
szvyur, fifjfézéééZ»mZAw //7{;§;j225i2xﬁi;/c< Z
ORRIN D. KETTLEMEN PARYE-GEWEKE !

~-Buyer-—

ESTATE OF GERTRUDE M.
KETTLEMEN, Deceased

sxThoncn 0 BTFE e

By (arie DL e O
SELIERS

Consented to:

O
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EXHIBIT D

CONTRACT AGREEMENT

THIS AGREEMENT ENTERED INTO THIS bRy OF _______ » 1986,
BY AND BETWEEN THE CITY O t0ODI, A MUNICIPAL CORPORATION,
HEREINAFTER REFERRED TO AS "CITY" AND RICHARD BIGLER ASSOCIATES,
LANDSCAPE ARCHITECT, HEREINAFTER REFERRED TO AS "CONSULTANT,

HEREBY AGREE AS FOLLOWS:

1. CITY DOES HERESY ENGAGE CONSULTANT TO PERFORM FOR THE CITY

UNDER THE TERMS AND CONDITIONS IN THIS AGREEMENT, SERVICES AS SET

FORTH HEREIN FOR THE DEVELOPMENT OF THE LANDSCAPING PLANS AND
DESIGN OF THE € BASIN PARK SITE. THE FOLLOWING ARE THE BASIC
SERVICES TO BE PROVIDED BY THE CONSULTANT WHEN AUTHORIZED IN

WRITING BY THE CITY.

BASIC SERVICES

TASK 1, DESIGN PHASE:

THE CONSULTANT SHALL COOPERCITE WITH TtIE CITY IN DEVELOPING THIE
SCOPE AND RE-DESIGN OF THE LANDSCAPING AND SITE DEVELOPMENT

WITHIN THE PROJECT AREA. WORK SHALL INCLUDE THE FOLLOWING.

A . DESIGN OF LANDSCAPING AND SITE DEVELOPMENT DRAWN AT A

SUITABLE SCALE FOR PRESENTATION TO PUBLIC GROUPS FOR REVIEW ANS5
AND TO INCLUDE A COLOR RENDERING.

B. ATTEND MEETINGS AT THE CITY WITH STAFF AND INTERESTED PARTIES
DEVELOPMENT OF THE DESIGN.

€. MAKE PRESENTATIONS AND ATTEND MEETINGS IN THE CITY AS
NECESSARY.

D. PREPARE COST ESTIMATES BASED ON MASTERPLAN DESIGN CONCEPT.

SRS A e R
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£. PREPARE GRADING PLAN AT SUITABLE SCALE TO 1’ -g" CONIOUR
INTERVALS.

. REDUCE ALL DRAWINGS TO FIT INTO A 8 1/2 X 11 FORMAT wITH
cosTs, PHASING PROFILE AND OTHER PERTINENT DATA TO TIiE DESIGN

THAT CAN BE PUBLISHED OR useb IN FUNDING PROPOSALS.

r4e c1Ty WILL PROVIDE ENGINEERING FOR PROVIDING OF BaASE MAPS,
LOCATION orF UNDERGROUND UTILITIES, orR STRUCTURE. CITY sHaLL PAY
FOR ANY BORING AND TESTING REQUIRED.

CONSULTANT FEES:

FOR THE PERFORMANCE OF THE BASIC SERVICES SET FORTH HEREIM, THE
CITY IS PREPARED TO PAY Tij£ CONSULTANT ON A BASIS OF LABOR AND
MATERIAL AS FOLLOWS:

FEE NOT TO EXCEED wvuverencncnrnrnnnnnnnnnnsssar9S000.00
PRINCIPAL LANDSCAPE ARCHITECT AT..50.00.00 PER [OUR
STAFF LANDSCAPE ARCHITECT AT ...... 40.00.00 PEE HOUR
STAFF DRAFTSMAN 4 i v e s e s s n s nnnnnnae 25.00.00 PER HOUR

REIMBURSEMENT OF EXPENSES as RELATED TO THE PROJECT.

PAYABLE MONTHLY AS TO THE CITY APPRQOVEL SCHEDULE OF COMPLETED
WORK ITEMS.

THE OWNER AGREES TO LIMIT T+ig DESIGN PROFESSIONAL’S LIABILITY

TO THE OWNER AND TO ALL CONSTRUCTION CONTRACTORS AND
SUBCONTRACTORS oON THE PROJECT, DUE TO THE DESIGN PROFESSIONAL”S
NEGLIGENT ACTS, ERRORS, OR OMISSIONS, SuCH THAT THE TOTAL
AGGREGATE LIABILITY OF THE DESIGN PROFESSIONAL TO ALL THOSE NAMED
siiaLt. NOT EXCEED 50,000.00 OR THE DESIGN PROFESSIONAL’S TOTAL rFegg

FOR SERVICES RENDERED oN THIS PROJECT, wHICHEVER IS GREATER.




TERM INATION OF AGREEMENT -

THIS AGREEMENT MAY BE TERMINATED BY EITHER PARTY UPON WRITTENM
NOTICE SHOWULD THE OTHER PARTY FAIL SUBSTANTIALLY TO PERFORM IN
ACCORDANCE WITH ITS TERMS THROUGH NO FAULT OF THE OTHER. ON

TERMINATION, THE CITY SHALL PAY THE CONSULTANT FOR WORK PERFORMED

TO THAT DATE.
APPROVED :

CiTy OF LODI

MAYOR OF THE CITY OF LODI

ATTEST =

CITY CLERK

APPROVED AS TO FORM AND LEGALITY

CITY ATTORNEY

APPROVED

RXCHARD BXGLER ASSOCIATES

RICHARD A. BIGLER

LANDSCAPE ARCH ITECT 1168

ASTEEAe



