
Y C I L  C O M  

TO : THE CITY COUNCIL 
FROM: THE CITY MANAGER'S O F F I C E  

C O U N C I L  MEETING DATE 
March 2 ,  1988 

SUBJECT : 

THAT SITE. 
APPROVE AGREEMENT FOR R E D E S I G N  OF C-BASIN, A N D  DISCUSS ADDITIONAL PROPERTY ACQUISITION AT 

PREPARED BY 

~ ~- 

City Attorney 

RECOMMENDED ACTION : The City go forward w i t h  the property acquisition of 
the 12 acres from the Kettelman family, and ccntinue 
negotiations with Daryl Geweke regarding the City 's  

concerns as i t  relates t o  the P.greement for the redesign of the "C" Basin. 

BACKGROUND INFORMATION: I t  i s  my understacding t h a t  the City Council had 
concerns r ega rd ing  the attached C-Basin Agreement 
when i t  was discussed a t  the C i t y  Council meeting of 

February 17, 1988. This concern was specif ical?y regarding the increased cost 
of land acquisition and the increased cost of construction. I understand t h a t  
the Council was requesting that Mr. Geweke agree t o  pay any of these increased 
costs . 

In speaking with Mr. Geweke's representative, attorney Gerry Sperry, he has 
asked f o r  a n  oppor tun i ty  t o  address the Council on those issues. Mr, Sperry 
and I have talked over a period of time regarding those exact concerns, and 
Mr. Sperry suggested t h a t  his c l ient  was uncomfortable w i t h  agreeing t o  pay 
additional costs a t  this time, b u t  tha t  i f  a t  the time the Council decides to  
go t h rough  w i t h  t h e  redesign, i f  his c l ient  refuses a t  t h a t  time t o  pay fo r  
the additional costs ,  then th i s  Council would b e  under no obligation t o  
construct the redesign. lilr. Sperry will be i n  attendance a t  the March 2 ,  1988 
Council meeting t o  discuss th is  matter with Council- 

Further, i t  i s  my understanding t h a t  Council was concerned a b o u t  the agreement 
w i t h  the Kettelmans t o  purchase the property from the Kettelmans. To date, we 
actually have no written agreement, b u t  an  of fer  t o  purchase the property a t  
the present $26,500 per acre. What this Council must be aware of is t h a t  i n  
the Agreement of Purchase and Sale and Escrow Instructions between the 
Kettelrnans and Mr. Geweke, Mr. Geweke i s  t c  buy the acreage which i s  l e f t  over 
a f t e r  the Ci ty  o f  Lodi purchases 10 ( o r  12)  acres from Parcel $30. 

On February 24, 1988, Glen Robison, Assistant City Engineer, received a l e t t e r  
(copy attached) from Robert E l l io t t ,  attorney for  the Kettelmans, which l e t t e r  
p u t  the City on notice t h a t  i t  had 30 days t o  e i the r  purchase the 10 (or 1 2 )  
acres; otherwise the Kettelmans will w i t h d r a w  t he i r  offer  t o  se l l  the property 
t o  the City. /yx, 

u 

'k 'ALD M. STEIN 
City Attorney 

RMS:vc 
C € w I N / m .  01v 



LAW OFFICES 

RINN & ELLIOTT 
2 2 8  W E S T  PINE S T R E E T  

Looi.  C AL IFO RN IA 9 5 2 4 C  
1209; 369 -2791 

F e b r u a r y  2 4 ,  1988 

G E Robison  
A s s i s t a n t  C i t y  E n g i n e e r  
C i t y  of Lodi 
C i t y  Hall 
Lodi CA 95240  

R e  : Es ta t e  of GELTRUDE M KETTELMAN, Deceased  
F r o p e r t y  A c q u i s i t i o n  €or C-1  B a s i n  

Dear M r  Robison:  

I would r e f e r  you  to  y o u r  l e t t e r  of Sep tember  2 ,  1987  
a d d r e s s e d  t o  t h e  u n d e r s i g n e d  c o n c e r n i n g  d i s c u s s i o n s  had e a r l i e r  
w i t h  c e r t a i n  c i t y  o f f i c i a l s  r e g a r d i n g  t h e  a c q u i s i t i o n  of l a n d  
to  add to t h e  e x i s t i n g  p a r k / b a s i n  a t  Beckman Road and V i n e  
S t ree t .  Your sa id  l e t t e r  c o n f i r m e d  t h a t  t h e  c i t y  w a s  o f f e r i n g  
to  p u r c h a s e  t e n  acres ( O p t i o n  A )  for $262 ,500  or twelve acres 
( O p t i o n  B) f o r  $315 ,000 .  At t h a t  t i m e  I i n d i c a t e d  t h a t  t h e  
E x e c u t o r s  of t h e  Es ta te  o f  G e r t r u d e  Fl K e t t e l m a n  and O r r i n  D 
K e t t e l m a n ,  i n  whom t h i s  p r o p e r t y  was v e s t e d  were a g r e e a b l e  t o  
s e l l i n g  to  t h e  c i t y  e i t h e r  parcel a t  $26 ,260 p e r  acre. 

S i n c e  t h a t  t i m e  my c l i e n t s  h a v e  been  w a i t i n g  w i t h  some 
degree oE p a t i e n c e  for  t.he c i t y  a n d  D a r y l  Geweke to  n e g o t i a t e  
a poss ib le  c h a n g e  i n  area a n d  d e s i g n ,  Mr Geweke hav ing  certain 
r i g h t s  of p u r c h a s e  i n  t h e  p r o p e r t y  from my c l i e n t s  c o n t i n T e n t  
upon a s a t i s f a c t o r y  redesign of t h e  p r o p o s e d  p a r k / b a s i n .  

S u b s e q u e n t l y ,  and  by le t ter  of October 16, 1987, you p u t  
my c l i e n t s  on n o t i c e  t h a t  t h e  c i t y  had  set a h e a r i n g  for 
November 4 ,  1987,  t h a t  t h e  C o u n c i l  of t h e  c i t y  i n t e n d e d  t o  adopt  
a R e s o l u t i o n  o f  N e c e s s i t y  r e g a r d i n g  Eminen t  Domain, f o r  
a c q u i s i t i o n  of property owned by my cl ients  based on a 
d e s c r i p t i o n  of O p t i o n  A. Nearly four months  h a v e  elapsed s i n c e  
t h e  h e a r i n g  of November 4 ,  at w h i c h  h e a r i n g  t h e  R e s o l u t i o n  o f  
Necessity was n o t  adopted, w i t h o u t  a n y  f u r t h e r  word from t h e  
c i t y  t o  my c l i e n t s .  T h i s  delay is  c a u s i n g  my c l i e n t s  s u b s t a n t i a l  
harm which  is i n c r e a s i n g  w i t h  p a s s i n g  t h e .  I w i s h  t o  adv i se  
you t h a t  u n l e s s  t h e  c i t y  acts to  adopt a R e s o l u t i o n  of N e c e s s i t y  
r e g a r d i n g  Eminent  Domain for  e i t h e r  O p t i o n  A, Option B ,  or a n  
a l t e r n a t e  iO-acre option m u t u a l l y  agreeable t o  t h e  c i t y  a n d  
to  Daryl Geweke, w i t h i n  t h i r t y  ( 3 0 )  days f r o m  today's date  
( a n d  p r o c e e d s  p r o m p t l y  t h e r e a f t e r  t o  complete and  p a y  for such 



G E R o b i s o n  
A s s i s t a n t  C i t y  E n g i n e e r  
C i t y  of Lodi 
F e b r u a r y  2 4 ,  1988 
P a g e  Two 

a c q u i s i t i o n ) ,  my c l i e n t s  dill w i t h d r a w  t h e i r  o f f e r  t o  sel l  t h e  
p r o p e r t y  t o  t h e  city f o r  t h e  terms a n d  pr ice above m e n t i o n e d .  
We h a v e  r e a s o n  t o  b e l i e v e  t h a t  t h e  v a l u e  of t h e  p r o p e r t y  h a s  
b e e n  i n c r e a s i n g  and  we w q i r l d  i n t e n d  t h e r e a f t e r  t o  o b t a i n  a new 
a ~ p r a i s a l . W e a l s o w o ~ ~ l d b e f r e e t o p r o c e e d w i t h t h e c o n s u m m a t i o n  
of t h e  sale t o  D a r y l  Geweke of t h e  e n t i r e  p r o p e r t y .  I n  t h o  
e v e n t  Nr Geweke no l o n g e r  d e s i r e s  t o  p r o c e e d  t h e n  my c l i e n t s  
w o u l d  f e e l  f r e e  t o  n e g o t i a t e  w i t h  o t h e r  p a r t i e s  who h a v e  
contacted my c l i e n t s  e v i d e n c i q  a n  i n t e r e s t  t o  a c q u i r e  t h 2  
p r o p e r t y  i n  q u e s t i o n .  

S i n c e  t h e  p r o p e r t y  h a s  b e e n  u n d e r  t h r e a t  of c o n d e m n a t i o n  
f o r  many m o n t h s  now, my c l i e n t s  h a v e  b e e n  dep r ived  of the i r  
o p p o r t u n i t y  t o  m a x i m i z e  t h e  e c o n o m i c  p o t e n t i a l  of t h e  p r o p e r t y .  
A c c o r d i n g l y  a n d  i n  order to  m i n i m i z e  my c l i e n t ' s  damages, i f  
t h e  c i t y  does n o t  d e s i r e  to  proceed as i n d i c a t e d  a b o v e ,  a 
w r i t t e n  notice from y o u  of t h e  c i t y ' s  r e f u s a l  t o  condemn a n y  
p o r t i o n  o f  t h e  p r o p e r t y  w i l l  be impera t ive  i n  order to  t e r m i n a t e  
t h i s  t e m p o r a r y  t a k i n g  a n d  t h e  damages a r i s i n g  t h e r e f r o m .  I 
w o u l d  r e f e r  y o u r  c i t y  a t t o r n e y  t o  t h e  doc t r ine  e s t a b l i s h e d  i n  
s o m e w h a t  r e c e n t  U n i t e 4  S t a t e  S u p r e m e  coixt cases o n  t h e  s u b j e c t  
of t h e  l i a b i l i t y  of p u b l i c  agencies i n  c o n n e c t i o n  w i t h  a 
t e m p o r a r y  t a k i n g  of p r o p e r t y  f r o m  p r i v a t e  c i t i z e n s  for 
u n r e a s o n a b l e  per iods  of t i m e .  

For y o u r  i n f o r m a t i o n ,  a n d  a s s u m i n g  t h a t  you do w i s h  to  
proceed i n  a t i m e l y  m a n n e r  to  acquire a p o r t i o n  of my c l i e n t ' s  
p r o p e r t y ,  I w i s h  t o  a d v i s e  you t h a t  t h e  E s t a t e  of G e r t r u d e  M 
K e t t e l m a n ,  Deceased w a s  d i s t r i b u t e d  by order of t h e  Superior  
C o u r t  of t h i s  C o u n t y  o n  F e b r u a r y  3 ,  I988 a n d  a n  undiv ided  o n e -  
h a l f  i n t e r e s t  i n  t h e  p r o p e r t y  i n  q u e s t i o n  h a s  been d i s t r i b u t e d  
t o  a T r u s t e e ,  namely  T h e r o n  R K e t t e l m a n ,  whom I also r e p r e s e n t .  

Yours very t r u l y ,  

KII" &.ELLIOTT > 

RKE/ae 

cc: R o n a l d  M S t e i n ,  C i t y  At torney  
T h e r o n  Ti K e t t e l m a n  
Gerald A Sperry 



FGR THE R E D E S I G N  OF C-BASIFI 

THIS  AGREE!-IENT, made and entered i n t o  th i s  day of 

, 19 - , by and  between Daryl Geweke, hereinafter 

called Developer, and the CITY OF L O D I ,  a municipal corporation o f  the 

State of California, hereinafter called City. 

WITNESSETH: 

:- 1. On October 15, 1986, t h e  t o d i  City Council approved the master 

plan for  the ultimate development of "C" Basin a t  the southeast corner 

of Vine Street and Beckman Road. Subsequent thereto, the City entered 

into negotiations w i t h  Orrin D. Kettelrnan and Estate of Gertrude 

M. Kettelrnan, hereinafter calted Sel ler ,  fo r  the purchase of certain 

real property, being a portion of Parcel 30, t o  be used for  addition t o  

C-Basin. A copy of the legal description o f  the proposed acquisition of 

a portion of said Parcel 30 of said Kettelman property is  attached 

hereto a s  E x h i b i t  A and incorporated herein by reference. 

2. On or a b o u t  June 22 ,  1987, Daryf Geweke entered Snto a purchase 

agreement w i t h  Orrin D. Kettelrnan and the  Estate of Gertrude M. 

Kettelman, copy attached hereto as E x h i b i t  B and incorporated herein 
,--_ by reference, for  the purchase of  three adjacent parcels o f  real 

property, Parcels #28, 2 9  and $30 lying t o  the north o f  Kettleman 

-1- 
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Lane, e a - t  of iiighway 55 a n d  ad jacen t  t o  Lod i  City  l i m i t s ,  which 

c o n t r a c t  o f  s a l e  r e c i t e s  on Page 1, paragraph 3 t h a t  "the C i t y  of Lodi 

is  Contemplating conderming approximately 10 ac res  of s a i d  Parcel  230". 

3 ,  One of the condi t ions  se t  f o r t h  i n  s a i d  June 2 2 ,  1987 agreement 

betxeen S e l l e r  and Developer c i t e d  on Pages l acd 2 ,  paragraphs 1.1 and 

1 .2  was t h a t  the  Developer was w i l l i n g  t o  purchase and S e l l e r  w i l l i n g  

t o  s e l l  a l l  o f  s a i d  pa rce l s ,  inc lud ing  the remaining por t ion  of Parcel  

f 3 0  which would remain i f  the  C i t y ' s  condemnation took p lace ,  

cont ingent  upon The C i t y ' s  ag ree ing  t o  a reconf igura t ion  o f  the  "C" 

Basin, and Paragraph 1.1 reads t o  w i t :  

.- "1.1 Buyer agrees  t o  purchase and S e l l e r  agrees  t o  s e l l  
a l l  of s a i d  parcels  inc lud ing  such p o r t i o n  of Parcel  #30 
which remains e i t h e r  a f t e r  the condemnation by the C i t y  of 
t o d i  o r  the Ci ty  o f  Lodi ' s  f a i l u r e  t o  condemn such r e a l  
property w i t h i n  2 y e a r s  of the d a t e  of  t h i s  agreement 
providing and on cond i t ion  t h a t  the remainder of Parcel  
$30 i s  o f  r ec tangu la r  shape and has a m i n i m u m  curb  
f ron tage  of 625 f e e t  and a m i n i m u m  depth  of 600 feet ."  

4. A t  an adjourned regu la r  C i t y  Council meeting held November 

11, 1987, Gerald A. Sperry ,  a t t o r n e y  r e p r e s e n t a t i v e  of  Daryl 

Geweke, s igna to ry  here in ,  appeared before  the Lodi C i t y  Council 

and asked the  Council whether they  would agree  t o  change the 

conf igurat ion of the  "C" Gasin i n  o r d e r  t o  permit  Mr. Geweke t o  

have a 600 f o o t  property depth measured from Eeckman Road. The 

C i t y  Council a t  t h a t  time and p lace  approved the r e t a i n i n g ,  a t  

Mr. Geweke's c o s t ,  of Consul tant  Richard A. B-igler t o  redes ign 

'. the "C" Basin, i n  o rde r  t o  determine whether i t  would be 

poss ib le  t o  accommodate t h e  above r e f e r r e d  t o  d e s i r e  of  Mr. 

-+ 

-' 

-2- 



, P- 

Gewi te ,  k;hiie a t  the same time, t o  coctinue t o  have the 

structures a n d  f a c i l i t i e s  t h a t  r.;ere originally designed, t o  be 

constructed i n  the "C" Basin pursuant t o  the adopted 

Masterplan. A copy o f  the minutes of said November 1 1 ,  1987 

meeting i s  a t i ched  hereto a s  Exhibit "C" and  incorporated 

herein by reference. 

5. Mr. Richard A. Bigler has submitted t o  City a proposal for 

the redesicjn o f  C-Basin which includes a schedule o f  fees. A 

copy of said proposal i s  attached hereto, marked Exhibit "D" and 

incorporated herein by reference. 

NOW, T H E R E F O R E ,  IN CONSIDERATION of these premises, the 

parties hereto agree as fo l low:  

1. Developer shall reimburse City on a time and material 

basis for  the costs of the redesign by Richard A. Bigler, o f  "Ct '  

Basin, consistent w i t h  the fees s e t  forth i n  E x h i b i t  "D" . 

2. Developer shall pay fo r  a l l  s taff  

necessary i n  the redesign o f  "C" Basin,  inc 

limited t o  s t a f f  time i n  working w i t h  Richard 

Daryl Geweke, as well a s  any additional s t a f f  t i  

f o r  and attending additional pub7 i c  meetings. 

time t h a t  i s  

u d i n g  b u t  n o t  

A. Bigler and  

ie i n  preparing 

--- 
3.  Developer shall pay fo r  the City's acquisition agent's 

time fo r  additional work w i t h  the Kettelmans, the Kettefman's 

-3- 



- -\ 
attorney and/or  new property owners i f  a neb! property owner 

should become involved d u r i n g  the redesigning phase of the "C" 

Basin. 

4.  Developer shall reimburse City for  zdditional t i t l e  

reports and  property appraisals as reasonably necessary i n  the 

redesign of "C" Bas i n .  

,--- 

5. Developer and City b o t h  agree t h a t  the City Council is  

under no legal obligation t o  actually accept and/or  develop 

and/or  construct a redesign o f  the "C"  Gasin. 

6. Developer shal l ,  within ten (10) days of the execution 

of th is  agreement, deposit w i t h  City the sum of SEVEN THOUSAND 

($7,000.00) DOLLARS. I f  Developer f a i l s  t o  deposit s a i d  sum, 

City shall be under no obligation t o  proceed w i t h  the redesign 

of C-Basin. 

7. City shall provide a monthly accounting of a l l  costs 

associated w i t h  the redesign of " C "  Basin. Developer sha l l ,  

within ten (10) days, approve s a i d  accounting w h i c h  shall then 

become a charge upon and shall be deducted from the $7,000.00 

deposit. I n  the event s a i d  costs exceed the amount of deposit, 

Developer shall , upon written notif icat ion from -City, deposit 

such additional sums, not t o  exceed FIVE THOUSAND ($5,000.00) 
-- .* 

DOLLARS as may be reasonably necessary t o  complete the redesign 

o f  "C" Basin, including a l l  costs included under th i s  

-4 - 
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agreement. In the event s a i d  costs exceeds the additional 

$5,000.00, Developer shal l ,  upon written notification from City, 

deposit such a d d i t i o n a l  sums, not  t o  exceed $5,000.00 a s  may be 

reasonably necessary t o  complete the redesign of ” C ”  Basin. 

8. This agreement shall be binding upon the heirs, 

devisees, legattees, executors and administrators and assigns of 

the parties hereto. 

9 .  

w r i t i n g  . 
Any and a71 amendments t o  t h i s  agreement mus-2 be in 

IN WITNESS &HEREOF, the part ies hereto have s e t  thei r  

,- hands and  entered into th is  Agreenent the day a n d  year 

hereinabove f i r s t  written. 

CITY OF LODI, a municipal 
corporation 

CITY DEVELOPER 

- 
THOMAS A. PETERSON 
City Manager 

ATTEST: 

DARY L GEGIEKE 

A L I C E  1.1. REIMCHE 
City Clerk Approved as t o  Form: 

AGRGEWEK/TXTA. 01V 

RONALD M. STEIN 
City Attorney 
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Be ing  a porcjor ,  of the south  orie-half of the north cne-half of the 
southwest one-quarter of  Section 7 ,  TGwnship 3 North, Range 7 East, 
Kount D i a b l o  Ease and Meridian, described a s  follows: 

Cormencing a t  the center  of Section 7 ,  Townsh ip  3 Nor th ,  
Range 7 East, i.lount D iab lo  Ease and  Mer id ian ,  thence S o u t h  
1-04' East, 668.4 f e e t  a l o n s  the e a s t  l i n e  of the southwest 
one-quarter sect ion t o  the n o r t h e a s t  corner of t h a t  
Kettleman parcel shown i n  Volume 6 ,  Page 284, Record of 
Surveys, San Joaquin County Records, and the True Poirt. of  
Beginning, thence North 87-41' blest, 1038.0 f e e t  along the 
north l i n e  o f  the south one-half o f  the n o r t h  one-half of 
said southwest one-quarter sec t ion ,  thence South 1-04' 
East, 420.0 f e e t ,  para l le l  w i t h  said e a s t  l i n e ,  thence 
S o u t h  87-41' East,  1G38.0 f e e t ,  p a r a l 1 e l  w i t h  s a i d  n o r t h  
l i ne  of said south one-half t o  s a id  e a s t  line, thence Nor 
1 4 4 '  blest, 420.0 f e e t ,  along sa id  e a s t  l i n e  t o  the True 
Point of Begi nni ng. 

RESEMD03/TXTA. OIV 

-... . ._ ._.~ ... . 



This o f f i c e  repre5egTS Xr. %r::!e teweke who i s  the  
ourchaser ,  p u r S u J n t  t o  a land sz ies  conrrac;. o f  t h r ee  
~ d j ~ c c r i t  parcels o f  r e a l  p rcoer ty .  Pi rce l s  $23, 729 ana = j o  
lying t o  the  north of  Y,et;lei;.an k n e ,  e i s t  of tiichuay $9 
and adj,?cent t o  Lodi City l imi ts  k e l c q i q  to  Orrind D. 
!<ettlclllJn. Said contrac t  3f Sale r s c i t t s  t h a t  " the  c i t y  of 
Lodi i s  contemulating condemning apprcxinatety I0 acres of 
sa id  parcel $30". 

We hJVe reviewed tht? :<aster P l d n  O f  Park Base 'C" adopted 
by thc Ci:y Council O n  Octoher lj. 1086. and discussed the 
FrC!pOWtf acqu i s i t i on  o f  the por t ico  o f  parcel  P30 
s p e c i f i c a l l y ,  timing, configuration.  use and damages. 

E r .  f;c:ipkr h.?s ins1ruC:cd us t o  d t t e r 2 t  t o  ainimize the 
adverse i i n p J C t S  :he Presently proposed acqu i s i t i on  would 
have on parcel $30 b h i l e  aitesptiog t o  equi tably  
acco:r:nodate t h e  needs O f  the ci:y o f  Lodi. 

We subsequently contacted fir. Ronald Ste in ,  Ci ty  k t t c r c e y ,  
and inquired J S  t o  how Scon the c i t y  needed the prcper ty ,  
w h a t  methods were ava i l ab l e  t o  mi t iga te  Kr. Grweke's 
d a m r p s  and how could be work with the Ci ty  of Lodi i n  the 
equi table  resolut ion  of  these probleas. 

kir. Ste in  advised tha t  the  C i t y ' s  departcent of Public 
lhorks wanted t o  proceed i m e d i a t e l y  with t t e  a c c u i s i t i c n  of 
the property aiid the construction O f  :he p ro j ec t ;  t h a t  
the plan tiad been adop:ed by the C i ty  Council, i t  could 
only be modified by the City Council; t h a t  we would 
therefore  have t o  d i r e c t  our concerns and proposals f o r  
mi t iga t ion  to  the Ci ty  Council. 

U i l l  you please schedule t h i s  matter f o r  d iscuss ion by the 
City Council as soon J S  mutually convenient. As r e so lu t ion  
o f  these problems need to  be explored through open 

1 
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A G R E W Y T  OF PUilCKASE ANI, SALE 

AHD F S C X O W  INSTXUCTIONS 

W H E ~ E A S ,  the City of Lodi is contemplating condemning 

approximately 10 acres of said Parcel $30. 

W ~ ~ F X E A S ,  auyer is desirous of purchasing all of Pz.rcel $ 2 6 ,  

$ 2 8 ,  # 2 9  and the entire Parcel #30 or such portion of Parcel $30 

remaining, Je?ezdin3 on its size'and location, after the City of 

Lodi-condernns s Z B ,  and Seller is desirous 05 selling all such 

real property to Suyer. 

NO W.  THEREFORE. ir. consideration of the mutual promises 

hereinafter contained, it is agreed by.and between the parties 

hereto as f o l l 0 ' ~ s :  

1. City of Lodi's Condemnation. A t  the present t i m e  t h e  

City of Lodi is contemplating condemning by eminent domain 

-1- 
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3.1 6- cash to be deposited by Buyer in'escrow 

with Founder's Title CO. inredlately xpon the executio:: of 

this Agreesent. 
--. 

3 . 2  The cash sum e q u a l  to ten (10%) percent of the 

pcrchase price through and prior to close of escroy. 

3 . 3  The sash sun ecjual to ten (10%) percent of the 

purchase p r i c e ,  p l u s  interest, six ( 6 )  months a f t e r  close of 

escrow. 

- 3 . 4  The remaining balsnce of the purchase price shall 

be evidenced by a secured '?romissory Note, i n  the f o r m  

attached hereto as Exhibit "Eft  . The Promissory Note shall 

bear interest at the rate of Nine and 3 / 4  ( 9  3 / 4 % )  percent 

per annun until the end of 1987 and thereafter the interest 

rate shall be One and One-half (1 1/2%) percent over the 

prize rate charged by Bank of Aiierica. The interest r a t e  

shall be determined on December 30 of each year f o r  the 

following year. The  interest rate shall never exceed Twelve 

and Three-Quarters (12 3 / 4 % )  peGcent or be lower than Six 

and three-quayters ( 6  3 / 4 % )  percent. The promissory note 

shall be due and payable as follows: 

a. T h e  entire unpaid balance of principal shall 

be paid i n  ten (10) equal annual installments 

commencing w i t h  the first installment payable o n  

December 30, 1988. 

b, Annual interest payments are to commence on 

December 30, 1988 and are to continue thereafter 

-3- 
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- .  -__  . - .  ._  - 
3 . 5  Tht ? r c i ; , i s s o ~ y  h'ote shall be . xred by a First 

DQed of Trust encunbering the subject parcels of r e a l  

-" , - o e r t y .  
-< 

 he y; ' irst  ~ ~ 5 2  of Trus t  shall be substantially in * 

c  he f c r z  attached and mzrked as Exhibit "C" , 

cf s m e  s r e  rnade a p z r c  h e r e o f .  

4 .  conditien -- of - z z z l  - p r s z e r t y .  

and the terms 

Buyer is entirely familiar 
- _ z  

with t > e  s c S j e c t  ? ~ . r c s l s  05 r e 2 1  property and all inprovenents 

thereoa, as veil as  the zonizg and physical condition thereof. 
- rsce?: as othervise provided herein, Buyer  shaIl, and does agree. 

to take all cr^ the subject parcels of real property as presently 

zoned and i n  their presen t  physical condition at the tine cf the 

execution of this Agreement. 

5 .  E s c r o v .  This sale shall be consuznated through an 

escrow established with Founders Title Company. 

open irmediat:ly after thP execution of this Agreement, and in 'no 

event. later than 30 days from the date of signing this agreement. 

An executed counterpart of this document constitutes the joint 

Escrow shall 

. escrow instructions of Seller and Buyer. Supplemental form 

instructions for the benefit of escrow holder in form customarily 

supplied by escrov holder shall be executed by Seller and Buyer 

as the escrow nclder shall require. Escrow shall close within. 

thirty (30) days from the receipt of the written refusal oi the 

city of Lodi t o  condem any portion oT the subject property or 

from the recordation of the transfer to the City of Lodi pur- =uant 
to its condemnation. 

i 

5.1 As soon as  -it has been determined what action the 

City of Lodi  shall take and the completion thereof, each 
h 

- 4 -  
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close r h e  transzc:ian cn the clcsinr; date. 

5 . 2  Y:ZE is of the-essencc of this Agreepent znci 

f z i l u r e  tc c s i ~ , ? i y  w i t h  this provision S h a l l  be a nitsrial 

breach of this Agreement. If escrow fails to close as 

provided 3bove, Suyer or Seller may at any tin? thereafter, 

give written notice to the escrow holder to cancel t h e  

escrow and, excep t  as nay otheruise be provided herein, 

return all money ap? clxuments in escrow to their respective 

depositors. The f:scrow holder s h a l l  corriply with the notice 

without f u r t h e r  consent frJm any other party to the escrov 

or f ron  the broker. Cancellation of escrow as provided here 

shall be without prejudice to whatever legal rights Buyer 

and Seller may have against each other. 

,'-. 

5.3 The following expenses s h a l l  be s h a r e d  equally 

by Seller and Euyer, Seller's portion to be deducted from 

the cash portion of the purchase price, Buyer's portion to 

be paid by Buyer into escrow upcn notice from the escrow 

holder when the escrow is otherwise in a condition to be 

closed: 

a .  The expense of the title company to 

provide a CLTA Standard Policy of Title Insurance 

insuring the interest of Buyer v e s t e d  in title and the 

first lien position of the First Deed of Trust as 

-5- ' 
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result of t h i s  s a l e .  

6 .  ~ i t l e  to ?ro~ertv. E x c e p t  as may o t h e r w i s e  be  p r o v i d e d  

herein. t i t l e  t o  s a i d  r e a l  P r o p e r t y  to be c o n v e y e d  p u r s u a n t  t o  

t h i s  Agreement  shall be a f ee  s imple  i n t e res t ,  f r ee  a n d  c l ea r  of 

a l l  t i t l e  d e f e c t s ,  l f e n s ,  e n c u m b r a n c e s ,  d e e d s  of t r u s t ,  a n d  

m o r t g a g e s  e x c e p t  f o r  c u r r e n t  g e n e r a l  a n d  spec ia l  t a x e s  w h i c h  a r e  

- -- 

t h e n  a l i e n  and  e x c e p t  f o r  C o v e n a n t s ,  c o n d i t i o n s ,  r e s t r i c t i o n s ,  

a n d  p u b l i c  u t i l i t y  e a s e m e n t s  of r eco rd ,  if a n y ,  p r o v i d e d  t h e  Same 

d o  n o t  a d v e r s e l y  a f f e c t  t h e  c o n t i n u e d  u s e  of t h e  p r o p e r t y  for the 

p u r p o s e s  for u h i c h  i t  is p r e s e n t l y  b e i n g  u s e d ,  u n l e s s  r e a s o n a b l y  

d i s a p p r o v e d  by Buyer  i n  W i t i n g  w i t h i n  f i f t e e n  ( 1 5 )  d a y s  of 

receip t  of a c u r r e n t  p r e l i m i n a r y  t i t l e  r e p o r t .  

. 

7.  Fa i lu re  of T i t l e .  If Seller is u n a b l e  f o r  a n y  r e a s o n  t o  

d e l i v e r  t i t l e  as h e r e i n  P r o v i d e d ,  B u y e r ’ s  r e m e d y  s h a l l  be l i r n i ’ t e d  
i r  . 

- 6-  
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addressed as appears below for each party provided that if any 

party gives notice of a change of address, notices to the giver 

of that notice shall thereafter be given as demanded in that 

.- 

notice. 

To Seller: o R R I N  Ei The Estate of 
GERTRUDE M. KETTLEMAN, deceased 
1170 Green Oaks 
Lodi, CA 9 5 2 4 0  

To Buyer : DARYL GEWEKE 
P.O.Bo>t 1210 
Lodi, CA, 9 5 2 4 1  

14. Broker's Commission. Buyer and Seller hereby 

acknowledge that there a re  no broker's COmmiSSiOns or finder's 

fee payable with regard to t h i s  transaction. Buyer and Seller 

each agree to indemnify and hold the other harmless from and 

demands, damages or costs of 

kind arising from indemnitor's conduct with respect to any claim _-  
-A'* '--< 

of a broker's commission- 
-8- 
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15. I n t e r ;  ?t2t!~z. This Agreement r -  -111 be construed as a 

vnole and in accordanze ~vi:h t!?e fair meaning of its language, 

and shall n o t  S e  ccns-,rued for or a c a i n s t  either 2iar ty .  Captions 

zze f o r  convenience azc s k l l  not be used in construing meaning. 

4 

15, IP .u~PT. :~ ,T .~ .  -  his .\Greenent a n d  its t e r x  shall inure CLO 

i- & e  benefit 05 2nd be  bl?,ding ugon t h e  parties, their resFective 

heirs, p e r s c n ~ l  r e ~ r e s e n t ~ t i v e s ,  assigns, and  o t h e r  successors in 

interest. 

1 7 .  E n t i r e  A . c r e m e n t .  T h i s  Agreement supers2des any prior 

agreement and contains the entire agreement of the parties on the 

n a t t e r s  covered. 140 o z h e r  agreenent, statement or pronise made 

by any p a r t y  to any  employee, officer or agent of a party to this 

Agreement, or any o t h c  person, that is not in writing and signed 

by all the parties to this Agreement shall be binding upon them, 

18. W a i v e r  of C o v e n a n t s ,  C o n d i t i o n  R e ~ e d v .  T h e  waiver b y  - 

one party of t h e  performance of any covenant, condition, or 

prornise s h a l l  n o t  invzlidate this Agreement, nor shall it be 

considered a waiver by h i m  of any other covenant, condition, 

promise. 

or 

The waiver by either or both parties of the time for 

performing any other act or an identical act required to be 

performed at a later time. 

in this Agreement shall hot be a waiver of a n y  consistent remedy 

provided by l a u ,  and t h e  provision in this Agreement for any 

,remedy shall not exclude other consistent remedies unless they 

are Expressly excluded. 

The exercise of any remedy provided 

19. The ADDlicable Law. The validity, interpretation, 

effect, legal requirements, and legal consequences of t h i s  

Agreement or arising out of or in connection with t h e  subject 

-9- 
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is understood 

Giving his i;r:ttz:. Z??~Z-,-Z:.  

Zug’er asstlzes no other lease without first 
I 

2 3 .  CZZ-: c~zfir~ation. It is understood and agreed that _ _  
t L h i ~  sale s h ~ l l  c = ~ , ? i e t e d  without the necessity of 

COXf irIiiar ST! >l.7 CC”” -- L - 

2 4 .  x~~zr?:z~ !.:~TCY?X~EX cf Purch~se __. a n d  L: s - 1 ~  - 

sinultansousl:.~, sizh t b e  execution of this Agreement, the parties 

h e r e t o  vill L:::SL-~SZ execute a Memorandum of Purchase and sale 

which m y  t h e r ~ ~ f t ~ r  be recorded by either party. 

. - .  

25. Geclzciczl InsDection. Within 3 0  calendar days after 

Seller’s acceztance, Buyer shall have the right at Buyer’s 

expense, to s e l e c t  a qualified professional t o  rnake tests, 

surveys, cr ocher  studies of the subject property. 

keep the s u b j e c t  property free and clear of a n y  liens, indemnify 

and hold Seller hamless f r o n  all_ liability, claims demands, 

danages or C O S ’ L S ,  and repair all damages to the property arising 

from the tests, surveys, or studies. 

concerning the condition of the property that adversely affect 

the continued use of the property for the purposes for which it 

is presently king used shall be in writing, supported by written 

reports, if any, and delivered to Seller within 30 calendar days 

after Seller’s acceptance. 

no cost ,  of all. reports concerning the property obtained by 

Buyer. 

unsatisfactory to the Euyer, which the Seller is unwilling or 

unable to correct, Euyer may cancel this agreement. 

make the premises available for a l l  inspections. 

Buyer shall 

A l l  claimed defects 

Buyer shall furnish Seller copies, at 

When s u c h  reports disclose conditions or information 

Seller shall 

BUYER’S FAILURE 

TO NOTIFY SELLER SHALL CONCLUSIVELY BE CONSIDERED APPROVAL. 

-11- 



rq, -. 

. .  
2 6 .  Uncier,;ound S to raae  Tanks. Sel l t -  r e p r e s e n t s  t h a t  t o  

t h e  bes t  02 their knowledge, t h e r e  are no, n o r  h a v e  t h e r e  e v e r  

b e e n ,  u n d e r ~ r o x n d  s t o r i g e  t a n k s  of f u e l  o r  o t h e r  p o l l u t a n t s  o r  

h a z a r d o u s  s u S s t a n c e s  on t h z  subject p r o p e r t y .  

T h e  parties h e r c t o  h a v e  e x e c u t e d  t h i s  Agreemen t  of P u r c h a s s  

and  S a l e  on t h e  day,and y e a r  first a b o v e  w r i t t e n .  

ESTATE O F  GERTRUDE M. 
KETTLEMEN, D e c e a s e d  

c. 

C o n s e n t e d  to: 

-12- 



,- A. 

EXIIi3IT D 

.-. 
c o N -r R A c: -r R G R E EE M FZ N -I - 

&+, 

TH IS  AGEEEMENT ENTERED I N T O  T H I S  - DAY OF - - - - - - -7 1986, 

B Y  BND BETWEEN THE C I T Y  O f  L O D l r  A M U N I C I P A L  COEPOHATION, 

H E R E I N A F T E R  REFERRED TO A S  " C I T Y "  AND RICHARD B I G L E R  A S S O C I A T E S ,  

LANDSCAPE A R C H I T E C T ,  H E R E I N A F T E R  REFERRED TO RS "CONSULTCINI-, 

H E X B Y  AGREE A S  FOLLOWS: 

1. C I T Y  DOES HERESY ENGAGE CONSULTANT TO PERFORPI FOR THE C I T Y  

UNDER THE TERMS AND C O N D I T I O N S  I N  T H I S  AGREEMENT, SERVICES A S  

F O R T H  H E R E I N  FOR THE DEVELOPMENT OF THE LANDSCAPING P L A N S  AND 

D E S I G N  OF THE C B A S I N  PARK S I T E .  THE FOLLOWING ARE T H E  B A S I C  

S E R V I C E S  TO BE P R O V I D E D  BY THE CONSULTANT LJIjEN AUTHORIZET) I N  

W R I T I N G  B Y  T t t E  C I T Y .  ,.--. 

BASIC S E R V I C E S  

TASK 1,  D E S I G N  PHASE:  

S E T  

THE CONSULTANT S H A L L  COOPERCITE l J I T H  T t l E  C I T Y  I N  D E V E L O f I N G  T t l E  

SCOPE AND R E- D E S I G N  OF THE L A N D S C A P I N G  AND S I T E  DEVELOPMENT 
\~ 

WITHIN THE PROJECT AREA. WORK S H A L L  I N C L U D E  THE FOLLOWING. 

. D E S I G N  OF L A N D S C A P I N G  AND S I T E  DEVELOPMENT DRAWN AT A 

SUITABLE S C A L E  FOR P R E S E N T A T I O N  TO PUBLIC GROUPS FOR REVIEW A N 5  

AND TO I N C L U D E  A COLOR RENDERING. 

B. ATTEND M E E T I N G S  A T  THE C I T Y  W I T H  S T A F F  AND I N T E R E S T E D  F A E T I k S  

DEVELOPMENT OF T H E  DESIGN.  

.--.~ C. MAKE P R E S E N T A T I O N S  AND A T T E N D  M E E T I N G S  I N  THE C I T Y  AS 

NECESSARY. ... *.- 

D. PREPARE COST E S T I M A T E S  BASED ON MASTERPLAN D E S I G N  CONCEPT. 



> XWW,.. 

E. PREPARE OFIAi I iNG PLAN AT SUITABLE SCALE TO I ’  -0” CONfOUH 

INTERVALS. 

F .  REDUCE ALL DRAWINGS TO FIT INTO A 8 112 X 1 1  FORMAT tJITt.1 

COSTS, PHASING PROFILE AND OT14EH PEHTINENF DATA TO TlfE DESIGN 

THAT CAN BE PUBLISHED OR USED IN FUNDING PROPOSALS. 

F I E  CITY WILL PROVIDE ENGINEERING FOR PROVIDING OF BQSE I-IAPS, 

LOCATION OF UNDERGROUND UTILITIES, OR STRUCTURE. CITY Sl-IALL PAY 

FO2 ANY BORING AND TESTING REQUIRED. 

CONSULTANT FEES: 

FOR THE PERFORMANCE OF THE BASIC SERVICES SET FOHTti tIEREIN, 7IiE 

CITY IS PREPARED TO PAY T14E CONSULTANT ON A BASIS OF LAEOt? AND 

MATERIAL AS FOLLOWS: 

FEE NOT TO EXCEED ............................. 79000.00 
PRINCIPAL LANDSCAPE ARCHITECT AT..50.00.00 PEIi ItOUi? 
STAFF LANDSCAPE ARCHITECT AT ...... 40,00.00 PEE HOUR 
STAFF DRAFTSMAN .................. .25.00.00 PER HOUR 

REIMBURSEMENT OF EXPENSES AS RELATED TO THE PROJECT. 

PAYABLE MONTHLY AS TO THE CITY APPROVEL SCHEDULE O F  COMPLETE0 

WORK ITEMS. 

THE OWNER AGREES TO LIMIT TtiE DESIGN PHOFESSIONAL’S LIABILITY 

TO THE OWNER AND TO ALL CONSTRUCTION CONTRACTORS GND 

SUBCONTRACTORS ON THE PROJECT, DUE TO THE DESIGN PROFESSIONAL’S 

NEGLIGENT ACTS, ERRORS, OR OMISSIONS, SUCI-( THAT THE TOTAL 

AGGRkGATE LIABILITY OF THE DESIGN PROFESSIONAL TO ALL TtlOSE NAMED 

,--.. SiiALL NOT EXCEED 50,000.00 OR THE DESIGN PROFESSIONAL’S TOTAL FEE 

FOR SERVICES RENDERED ON THIS PROJECT, WHICttEVER IS GREATER. _ .  



,- 

. .  

TER i l  I NAT I ON OF AGREEFlEPJT : 

T H I S  AGREEMENT MAY B E  TERMINATED B Y  E I T H E R  PARTY UPON WRITTEPJ 

N O T I C E  SHOlJLD THE OTHER PARTY F A I L  S U B S T A N T I A L L Y  TO PERFORM IN 

ACCORDANCE W I T H  I T S  TEFiMS THROUGH NO F A U L T  O F  THE OTHER. O N  

T E R M I N A T I O N ,  THE C I T Y  S H A L L  PAY THE CONSULTAN? FOR WORK PERFORMED 

TO THAT DATE. 

APPROVED : 

C I T Y  OF L O D I  

,,--.. MAYOR O F  THE C I T Y  OF L O D I  

ATTEST : 

6PPROVED AS TO FORM AND L E G A L I T Y  

APPROVED 

RXCHARD BXGLER ASSOCIATES 

R I C H A R D  A. B I G L E R  

LANDSCAPE ARCti  I TECT L 168 


