
AGENDA ITEM GI3 
CITY OF LODI 
COUNCIL COMMUNICATION 

TM 

AGENDA TITLE: Adopt Resolution Approving the Appropriation of Funds for Oversight Costs 
Related to PCE/TCE Busy Bee Plume ($30,000) 

MEETING DATE: June 6,2012 

PREPARED BY: Public Works Director 

RECOMMENDED ACTION: Adopt resolution approving the appropriation of funds for oversight 
costs related to PCE/TCE Busy Bee Plume in the amount of 
$30,000. 

BACKGROUND INFORMATION: The City agreed to pay the State Water Resources Control Board 
(SWRCB) oversight costs in the Busy Bee Plume when it settled 
with the defendants, as shown in the attached settlement 

agreement. However, the SWRCB billed these costs to Busy Bee’s retired counsel in error. The matter 
came to light when the SWRCB realized it had years of unpaid fees and acted to shut down the clean up. 
Per the settlement agreement and the Remedial Action Plan, any oversight costs that occurred after 
June 2008 are the City’s responsibility. The settlement did create a source of funds to pay for the 
oversight, and the cleanup is reportedly near completion. The appropriation is to cover the past unpaid 
invoices and those we may receive for the oversight period through June 30, 2012. 

FISCAL IMPACT: Failure to pay these costs will result in a shutdown of the clean up. 

FUNDING AVAl LABLE: Requested Appropriation: 
Busy Bee Plume Fund (192101): $30,000 

- 
Jordan Ayers r 
Deputy City Managerhternal Services Director 

m w  
F. Wally San2elin 
Public Works Director 

Prepared by Rebecca Areida-Yadav, Management Analyst 
RIVSIRAYlpm f 
Attachment 
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- 
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Settlement Agreement and 
Mutual Release 

A. I’arties 

This Sc ttlciiient Agreement aiid Mutud  Tieleasc~ (the ”Aj;reemeiit”) is cw t c w c l  

in to m c i  am oiig tlie f 01 1 owing p r  tic s : 

1. 'The City of 1 d i ,  California, a iiiuiiicipal corporation (tlie ”City”); 

$3. Background 

1. . ‘I’lie City is the owner and operator o f  the municipal sanitary se~7er and 

water supply sys terns within tlie City of Lodi. 
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4. Alvin Alliiicndinger ownc~l ctnd oper.itd the R-nsy f3cc Dry Cleciiicrs ii t 

thc 13usy Bee. Sitc froin 1984 through 1987. His operations ,it this dry c.lcciiicrs x c ’  

allc~;cd to 1icivc caused e~ivironnic~iit~il cont,iiiiiiiciti(~ii. MSI Tiisurciiicc Coiiipaiiy, cis tlic 

iiisurcr of Alvin Alliiicndiiiger, has been sued as the Gs tate of Alvin Alliiiendiiigcr, 

c>d ,  pursuaiit to the Ccilifornia I’robatc Codc scctioii 550, et scq., in that f c d c r d  

litigcition identified at paragraph 12 of this sc~tioii. 

5. Fred m d  ‘l’iii‘i Tioc~s owned and operntcd thc Busy Bcc T h y  Clcaners at  tlic 

Busy BCT Site from 1987 through Octotxr 1996, wlim tlic dry clcciiiiiig busiiitass wcis 

dc>stroyeci ii i  a fir(.. During this period, tlw opcrations at this dry clc>aiicm 

cillcypl to have. givcn rise' to ciivirot~incntal coiitamiiiation at thc sitc. 

Lilso 



8. 7’hc. Cdiforiiia Regional Wcit(3r Qudity ControI Roarci (tlic “RWQCIS”) is 

currc~ii tly tlic lead govcriimcntal agency rcsyonsiblc for tlic B L ~ s ~  Rcc Site. 

9. I n  tlic iiitcwsts of preserving soil and grouiidwa tcr q ciality aiid cxpcditiiig 

tlic iiivcs tiga tion m d  tlic remediation of tlic BUSY Rec Sit?, thc Busy Bec L>cfciidaii ts 

h w c  b c w i  workmg with the IiWQCR and Iiavr talteii various iiielcisures to invc>stigate 

and rmiediatc the allcgcd cwntciiiiina tion in tlic soil cind groundwatc~ a t  thc Busy 13ee 

Sitc. 

10. As part of  the iiivcstigcitioii m c i  remedicition I m ’ a u r w  sct forth above, tlic 

Busy Bce 13c~feiidants have caused to bc issucd a Draft Rcmiedial Iiivcstigation Report 

and Fc>asibihty Study Workplan prcpnred by E2C’ Tiemc~liation cLt tcd A p l  1, 2004, 

stibmittcd to the. RWQCB on April 4, 2004. ‘1’111s documcnt and its subscqucnt 

ameiidments circ’ refcrrcd to the ”Worltplaii.” 

1 1 . As ycil.t of the iiivc>stig&ioii and rcmedicttion iiiecisrires sct forth ctbovc, 

G2C Rciiwdiation slid1 prcpme aiid issuc. c~ Remedial Action Plm (”RAP”), w h ~ c h  wrll 

idcntify and describe the work nc~c’ssary for cleaii-up of tlic Busy Bcci Site. 
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were rc~syo~isiblc 111 p x t  for thc contammation at tlic Busy U w  Sitc (the ”1 ,odi Act ion”) .  

14. The Busy Ike Sitc is a listcd site, cis Idtiitificd in Cciliforiiia I I c ~ i l t h  cG 

Safety C‘odc Scctioii 25356, and is thercforc subject to the procdurcs, stclndcxds, cmd 

othcr rcquireiiicnts of thc HCizard~>~is Substance Account Act. 

l6.  ‘I’he City has bcen ideiitificd as a potentially responsible party or PRP a t  

thc Busy Bec Site, and the City has taken steps to attempt to resolve its a1lel;ed liability 

for coiitaminat-ion at this site. 
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resolve the liabilities arising from this judgiiiciit as well as potential liabili ties associated 

with other lawsuits involving UIC/USIC:, the City has agreed to participate in this 

Agrec.men t. 

18. ‘The City and the Busy Eke L3efendaiits have a11 iiitcrcst 111 resolving m y  

cmd all disp~ites betwtt~ii thcm r~gardiiig thcir respcctivc dleged licibility for thc cillcgc~ci 

coiitciiniii‘itron ci t this site by agrcciiig to an alloccition o f  rcsponsibil1tic.s at tlic Busy 1 3 c ~  

Site, thcrc>by rcsolvmg thc v‘irious claims that licive ariscn clmolig thcm. 
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22. Substantial disputes have existed among the Scttling Partics r c p r d i n g  

their respective liabilities arising from the alleged eiwironiiiental contamination at the 

Busy Bee Site. By and through this agreement, the Settling Parties have 1 1 0 ~ 7  resolved to 

scttlc any and all disputes a m o n g  them arising from or r e l a t ~ l  to the: alleged 

environmental coiitamiiia tion or its causes at tlic Busy Bee Site, iiicluding those claims 

and countcrclaims arising from any al1ej;ed civil rights violations. 

NOW, T I  lEI<EFOI<E, in considcratioii for the mtihiCil promises sc>t forth in this 

Agreeiiieiit, the City, thc Busy Bee Defendants, and UIC/ USIC‘ a g r c ~  to x>solvc tlicir 

diffcrcmces in thc iiiaiiiier set forth below. 

C‘. Mutual I-Prmznjses and Conditions of Settlement 

1. Preconditions to Settlement of Allocation Rights 

‘I’his Agreement contemylatcs that the> Settling Parties will each talw or au tliorize 

thci t ccrtciin steps bc taken for the purposc of obtaining a rc>lcasc>, OIIC from tlic o t l i c ~ ,  

and as idciitificd bclow: 



In  order to fund the work rcquircd by the RAP, the Busy Bc\c Defendaiits 

shall f~ ind  

Rcmcdicition. A copy of this contract is attcicheci a s  Exhibit A. While thc 

Busy Rec Dcfcndants will be responsible for thc initid iiegoticltion of this 

contract, in considcrcition of the mutucil release th'it is found in this 

Agrwiiieiit, the> City will bc iiaiiicd as a third p r t y  beneficiary to this 

contract. '1'0 p~irchasc this c-oiitract, the Busy Bee Dcfcndmts shall be 

rcquircd to p.iy tlic PFP coiitrxt price iii an miouiit up to tho avciilciblc 

totd linliility policy limits of UIC Policy no. MI' 50 5494 cind MSI I'olicy 

"P'ay for Perforiiiaiice" ("PFP") coiitr'ict with E2C 

1x0. MI'-5-223344496. Thc cI11IoLl1its ~ C X ~ L I W C ~  to fLInt l  t I i ~  contrc1c-t ~ h c i l l  be 

deposited into hank xcount  ("C'lcaiiuy Account") for timed witlidrciwcd 

by l+,2c' pursuclnt to thc tcw1is of the I'FP contrac-t. 

In dd i t i on  to the paymtnt(s) funding the I'FP contract, thc Busy Kcvi 

Dcfendnnts cigrc~c' that they will p y  $100,000 into a trust account cis ci 

buffcr known 'is the "Busy Bec3 Buffcr." Oncc all available funds in the 

Cleanup Account cind thc City Buffcr Acc-omit (described in Part C 1 d 

below) hcive been ~ x h ~ i ~ s  tccl, the fuiids in tlw Busy Bee. Buffc>r mCiy bc 

used to p y  any rccisoiiable expeiises ~ieccss~iry to obtciin ci "no fu r thc~  

S ell1 ciiiciit A grccii 1 cn 1 and 
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cictioii lctter” or its functional eyuivalcnt, if tlie PFP contract tcrmmatcs 

without obtaining a ”no f u r t h c ~  action lcttcr” or its functional cquivalcmt 

Any rcsidual ftiiids in thcl Busy Bee Buffer will revert to the Busy Bee 

I>efendants’ iiisurcrs if any amomits remain following tlic issuance of ci no 

further ‘ic tion 1 cl ttcr . 

(P) I n  the wcmt the RAP IS not completed and the PFP coiitrcict has bcc.n 

tc>riniiiCi tcxi, ci~iy remaining funds in tlie C‘lcaiiuy Account s h l l  be 

civciilciblc for tlic City to use' to coiiiyIctc> thc RAI-’. 

(f) ‘I’hc City’s rcpair of tlie sewer imiiiediatcly downs twain frl-om tlic Btisy 

R o c  facility must be clone in coordination with E2C’s M ~ O I - ~  u n c t c ~  the I’FI’ 

contract . 



2. Allocation of Responsibilities for Busy lj-ee Site 

('1) I n  considcration of UICs wLiivcr of its riglit t o  collcct cii-ty judgmei-tt or  

attoriicys' fecs in coniicctioii with (1) that ccisc' known 

1 111 i p r r  i 111 sr 

99AS01074, (2) the Civil Rights Action, (3) thc 11580 Action, aiid (4) the 

pcrfoniimcc of tliosc Pr""iiditioiis iiiiposed upon the Busy Bee 

~c~fcndCiii ts ,  identified above, tlicl City agrccs that i t  ,iloi-tc will b c )  

rcsponsihle for tiny ndditioncil or  futurt-' cLiiiiis iiicidc by ciiiy o thcr pcrsoiis 

or entitics cla1mmg dmiages or injuries or ass~rt ing kgal  rights as a result 

of cnviroiimciital contammation that is allcgcd to havc tctltcii place from 

tlic opcrcitions of tlie Busy Bee Dry Clcmicrs a n d  that it will l i i c tkc  110 

furtlicr dciiimds on tlie Busy Bee Dcfcmdants. I f  thc City dc3faults i n  its 

obligatioiis cind UIC elects to scck pciymcnt of those fees cind costs 

pcwiiittcd by this Agreement, the City will continuc to havc tlic saiio 

dutics idciitificd above>. 111 coi-tnection with this proiiiisc, tlic) City will file) 

ci Satisfxtion of Judgment in Scin Joaquiii County Supwiior Court, C a s ~  

No. CVO 10002. 

C ' r h i j  of 1,oriz [ I  

z CP Co ~~zjiiz/i!j, Scicrcimcnto Supwior Court, < 7'cisc N o  
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tli'it x t ion  known cis the 1,odi Action. UIC cPS USIC will cilso W ~ ~ I V C  m y  

rig11 t to  nttoriwys' fces arising from the cippc~al to  the. C'ourt o f  Appcal foi 

the ?'liird Ayyellcitc District. 

If the court rc4ust.s to gr'int tlw contribtition bar, thtw this settlemcnt will 

bc dccmtd to havc f'iiled, and all Pcirties will be resyonsiblc to protc'ct 

thcir rcspectivc intcrcsts as a result of this fciiltire. This f d u r e  will c i l l o ~ ~  

U1C: & U S l C  t o  s c ~ l <  rccovcry oii its cl'iiiiis for 'ittoriieys' fees in Iliirgtrnf 

J I I S I [ ~ L ~ I L C ( J  Co., ci (71., u. Crfy  ofI,orlr, U.S. District Court, E D .  Cal., Ccisc No. S 

98-1712 FCLI/JE;M cind City o f  Lorfr, Cdr@riiir 71. I / i i rgmf  Ii isi[i*t7irw Coriipiy,  

U.S. District Court, ELI. Cal., Case No. S 01-1718 FCI)/ JFM. 

3.  Release 



Superior Court, County of San Joayuin, Action No. CVOlOOO2. ‘I’lie City 

also forever releases UIC and tJSIC from any and all claims, denia~ids, 

causes of  action, obligations, liens, damages, losses, costs, aiicl a ttorneys’, 

consultants’, and experts’ fees aiid expensc:s of  every kind and na turc: 

whatsoevcr, known and unl<nown, fixed or contingent, arising froiii, 

rcla tcd to, or connected with the alleged contaniina tioii in, at, or around 

the Busy Bee Site or that arise from those policies of insurance issucd or  

all c ge dl y is sue ci to M &I‘ hives tmen ts . 

(17) I n  considercitioii of thc. proiiiises c~xchangcd cilxwe c i i ~ d  tlic pmti i ig  of ci 

contribution bar cis c ontciiiylatcd by this Apwiiieiit, tlic Busy Bcc 

Lkfc~ndeints forever release thc C ’ i t y  and cwh of its clcctecl ~ffici~ils,  

ci~7&7Ollltcd OfflclcllS, lllallagers, OfflCC1.S, ~ ~ ~ ~ l l l l l l S ~ ~ c ~ ~ O ~ S ,  clSSl~~l15, cifflhatC’d 

md rc>la t c d  l e p l  entitics, agcnt?, employcws, scrvciiits, rcprcseiitcitivc>s, 

cind political c i ~ ~ ~ m c i t i ~ m ~  or subdivisic~~~s, including without liinitatron its 

iiisurcrs cind sureties, of m d  from m y  and all c lciiiiis, dciiicincts, causes o f  

d C  tlon, obll~;atlons, I l c m ,  CiaMa~;eS, losscs, costs, and attorneys’, 

cmnsultciiits’, m d  cxpcrts’ fees and c ~ x p i s w  of every kiiicl and n‘iturc’ 

whatsoever, known clnd unknown, fixed or contingent, ctrlsl~ig from, 

rclatcd to, or collllc~c’tc~d Wltll thc dllcq;‘d COl~td111117c~t1o17 111, el t, or around 

the> Busy B c c  Site and iiiore particularly dcscribcd in tlic Uii i td Stcites 

Illstrict Court, Eastern District of California, Action No. CIV-S-00-2441 

FC‘Tl/ JF M, nnd Cclllforiilcl Superior Court, County o f  San J ~ ~ i ~ ~ ~ i i i ,  Action 

N o  CVO 10002. 

(c) in consideratioii of the promises cxcliangeci above, including but not 

limited to the City’s agreement to accept responsibility for coiiipletion of 

the RAP and the risk of any further claims arisiiy; from or rclated to the 

Sctt Icmcn t Agl-ccnlcn t and 
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(i) UIC C! USIC will forever release the City and each of  its electc~i 

officials, appointed officials, managers, officms, acliiiinistrators, 

assigns, affiliated and related legal cmtities, agents, eiiiploj~ec:~, 

swvaiits, representatives, and political associations or  subdivisions, 

includiiig without limitation its insurers and sureties, of and from 

any and all claims, demands, causes of action, obligations, liens, 

damagc:~, losses, costs, and attorneys', consultants', and experts' 

fccs and expenses of every l<ind and nature ~7liatsoever, l<nown 

aiid unknown, fixed or contingent, arising from, rclated to, or  

coiinected with the alleged contamination in, at, or around the Busy 

Bee Site, c:xcept that UIC/ USIC shall have tlic right to enforcc a 

perinanent iiijjuiiction as orctercd in L/f/ig~~rd 71. C:ifi/ ofI,orii,  U.S. 

District Court, ED Cal, Case No. S 98-17'12 FC:D/JFM. If the City 

violates this iiijjunction, UIC & USIC will have any and a11 rights t-o 

sc?el< such order, sanctions, and/or damages as m a y  bc: appropriate. 

(ii) IJntil the no furthcr action lcttcr or its equivalent is issucd, UIC C! 

USIC and the City agree that t h y  will jouitly stipulate to stay of 

the lawsuits filed in the U.S. District Court for the Eastern District 

o f  California, 1 [ ~ ~ i g l r r d  71 City o f I , o d / ,  Ccise No. S 98-1712 FCD/ JI.'M, 

a ~ i d  ( > l f I /  [fI,clrf/ 71. ufZ/gr7l'd, ( ~ S C  NO. S 01-1718 FCLI/JPM, c i ~ i d  S C T ~ C  

Sctllcmcnt Agrccmcnt iiiiil 
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an ordcx coiifirmiiig this stay until thv c.on tliigcwws to this 

settlcmcnt hnvc been mct. 

4. Dismissal 

Within 60 days after a final order granting the motion for a good faith sett-lement has  

been cntcred, thc City and the Busy Bee Defendants shall dismiss with pxjudicc: any  and all 

claims, ac tioiis, administrative actions, and lawsuits (including appcals) pending in all statc 

and fedcral jLirisdictions as to one another iiicluding, but not limited to, tlic action peiiding in 

the United States Llistrict Court for tlie Eastern District of  California, Cast No.  CIV S-00-2441 

ICD/ JFM, as well as in any administrative veiiuc:~. Consistent with such dismissal, the City 

shall support the BUSY Bee Ikfendants’ motion for good faith settlement, seeking to bar m y  

claiiiis froiii other parties for contribution related to any alleged or  actual contaiiiination at tlie 

Busy Bee  Sitc. In turn, the Busy B e e  Defciidants shall support the City’s motion for good faith 

scttlement sccking to bar any claiins from other parties for contribution rclated to any allcged 

or actual coiitamiiiation at the Busy Rc:e Site. 

In thc California Superior Court, County of Sail J o a c p i n ,  Case No. CVOI 0002, tlic City 

agrces that it will file a satisfaction of judgmcnt of tlie Husy Bee I.>efendants therein and a 

disniissal with pwjud icc as to any remainiiig defeiidants within 60 days after a good faith 

scttlemcnt order has been issued regarding tlie settlement betwccii the City and the Busy r k c l  

L)efendaiit-s. IJIC:/USTC waives its right to c:ollect the judgiiient against tlic City in the 

Scttlciiicnt Agrccmeiit iiiicl 
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CC~liforiiiLi Superior Court, County of Scicrcunento, Case No. 99 AS 01074, by filing c~ scitisfaction 

of j u d p m t  therein within 60 days cifter 

rcyprding the sc~ttlcmcnt bctween the City and thc Busy B c c  Lkfcndmts. 

good fcutli settlement order 11'1s lwen issued 

5. Scope of this Agreement 

Scltlcmcnt Agi'ccmcnt a n d  
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without liiiiitation, thcir sureties and/or 'ittoriieys, except cis o thcrwisc piovidcd by this 

Agrecmcnt. 

6. No Admission of kiabilitv 

By c.oiitri1)u tint; to the se ttlemmt of this claim, thc Sc ttliiq; Defciiclaiits 1icivc not 

cidmitted m d  do not d i n i t  that they x c  liciblc for any ~Liiii~iges chiiiic~d by the City and/or  

the othcr pcirties to  a i y  lawsuits or yrocecdiiigs. 'rhc rcccipt of  m y  scttlcmeiit procwds or m y  

y'iyiiieiits for thcl investigation and/or reincdiation at the Busy Bee Site shcill not bc ~ o n s i d ~ r ~ d  

m cidiiiissic)ii o f  liability. 'r'his settleiiient represciits aii cilgrcwiient rcs~iltiiig f rom disputd 

issues of  fact aiid of Liw. By entcriiig into this Agreciiiciit, the Settling Partics do iiot c idm~t  

thcit they, iiidividually or jointly, havc any liability or obligcition for the x t u a l  or allcgcd 

cnvironiiieiital containination within Lodi. Noiie o f  tht) twins reflected hcrciii nor m y  

stcitciiiciits or coiiiiiiuiiicntions iiiaclc by the Scttliiig PLirtiCs or t h r  cigciits, cittoriieys, or  

iiisurcrs during thc iiegotic~tions leciding to this Agreement shall be co~isrdc~rcd admissions of 

liability by or on bchalf o f  aiiy of  the Settling Pcirtics. 

7. No Liens or Enc-u-mbrances 

E'ich Se ttling I'arty rcpcscmts and warrants that no othcr ycrson or cmt1ty Ii'lS, or h'lS 

had, any interest 111 the claims, deiiiands, obligations, or causes of ac t i m  referred to  111 this 

Agrccmciit. Each Scttliiig Party further rc>prcwiits and warrmts thcit it has the sole riglit cind 



8. UncertaiEty of Circumstances 

Each party hereto acknowledges that there is a risk that, subsequent to the execution of 

this Agreement, it iiiay incur, suffer, or sustain a n  injury, loss, damages, costs, a ttoriwys’ fees, 

expenses, o r  any of thesc, which are in some way caused by or comiected ~ i t h  the matters 

released and referrcd to above, which arc’ unknown and ~uianticipatc~d a t  the time this 

Agreemrmt is s i p c d ,  or which are not presently capable of being ascertained, aiid furtlier that 

there is a risk that sucli daiiiagcs as are l<iiown may become more scrious than the Settling 

I’artics now expect or aiiticiyatc:. Nctvertheless, each of the Settling Partics hereto 

x I< I IcwI~~~ ;w that this Agreeinelit has been negotiated and agreed upon in light of tlia t 

rcalization and hereby expressly waives any rights it may havc in  such ~ i i i s ~ ~ ~ p e c t d  claims. 

‘I’his rclc~ise of claims is not intended to release m y  contractual rights that a policy holder may 

have against his, her, or its own insurer. 

9. Waiver of Rights (Civil Code is 1542) 

In entering into this settlement agreement, each Settling Party Iias had the benefit- of 

legal counsel aiid has  bc:en advised of, understands, and kiiowingly aiid specifically waives its 

rigli ts uncter California Civil <.kjde Section 3.542, which provides a s  follows: 

Scttlcmcnt Agrccmcnt and 
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C'EIZTAIN C'LAlMS NOT AFFGC'L'EU BY GENERAI, RELEASE - A 
g e i i t d  release does not extend to clciims which the creditor docs not 
Icnow or suspect to exist in his favor at the time of c>xcnitinl; thc rc~lease 
which, if known by him, must have inateridly ciffcctcd his set tlcmeiit 
with debtor. 

Each party Iicrcto furtlic~r w'iivcs a11 rights under m y  similar LIW in .iny state' or 

tcrritory of the United Statc)s. 

10. Attorneys' Fees and Costs 

Exccpt <is set forth in Scctioii C.S(c)(i), the City and UIC & USIC c1cl<~~o~71~~dgc 

and c t p w  thcit thcy are to bear their owns costs, expenscs, expert cuid consultmt fees, 

and ;tttorncys' fees arising out of tlic imitters set forth hcrcin ciiic3 coiinected to the 

litigcition surrouiidiiig the Busy Bec Sitc, thc nogoticltron, drafting, ci t id  c>xc>cution o f  this 

Agrwmmt,  and all matters arising out of or coniicctc~l therewith. 

11. Continuinglu~~sdiction 

Following the cxccu tion of this Agwinent, tlic Honorablc I+aiil< C. Damrcll, Jr., 

o f  thc> Uiiitcd States District Court for the &.astern District of California shall rctain 

jurisc2ictioii over this x t ion  for purposes of enforccmciit of  the terms (of this Agrc~micmt 

pursuant t o  Califori-ua Coclc) of Civil Proccdurc scc.tion 664.6 or  any o ther simrlcir Inw in 

tiny stat<> or tcrritory of thc Uiiitcd Stcites as well as the pc~iii~iiiciit injuliction in 1Iiiigirrri 

Sctllcmcnt A y  ccmcnt m d  
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12. &ach of the Agreement 

I n  tlw w c n t  o f  litigntion or motion prcictic-e ansmg out of or rclciting t o  tht. 

pcrformaiicc of  or the breach of this Agrcwiient, including its interprct'ition, the> 

prwciiling Party or Parties shall recover their reasonciblc cittornclys' few m d  costs 

mcurrcd 111 that litigation or motion practicc. 

This Agrcciiwnt superscdes m y  prior communications, cigrcwiimts, aiid 

undcrs tcindmgs regxding  the mcittcrs contaiiic~t hercm bcltwecii tlic sigiicitorios here to 

or thcir rc~yresentatives. Any reprcscntcition, promise, or condition in coiimv3ion with 

SLIC 11 iiintters that is not iiicorporated in this Agreement shall n o t  be biiiclmg upon any 

of the Settling Pcirties. 

14. Binling Effect 

Subject to the coiiditions found in this Agrwiiieiit, this Agreement shaII be 

[%nciiiig L I ~ I I  and shall inure to the benefit of the Scttling Partics as well as their 

respec tivc officers and directors, the respcctivc: heirs, executors, administrators, 

tiustors, trus tees, beneficiaries, predecessors, succcssors, affiliated aiid related entities, 

officcw, directors, principals, agents, eniployees, assigns, repr"s[?iit~itivcs, aiicl all 

persons, firms, associations, aiid/ or corporations comiected with tliciii, including, 

without limitation, their sureties and/or attorneys, cxcept as o thcrwisc provided by this 

A), ' 1 .> c . c . m e n t .  

I'agc 1 s 



15. Severability 

If any provision or nny part o f  any provisiioii o f  this Agreemciit is for any rcCisoii 

hcld to be invalid, uiicnforct~ablc, or contrary to m y  public policy, law, st‘itti tc, m d /  or 

orciinance, thcn tlicl rc~niciinder of this Agrcmiicnt shcill not be ciffcc-tcd tlicrc+y m d  shall 

rciiiaiii vcilid ci~id fully cnforccable. 

16. Benefit ofCounsel/Consultants 

I k h  IJcirty rcprescnts m d  warrants thCit it h n s  berii fully ciciviscd by its cittorix’y 

c-oncc~-ning thc cffcct and finality of this Agrc~mciit, and that thc Party uiidcrs taiids, 

without rcwrvation or doubt, tlic cffcct and finality of this Agrcwment. 

llCw1i Party furtlirr represents m d  warrmts that I t  dtsires to forcvcr and fully 

rclt~asc tinct discliargc all olhcr Parties to this Agreement to the extent stcitcxi 111 this 

Agrcement and understands tli& by c>xc~cutioii of this Agrccimmt, iio furthc>r clCiims 

against m y  Pnrty, cir~smg out o f  the matters released, may c ~ c r  be asserted by ,iny Party 

hcreto cxc-opt ‘is otlicrwisc provided for in this Agre‘emcnt in Scction C.~(C)(I). 

17. Counterparts 



18. Representations and Warranties 

‘I’li~’ SC’ t t h g  I’cirties makc thc followiii~~ r e y r ~ c ~ i t c ~ t i o ~ i s  and Warr2111tlPS to thc 

cxtcnt that the rc~prescntation IS related to its own rcspcctivcl knowlcdgc, intermis, or 

xtioii: 

(‘I) Each Party warrants that, ‘1ftCY re’c~clvm~; CldVlCC of co~lllsc’I, lie, shc or it 

has frccly agrccd to enter into this Agrcwiicnt; 

Iiach Party warrants th‘it it is fully ‘iu thorized to cntcr into this Agrcmiieiit 

on behalf of itself aiid that each Party’s signatory IS authorizcd to sign on 

behalf of tlic Party identified; and 

All Parties separately wdrraiit ciiid represent tli‘it they Iicivc> rc~ id  this 

entire Agrcc3iiient and know thc contents liereof, t h t  thc terms licrcof x c ’  

contractual aiid not inerely rccitals, c~iid that they Iiavc sigiiecl this 

Agrcwiimt of their own frcc will, rcspcctivcly, m d  without durc 

(13) 

(c )  

19. Governing 1,aw 

20. Warning as Required by T,aw 

All persons signing this releasc must r c ~ ~ l  ciiid ttndcrstand it in its cntircty m d  

truly in tmd to tcriniiiatc, irrevoccibly, all their rights to  further pursue’ or  prosecutc 



..I 

their causes of action, demands, or cIaims against each of the other Settling Parties 

herein. In particular, please note: 

(a) 

persons released may not be parties to the Iawsuit(s), claims, actions, or 

judpents  to be dismissed, but nevertheless release of them is required as 

a necessary part of the settlement evidenced by this Agreement and 

release. 

The extensive description of the persons released. Some of the 

(b) 

of the undersigned to forthwith dismiss with prejudice any and a11 

pending lawsuits, claims, actions, or any other type of legal proceeding as 

set forth herein. 

Each of the undersigned hereby authorizes and directs the attorney 

(c) 
been made to the undersigned. 

No promise, inducement, or agreement not expressed herein has 

A 

DATED: 
DAVID MUSTIN, Individually and as a 
General Partner of M&P INVESTMENTS 

APPROVED AS TO FORM 

MAYALL, HUIIEEY, KNUTSEN, SMITH & 
GREEN 

M&P 

Settlement Agreement and 
Mutual Release (v.3,) 

Page 2 1 



APPROVED AS TO FORM 

DATED: 1 o /cC/O-f 

APPROVED AS TO FORM 

DATED: 

LEWIS BRISBOIS 
LLP h 

. 
GLENN A. FRIEDMAN, Attorneys for M&P 
INVESTMENTS and DAVID MUSTIN 

LARRY B. HANSEN, MAYOR, CITY OF LODI 

City Attorney, CITY OF LODI 

MAIIGAIXE? DOLLBAUM, A t t a o r  the 
CITY OF LODI 

A 

ESTATE OF FRANK TAUT, 

Settlement Agreement and 
Mutual Rclense (v.3) 

Page 22 



APPROVED AS TO FORM 

DATED: /'/'qhJ BIJLLWANT HBUSER BAILEY, PC 

c----, 

FLORENCE, Attorneys for 
Defendant, ESTATE OF FRANK PAUL, 
Deceased 

APPROVED AS TO FORM 
DATJm: 1 o/ islop 

nt, E S T A ~ O F  ALVIN 
ALL DINGER, Deceased 

DATED: 

SCOTT KALLANDER, ASST. CORP. 
SECRETARY 
On Behalf of UNIGARD INSURANCE 
COMPANY AND UNIGAIiD SECURITY 
INSURANCE COMPANY 

Settlement Agreement and 
Mutual Release (v.3) 

Page 23 



OCT 16 ' 02  04:16PM UNZGGRD LEGRL DEPl 
Oct-15-2004 04:15pm From- 

J 

DATED: 

DATED: 
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1. AA# 
2. JV# 

CITY OF LODl 
APPROPRIATION ADJUSTMENT REQUEST 

TO. 
3 FROM I Rebecca Areida-Yadav 15. DATE. 05/10/2012 
4 DEPARTMENT/DIVISION. Public Works 

llnternal Services Dept - Budget Division 

I I I I I I 
. REQUEST IS MADE TO FUND THE FOLLOWING PROJECT NOT INCLUDED IN THE CURRENT BUDGET 

'lease provide a description of the project, the total cost of the project, as well as justification for the 
?quested adjustment. If you need more space, use an additional sheet and attach to this form. 

Iversight costs related to the PCElTCE Busy Bee Plume site. 

Council has authorized the appropriation adjustment, complete the following: 

leeting Date: 

lepartment Head Signature: CWwQ &A,- W\ 

Res No: Attach copy of resolution to this form. 

8. APPROVAL SIGNATURES 

Depdty City Managerllnternal Services Manager Date 

Submit coinp eted form to the Budget Division with any required documentation 
Final approval will be provided in electronic copy format 



RESOLUTION NO. 2012-84 

WHEREAS, the City agreed to pay the State Water Resources Control Board 
oversight costs in the Busy Bee Plume when it settled with the defendants; however, 
these costs were billed by the Board to Busy Bee’s retired counsel in error; and 

WHEREAS, per the Settlement Agreement and Remedial Action Plan letter, 
oversight costs incurred after June 2008 are the City’s responsibility; and 

WHEREAS, the settlement did create a source of funds to pay for the oversight, 

WHEREAS, the requested appropriation will cover past unpaid invoices and 

and the cleanup is reportedly near completion; and 

those we may receive for the oversight period through June 30, 2012. 

NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 
approve the appropriation of $30,000 from the Busy Bee Plume Fund for State Water 
Resources Control Board oversight costs related to the PCEiTCE Busy Bee Plume. 

Dated: June 6, 2012 ................................................................... ------_-_--_________----------------------------------------------- 
I hereby certify that Resolution No. 2012-84 was passed and adopted by the City 

Council of the City of Lodi in a regular meeting held June 6, 201 2, by the following vote: 

AYES: COUNCIL MEMBERS - Hansen, Johnson, Katzakian, Nakanishi, 
and Mayor Mounce 

NOES: COUNCIL MEMBERS - None 

ABSENT: COUNCIL MEMBERS - None 

e ABSTAIN: COUNCIL MEMBERS - None 

RAND1 JOHL 
City Clerk 

201 2-84 




