REGULAR CALENDAR Agenda Item K-1 - Consideration of request for passage of Ordinance
~ R and Resolution re Cable TV Programming.
CONSIDERATION ~ This agenda item was introduced by City Manager Glaves. City
OF REQUEST FOR  Attorney Stein then addressed the Council advising that it
PASSAGE OF ~ ~  would be his recommendation that the Council refer the matter to
—ORDINANCE AND .. the Attorney General for an opinion as to the legality of the.
RESOLUTION RE proposed Ordinance.
CABLE TV
PROGRAMMING The following persons spoke on behalf of the request for
passage of the proposed ordinance and resolution re Cable
TV Programming:

1) Brenton Bleier, Attorney-at-law, 1764 LeBec Court, Lodi
2) LaDon Bader, 1808 Reisling Drive, Lodi

3) Dr.iHayne Kildall, Center of Hope, 307 W. Lockeford St.,
Lod

4) Mr. Hoffman, 805 Pinot Noir Drive, Lodi
5) John Yon Kuhimann, 729 Howard St., Lodi
6) Jim Baum, 1420 Edgewood Drive, Lodi

7) Kevin Finn, 6244 Greenback Lane, Citrus Heights, California
8) Clint Hollworth, Lodi

9) Nancy Bleier, 1764 LeBec Court, Lodi

10) Marshall Hunt, 724 S. Church St., Lodi

11) Patsy Jackson, 1615 Scarborough, Lodi

12) Connie Simfenderfer, 1238 S. Sunset Drive, Lodi

13) Ross Schmiedt, 1231 S. Church Street, Lodi

14) Clarence Hartley, 838 S. Mills Avenue, Lodi

The following persons spoke in opposition of the request
for passage of a proposed Ordinance and Resolution re Cable
TV Programming:

1) Deanna Enright, Manager, Lodi Cable TV, 1521 South
Stockton Street, Lodi

2) Don Garrison, 1825 S. Church Street, Lodi
3) Leonard Lachendro, 531 Virginia Avenue, Lodi
4) Cathy Nightengale, 583 N. Loma Drive, Lodi

5) Phil Polenske, 1443 Holly Drive, Lodi
6) Nancy Miller, 791 E. Armstrong Rd., Lod?

7) Victor Goehring, Attorney-at-law, 125 N. Pleasant.
Avenue, Lodi

8) Nancy Dembek, 218 Rainier Drive, Lodi

There being no other persons wishing to speak on the subject
the public portion of the hearing was closed.

A lengthy discussion followed.

-4-
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Continued January 19, 1983

On motion of Mayor Reid, Olson second, Council by the
following vote directed City Attorney Stein to seek a
State Attorney General's opinion as to the legality of

the proposed Ordinance prohibiting the showing of sexually
explicit cablecast programming to minors without parental
presence or permission:

Ayes: Council Members - Olson, Pinkerton, and Reid

Noes: Councii Members - Snider

Absent: Council Members - Murphy

[ .
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CITY COUNCHL ‘ HENRY A. GLAVES, Jr.

City Manager
FRED M. REID, Mayor I O F L O D I ALICE M REIMC
‘ I i HE

ROBERT G. MURPHY,

Mayor Pro Tempore CITY HALL, 221 WEST PINE STREET City Clerk
|~ EVELYN M. OLSON POST OFFICE BOX 320 RONALD M. STEIN
" JAMES W. PINKERTON, fr. LODI. CALIFORNIA 95241 City Attorney
JOHN R (Randy) SNIDER (209) 334-5634

January 20, 1983

Mr. Jack R. Winkler

Chief Opinion Unit

State of California

Office of the Attorney General
555 Capitol Mall, Suite 350
Sacramento, California 95814

Re: Draft Ordinance Regarding Cable Television
Viewing by Minors

Dear Mr. Winkler:

Attached hereto is a copy of a draft ordinance relative to
the above-referenced subject which a citizen brought to the
Lodi City Council and asked Council to adopt.

The Council has taken the position that prior to any
consideration of the ordinance, they would ask your office,
through my office as City Attorney, for an opinion as to the
legality of the attached draft ordinance.

The two questions which I would request your opinion on are:

(1) Whether there has been preemption by the State through
Penal Code Sections 313 et seq. which prohibit the
distribution of harmful material to minors; and

(2) Assuming that there is no preemption, whether the draft
ordinance is violative of the First Amendment, or if there
are other Constitutional problems with the ordinance
therefore making the ordinance invalid.

For your information, I am attaching hereto a copy of two
memos which were based on said ordinance - one by my office
and the second, by counsel for the Lodi Cable Television
Company.

I would appreciate your opinion at your earliest
convenience. Thank you.

Sincerely yours,

N \ S
RONALD M. STEIN
City Attorney
RMS:vc

Attachments
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MEMORANDUM

DATZ: January 5, 1983
TO: Lodi Cable TV
FROM: Jacobs, Si)lls & Coblentz

RE: Proposed Lodi Ordinance/Regulation of
Program Content and Viewers

On January 19th the Lodi City Council will consider an
ordinance which is designed to prohitit the showing to minors
of "sex programming'" as therein defined through the use of "
cable television facilities without the express written nsent
or presence of the minor's parent. While limited to cablecast
programming, the proposed Ordinance imposes strict liability on
any person violating its proscription. -t

The ifollowing constitutes our analysis of the substan-

tial legal impediments to the enforcehbility of the proposed
Ordinance, should it be adopted by the Lodi City Council.

Summary:
~ There are no less than six different theories under
“which the proposed Ordinance would be found defective. First,
the Ordinance will be deemed preempted by pervasive state regu-

lation pertaining to the exposure of obscene materials to
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minors. Second, the proposed Nrdinance restricts materials
which are not obscene vithin the meaning of the First Amend-

ment. Third, tte proposed Ordinance violates the right of

“privacy to read, view and enjoy'whatever'one'pleéses in his or
her own home. Fourth, it violates the parent's liberty inter-
ests in rearing their children without governmental interven-
tion. Fifth, the proposed Ordinance lacks the essential ele-
ment of scienter. ‘Finally, it violates equal protection

because it is both underinclusive and overbroad.

Discussion:

I. State Preemption

The draft Ordinance is preempted by state legisla-

;,ﬁ_ tion. Under Article XI, Section 7 of the California Constitu-

tion, "A county or city may make and enforce within its limits

all local, police, sanitary, and other crdinances and regula-

tions not in conflict with general laws." See Bishop v. City
of San Jose, 1 C.3d 56, 61-62, Bl Cal.Rptr. 465, 460 P.2d 137

(1969). A municipal law not within the home rule purview of
protection of Article XI, Section 5 of California Constitution,
as would be the case here, “cannot be given effect to the ex-
tent that it conflicts with general lawa either directly or by
entering a field which general laws are intended to océupfvtb H

the exclusion of municipal regulation.” Birkenfeld v. Cit&_df._
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 Berkeley, 17 C€.3d 129, 141, 130 Cal.Rpt. 465, 550 P.2d 1001
(1976).
A local ordinance will be preempted by state law if:

(1) it attempts to iegislaté in an area preehpted by state law;
(2) duplicates existing state law; or (3) contradicts existing
state law. Lancaster v. Municipal Court (1972) 6 C.3d 805,
807-08.

Here, the draft Ordinance is squarely in conflict with
.Pa11f0tnia Penal Code Section 313, et. seq., which prohibits
the distribution of "hamful matter" to minors. As therein
deflined, "harmful matter" means: |

matter, taken as a wvhole, the predominant
appeal of which to the average person,
applying contemporary standards, is to
prurient interest, i.e., &8 shameful or
morbid interest in nudity, sex, or excre-
tion; and is matter which taken as a whole
goes substantially beyond customary limits.
of candor in description or representation
~of such matters; and is matter which taken
‘?“as a whole 1is utterly without redeeming

D T e A SN
...... . R R T e ok - RSN

The statutes goes on, however, to expressly exempt parental
action by providing: o L ;ﬁkf'

A. Nething in this chapter shall pro- .
hibit any parent or guardian from distribut-
ing any harmful matter to his child or ward. .
or permitting his child or ward to attend an
exhibition of any hamful matter if the
child or ward is accompanied by him.

B. Nothing in this chapter shall pro-
hibit any person from exhibiting any harmful
matter to any of the following:
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1. A minor who is accompanied by
his parent or guardian.

2. A minor who is accompanied by
an adult who reopresents himself to be
the parent or guardian of the minor and
vwhom the person, by the exercise of
reasonable care, does not have reason
to know 18 not the parent or guardian
of the minor. Cal. Penal Code Section
313.2.

Carl v. City of Los Angeles (1976) 61 Cal.App.2d 265, 269-270,

132 Cal.Rptr. 365, held that Section 313.1 of the Penal Code
preempts the field of offering and selling "harmful matter" to
minors. One portion of the Los Angeles ordinance there in
question, prohibited any person to sell, offer to sell or keep
for sale any hamful matter as defined by Section 313 of the
Penal Code in any newsrack on a public sidewalk unless the sale
wvas made in the presence of an adult person authorized to pre-
vent the purchase of such matter to a minor. The court found
that section of the ordinance conflicted with Section 313.1 by
"eriminalizing conduct connected with the’distrtbutionngfghaxﬁé
ful matter that is not prohibited by Section 313:1." 61 Cal,_
App.3d'at‘270. For instance, the L.A. Ordinance_extended-th§>
ptohibition'to persons who merely kept or maintained forfsale:
any harmful matter, whereas Section 313.1 prohibits only: the
distribution or offer to distribute such material. Further-
more, Section 313.1 contains scienter requirements not con- -
tained in the L.A. ordinance. The court thus concluded chat.

"“"subsection 7 imposes additional requirements on distributors-

4.




jof harmful matter not found in Section 313.1 . . . and [was])
Etherefbre void. 1d. at 271.

Carl seens dispositive. Like the L.A. ordinance in

:gggl; thé draft Lodi Ordinance criminalizés cond@ct which is
expressly exempt from criminal liability under Section 313.2 of
the Penal Code and extends criminal liability beyond that
covered by §313.1. The draft Ordinance imposes liabiiity where
the parent Mqigtributes" or allows his child to view "sex pro-
étammihg"-in his own home when he I8 not present or has not
- given written permission. Such conduct is exenmpt from punish-
‘ment under Penal Code Section 313.2(a), whose‘literéffiaﬁg&dge
allows the parent to distribute "any harmful matter to his
child," without condition orAquali.ficationv." | v |

A case subsequent to Carl held that the Qtate has not '
preempced the field of regulating material that is not obsc ene

as to ninors or adults. Gluck v. County of Los Angeles (19i9)

93 Cal.App.3d 121, 155 Cal.Rptr. 435. The court 1n Glucx heldj A G

that reasonable regulation of the time, place or manner of
speech, such as those restricting the display in newsracks
placed on-the public streets of certain nudity, is not pre-x;
empted By state reguiation. The regulation of the use of

streets and sidewalms has been a Craditional function of local

government. Although Gluck contained broad- 18989359¢h9§t£l§n.:ﬁ
towards the pre-emption doctrine ("if there is a significant

local interest to be served which may differ from one locality

50




to another then the presumption favors the validity of the

local ordinance‘?against an attack of state pre-emption.' “k‘j\'@?

Cal.App.3d at ra\g American Booksellers Association, Inc. V.

Superior Court* limited Gluck to the regulation of the use of

public streets and sidewalks. The draft Lodi Ordinance is not
such a regulation, and thus is nnot immune from state pre-

emptioh.**

II. Violation of the First Amendment

While obscene material is unprotected by the First

_Amendment, the Supreme Court in Miller v. California*** estab-

lished a stringent definitional test which must be overcome be-
fore First Amendment protections may be found inapplicable.
S Miller defined obscenity as:

Works which, taken as a whole, appeal
to the prurient interests in sex, which
protray sexual conduct in a patenly .offen-
sive way, and which, taken as a whole, do
not have serious literary, artistic, poli-
tical, or scientific value.

b

* T9{Cal App.3d 197, 201-02 (1982). TR

** .Cf, Music Plus Four Inc. V. Barnet (1980) 114
Cal.App.3d 1 : : pt “(city ordinance
governing the diaplay of drug paraphernalia in stores not
preempted since the ordinance is a time, place and manner regu-

lation).
*** 413 U.S. 15, 93 S.Ct. 2706, 37 L.Ed.2d 419 (1973).

6.
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The draft Ordinance defines '"sex programming" quite
broadly to include not only sexual acts but also '"female or male

genitalia, the anus of a male or female or that portion of the

 female breasts which includes the nipple." It is certainly con-
ceivable that programming which contains the mere exposure of a
female breast may not '"taken as a whole appeal to the prurient
interest" or '"lack serious literary, artistic, political or
scientific value." The proposed Ordinance would appear to re-
strict viewing of many "R" rated movies which would not be ob-

scene within the neaning of the First Amendment. Conceivably it |

could also restrict the viewing of scientific programming which
involve exposure of the hunan anatomy. In short, 'sex program-
ning" as regulated by the proposed Ordinance, would undoubtedly

include non-obscene programming protected by the First Amendment.

At first blush, the proposed Ordinance's restrictions on

viewihg of "sex programming'' to only juveniles -under thefagé»bf

18 years appears to tack the Suprewe Court's solicitous attitude e

towards the protection of children from exposure to pornography.

ERCEE

* See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93
S.Ct. 2628, 37 L.Ed.2d 445, where the court noted:

We have often pointedly recognized the
high importance of the state interest.in
regulating the exposure of obscene
materials to juveniles and unconsenting

[Footnote Continued on Next Page]
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However;»as'explained below, the draft Ordinance far ex-
ceeds the permissible regulation in this area. Simply put it

- fails to pass constitutional muster even under the more generous

standards applicable to minors.
The Supreme Court's view of the special considerations
attendant exposure of minors to ohscene material was most re-

cently reflected in New York v. Ferber, 50 U.S.L.W. 5077 (June

29, 1982), where the court upheld the constitutionality of a MNew
York criminal statute which prohibits persons from knowingly pro-
moting sexual performances by children under the age of 16 by
distributing material which depicts such performances. The court
relied heavily upon the state's interests in "safeguarding the
physical and psychological well-being of a minor". See Globe
Newspapers v. Superior Court, 50 U.S.L.W. 4759 (June 23, 1982).

The court noted that it had sustained legislation éimed at pro-
tecting the physical and emotional well-being of youth even. when’

those laws touch upon constitutionally protected rights. See

Prince v. Massachusetts, 321 U.S. 153, 168v(1944). Thewfactvthht

the use of children as subjects of pornographic materials was

[Continued From Preceeding Page]

adults. . . .; see also FCC v. Pacifica
Foundation, 438 U.S. 726, 98 5.Ct. 3026, 57

73 (the court u?holding the con-
stitutionality of the FCC's restriction of
broadcasts which contain material that was
indecent but not obscene).
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found by the legislature to be harmful to the psychological, emo-
tional, and mental health of the child, justified applilcation of

~a different standard of obscenity.*

The seminal case in the area of the state's right to
regulate the exposure of obscene materials to minors is Ginsberg

v. lew York, 390 U.S. 629, 88 S.ct. 1274, 20 L.Ed.2d 195 (1968).

Thefe, the Supreme Court upheld thé constitutionality of a
criminal obscenity statute which prohibited the sale to minors of
material defined to be obscene on the basis of its appeal to
minors, even though such material would not be ohscene to adults.
The defendant was charged with selling to a 16 year old boy, two
"girlie' magazines which contained pictures depicting female
nudity. The statute in question prohibited the sale to minors

of, inter alia, materials which contain nudity aﬁd which is-

"harmmful to minors." Nudity was defined as the showing of the
‘human male or female genitals, pubic area or buttock with less
than a full opaque covering, or the showing of a female breast
with less than a fully opaque covering of Any portion thereof
‘below the top of the nipple. . . . "Hamful to minors" was

defined as materigl which:

* See also Miller, sug ra, 413 U.S. at 27; Stanley v.
Georvia 394 U.5. 557, 56 L Ed.2d 542, 89 S.Ct. I=53 U.S.

V. Re iael 402 u.S. 351 357 ‘91 s.Ct. 1400 28 L.Ed.2d 813,
U.S. v ﬁrito, 413 U.S. 139, 163 93 S.Ct. 2674 37 L.Ed.2d
o13.
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-(1) - Predominantly appeals to the pru-
rient, shamful or morbid interests of
.minors, and

- (2) 1s patently offensive to prevail-
ing standards in the adult community as a.
whole with respect to what is suitable
materials for minors, and

(3) 1s utterly without redeeming
social importance for minors.

The Supreme Court held the magazines involved were not obscene
for adults. But the court rejected defendant's argument that
the scope of the First Amendment cannot be made to depend upon
whether the person is an adult or minor. Noting that the power
of the state to control the conduct of children reaches beyond
the scope of its authority over adults, the court found two in-
terests justifying the limitations of the statute. First, the
court recognized the parent's claim to authority in their own.

household. to direct the rearing of their children. The court

found. the legislation supported that parental claim and was de- “1; S

signed to. eid in the. diecharge of thet responsibility. The
court noted "?he prohibition against sales to minors does noc yhl

ber parents who ‘80 desire from purchasing the magazines for

their children.‘r Second "the state: had an independent intereat;'}'i :

in the well-being of its. youth, and CO see~that~they~are "eafe; .
3uarded from abuses' which might prevent their "growth into .

'free and- independent well-developed men and; citiziﬁ”l +The

court fbund that the state legislature could have»racionally ‘

Caliadedn Lt
e s

10.



-,

~/ @

concluded that the exposure to the materials proscribed consti-
tutes such an "abuse".

Ginsberg points up the failing in the draft Ordinance.

The critical distinction between the draft Ordinance and that
involved in Ginsberg is that the draft Ordinance does not re-
quire the essential elements of the Supreme Court's definition
of obscenity as adopted with respect to minors, i.e., the draft
Ordinance does not require that: 1) the proscribed material
predominantly appeal to the prurient interest of minors; 2) is
patently offensive to the prevailing standards in the adult
community as a whole with respect to what is suitable material
for minors; and 3) is without redeeming.social importance for
ninors. Whilc Ginsberg did not explicitly state wnether'the
inclusion of those elements in the statute at issue Qere essen-
tial to its constitutienality, tne-Subteme Court has more
recently held there are constitutional limits to what tne
legislature can do 1n this field. |

In Erznoznik v. City of Jacksonville 422 U.s. 205,
216, 95 S. Ce. ?268 45 L.Ed.2d 125 (1975),~a city ordinance

prohibited the showing of films containing nudity by a drtve-in
movie theatre wvhen its screen is visible from a pdblic street
or place.. It was conceded that the ordinance swept far beyond
the permissible restraints on obscenity under Mi;ler, and
applied to films that were protected by the First Amendment.

The c_rt then rejected the argument that the ozdinance was a

11.
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reasonable means of protecting minors from visual nudity.
Admitting that a state or municipality can adopt more stringent
__controls on communicative materials available to youth than on
those availale to adults, the court stated that minors are
nevertheless entitled to "a gsignificant measure of First
Amendment protection, and only in relatively narrow and well-
defined circumstances may government bar a public dissemination
ofvprotected materials to them." 422 U.S. at 212-213. The
court found the restriction was broader than pemmissible:

The ordinance is not directed against

sexually explicit nudity, nor is it other-
‘wise:limited. Rather, it sweepingly forbids

display of all films containing any un-

covered buttocks or breasts, irrespective of

context or pervasiveness. Thus it would bar

a fim containing a picture of a baby's

_buttock’s, the nude body of a war victim, or

scenes from a culture in which nudity is

indigenous. The ordinance also might prohi-

bit newsreel' scenes of the opening of'an art -

exhibit as well as shots of bathers on a

beach. Clearly all nudity cannot be deemed:

obscene even as to minors. See Ginsberg v.

‘New York, supra. WNor can:such.a:broad. re-

sEriction be Justified by any other govern-

mental interest pertaining to minors. : - T e
Speech that is neither obscene as to youths -
- nor:-subject to some other:legitimate pro- - -
scription cannot be suppressed solely to ‘
protect:the young from ideas or 'images that = u::
a legislative body thinks unsuitable for

them.” In most circumstances, the: wmil.uea-,;w*;f%-i%"-;_sf::-':'5’5._':a.:szkf"’"‘;’j

protected by the First Amendment arxe no less
applicable when government seeks to. control
t e flow of information to minors. - (Cita- o
‘gignglznd footnotes omitted.) 422 U.S. at "
1‘».“0 .

12,




' ‘f-public view of" ‘any photograph or drawing displaying nudity. :
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The court noted that to be obscene as to minors, material must

be "in some significant way, erotic." Id. at footnote 10.
Thus, the draft Ordinance does not contain the essen-.

tial elements of obscenity. What was objectionble about the

ordinance in Erznoznick is objectionable here. The draft

Ordinance only specifies certain types of depictions which are .
deemed offensive. It fails to require that these depictions
appeal to the prurient interzsts of children or is without
serious literary, artistic, political, or scientific value to
children. " In short, it does require the material be '"in some
significant way, erotic.". Therefore, the Ordinance as proposed
1a'ovétbfbad in restricting materials which are protected by
the First Amendment.

lThe;California courts have stricken other statiutes on

himllarfgfbbnde; xn Carl, supra, 61 Cal. App'2d at 2733vonef?*-

aectlon of ‘the L.A: ‘ordinance prohibited the exposure to’ the

| The court stated "Nudity alone is not enough to make material

'fleSally obscene," 1d. "at 273; quoting Jeikins v, Geotgiag”bls””
'-fU.S. 153 '161. The ordinance contained no qualificatio -

depicted nudity need not have had sexual arouaal, gra'lfic tiot,
or affront as its purpose or affect. ‘Hence" the courtﬁfb‘ %

that aubsection overbroad and unconatitutional.- See%also

American Booksellers Association, supra, 192" Cal App 3d 197.'

13.
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III. Violation of Yinor's Right to Privacy
. The proposed Ordinance violates the privacy rights of

individuals to do as they please in their own homes. The

seminal case in this area is Stanley v. Georgia, 394

U.S. 557, 22 L.Ed.2d 542, 89 S.Ct. 1243. 1In that case,
authorities were searching defendant's home pursuant to a
search warrant issued in respect to alleged bookmaking acti-
vities. 1In the course of the search the officers discovered
films which they considered obscene and seized them. Defendant
was charged with "knowingly having possession of . . . obscene
matter’” in violation of Georgia law. The court held that the
obscenity statute, insofar as it punished mere private posses-
sion of obscene matter, violated the First Amendment.

The court distinguished prior cases, as dealing with
the power of the state and federal governments to prohibit or

regulate certain public actions taken or intended to be taken

with respect to obscene matter. None had dealt with mere |
private possession.

In its analysis, the court first discussed the consti-
tutfonal right to receive information and ideas, régardleéiféf
theixr social worth. The court then identified the additional
dimension of the right to be free from unwanted gova:nmgntgliv"
intrusions into one's privacy. In this regard the defendant

asserted the right to read or observe what he pleases - the

14.
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right to satisfy his intellectual and emotional needs in the

privacy of his own home. The court held:

"Whatever may be the justifications
for other statutes regulating obscenity, we
do not think they reach into the privacy of
one's own home. If the First Amendment
means anything it means that a state has no
business telling a man, sitting alone in
his own house, what books he may read or
vhat films he may watch. Our whole consti-
tutional heritage rebels at the thought of
giving government power to control men's
minds." 394 U.S. at 565.

The progeny of Stanley have reaffirmed its holding as
applicable to essentially privacy issues. 1In U.S. v. Twelve

200 Foot Reels, 413 11.S. 123, 126, 93 S.Ct. 2665, 37 L.Ed.2d
500 (1973), the court stated:
Stanley depended, not on any First
Amendnent r{ght to putchase or possess ob-
scene materials, but on the right to

privacy in the home.

Similarly, United States v. Reidel, supra, in uphold-

ing the constitutionality of a federal statute which,prohibgggd;
the knowing use of mails for the delivery of obscene matter,
the court characterized Stanley as focusing on the freedom of

oind and thought and on the privacy of one's home.* Stanley,

* 402 y.S. at 355-356. In U.S. v. Thirt -Seven Photo-

raphs, 402 U.S. 363, 376, 28 L.Ed. , ' , where
the court held that 'whatever the scope of the righc to teceive
obscenity adumbrated in Stanley, that right, . . . doés not ex-
tend to one who is seeking . . . to distribute obscene
materials to the public, nor does it extend to one seeking to
import obscene naterials from abroad, whether for private. use
or public distribution.”

15.
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wvhile limited to establishing the constitutional right of

privacy in one's own home to possess obscene materials, has

nonetheless been consistently reaffirmed as to that essential

~ right of privacy.
The key issue is whether Sfinley would extend to the
privacy rights of minors in the context of the draft Ordinance.
That minors enjoy anumerous constitutional rights is
well settled.
Students, for instance, have a First Amendment right

not to be compelled to salute the flag. West Virginia v.

Barnette, 319 U.S. 624, 637 (1943). Students elso have free

speech rights to wear black amm bands in ciass as a protest

against the government's policy in Viet Nam. Tinker v. Des

Moines School District, 393 U.S. 503, 507 (1969). The Supreme

Court recently held in Board of Education v. Pico, 50 U.S.L.W.

4831, 4836 (June 25, 1982), that students haveVEirst Amenduent
protectioﬁ against a school board's supressioﬁ_of ideas by re-

moving boéks from a school library for patt;saq»or political

reasons (élgrality opinion of Justices Breh&hn,Lﬂa:shall,

Stevéna and concurring opinion of Justice Blackman).v Chilﬂteﬁ'

also enjoy certéin First Amendment rights. See School Dfétrict'jﬁ

of Amington Township v. Schemop, 374 U.S. 203, 224, 82 S.Ct.

1560, 10 L.Ed.2d 844 (1963) (school prayer violates establish-
ment clause); Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8

L.Ed.2d 601 (1962) (same). In addition, minors enjoy many

16.
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constitutional procedural due-process rights. See In re
Winschin, 397 U.S. 358, 90 S.ct. 1068, 25 L.Ed.2d 368 (1970);
In re Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967).

To be sure, the court has limited the privacy and
First Amendment rights of minors under certain circumstances.
For example, in Prince v. Comnonwealth of Massachusetts, 321

U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), the court upheld

the constitutionality of child labor laws which prohibited the
sale of newspapers in any street or public place by a boy under
12 or a girl under 18, as applied to Jehova's Witnesses.

However, a minor's privacy right has been established

in numerous circumstances. In 2lanned Parenthcod of Missouri

v. Danforth, 428 U.S. 52, 74-75, 96 S.Ct. 2831, 49 L.Ed.2d 788,
[ the court stated: |

Constitutional rights do not mature and

‘come fnto being magically only when one ob-
tains the state-defined age of majority.
‘Minors, as well as adults, are protected by
the constitution and possess constitutional
rights. (Citations omitted.) The court,
indeed, however, long has recognized-that
‘the ‘state has somewhat broader authority to
regulate the activities of children than:of
‘adults. (Emphasis added.)

" simflarly, in Bellotti v. Baird, 443 U.S. 662, 99

S.Ct. 3035, 61 L.Ed.2d 797 (1979), a plurality of the court
held rhat 1 state may require a pregnant miqbr:toﬂbbéafn. k

parental consent to an abortion but only if"ic'ngQbegv{deé,hn :

17.
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alternative procedure whereby authorization for the abortion i
can be obtained if the parents do not consent.*

While the court has given special consideration and

weight to the reasonable judgment of the state in protecting

the health and welfare of children, it is not a limitless
deference. The court in Bellott) has recognized that there are

limits in the state's enactment of laws affecting minors on the

basis of their lesser capacity for informed choice, and sug-
gested that the state ''may not arbitrarily deprive them of

their freedom of action altogether." Pellotti, supra, 443 U.S.

at 637, footnote 15.
The Ordinance in question clearly exceeds permissible ot
regulation. : e 'Qﬁ:%‘
Furthemore, there are two additional points that must |
be evaluated in reference to the considerations pertaining to'__
state regulation of minors articulated in Bellotti. First, theu’

draft Ordinance is overbroad ln that it applies to a11 children

under che age of 13, resardless of thelr "vulnerability.'? “ana
maturity and ability to make an 1nformed choice for7t oY
3211255& held thac a minor has the right to dbtain%an_

* It is noteworthy that a strong dissent of fbur_
opined that minors had a constitutional right to receive an'
abortion without first having to obtain the consent of third
parties, be it parents or a judge. Furthermore, ‘those : justices
were critical of the burden upon minors' individual- iuteresta |
in avoiding disclosure of personal matters and the righc to 5
exercise the abortion decision without public scrutiny. '

18.
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notwithstanding the contrary views of her parents if she is
mature enough and well enough informed to make the decision.
Certainly, the -abortion decision is a much more serious-and
consequential decisfon than a minor's decision to observe the
programming at issue. It is noteworthy that the Supreme Courxt

in H.L. v. Yatheson* (upholding a Utah parental notification

statute), took great pains to narrow its holding so as to apply

to girls who, inter nlia; have made no showing as to their

maturity. Furthemore, the court in Erznoznick strongly sug-

gested a ninor's right to observe obscene materials must depend

upon his or her relative maturity. Specifically, in measuring

the scope of a minor's First Amendment rights, the court sug-

gested that the capacity for individual choice is an 1mporta§tr
consideration: e

In assessing whether a minor has the requi--: =

site capacity for individual choice the age

‘of the ninor is a significant factor. 422

U. S. at 213, rootnote 11. |

As in Bellotti and Erznoznik there are mature minors
whose First Amendment rights and/or privacy rights that would
be unduly restricted by the draft Ordlnance. Fnrthermore, thm

Ordinance does not require mere parental consultation as 1n

Bellotti but gives parents complete veto power. Cf. Planned

Parenthcod of Missouri v. Danforth, supra.

* 450 U.S. 398 (1981).

19.
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Second, as discussed infra at Part IV, while the
Ordinance_appéars at first blush to be éubpdftive of parental

role in child rearing, as & practical nmatter it adds little to

theit authority and instead imposes potential criminal lia-
bility for the failure to rear their children in a prescribed
fashion.

Perhaps the most important facet of the draft Ordin-
ance s the fact that the activity in question takes place in
the privacy of a home, and not in a public accommodation or
area. Therefore, whatever constitutional right a minor may
have in viewing such progranming, the strength and scope of
that right is maximized under these circumstances. This is not
a case where the strong interests of the state, distinct from
an asserted interest in regulating the morality gpd.proteéting
the perceived welfare of a child, can provide subétaggiai
jus;ification for the challenged state action. For iqégépgg,;
the;ﬁlgpg-recognized" power of local school,board# in gggfgig-
ing fbroad discretion in the nanagement of schoplnaffai;§g£g§ L

not involved. Cf. Board of Education v. Pico, supra;;5g4llyudt -

U.S.L.W. at 4834. Nor is this the case which'invoivée state
regulation over public activities or matters of employment. Id

Prince, supra, 321 U.S. at 168, the court observed:

' The state's authority over children's acti-
vities is broader than over like actions of
adults. This is particularly true of public
activities and in matters of employ-
ment, . . . Among evils most appropriate

20.
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for [state regulation] are the cripling ef-
fects of child employment, more especially
in public places, and the possible harms
arising from other activities subject to all
of the diverse influences of the street.

The court's concern of the dangers of the '"diverse influence of
the street" has little applicability to the instant case. In
contrast to the state's concedely broad powers over the regula-
tion of public conduct, the unique sanctity of the home is
involved here. At bottom, it will appear that the teaching of

Stanley v. Georpia apply to adults and children alike. When

the state attempts to regulate the conduct of children where
privacy expectations are the greatest, and where there are no

collateral state interests involved, such as in Pico, supra,

the state's naked assertion of its pareus patriae wer stands
po

on tenuous grounds.

In sum, the privaecy rights of minors in their own
home, the fact that the draft Ordinance restricts the privacy
and First Amendment rights of minors regardless of their
waturity and ability to make a reasoned choice,-gnd the fact
that there {is nérdemonstrable connection betweén theends and
means of tﬁe Ordinance render it violative of minor's constitu-

tional right of privacy.

.1V. Parents' Liberty Interest in Rearing Their Children

The fourth defect is that the draft Ordinance inter-

feres with the parente' constitutional right of liberty in.

21'

ir s it e Je i L it St nriy

et




o ) ®

rearing their children without unjustifiable governmeatal

interference. This liberty interest was first established in

_MHyer v. Nebraska, 262 U.S. 390, 391-401, 43 S.Ct. 625, 67 L.EGd.

1042 (1923). The court held that the due process clause of the
Fourteenth Amendment guaranteed the right of the individual to
"establish a home and bring up children." The court held -
unconstitutional a Nebraska statute which outlawed the teaching
of any language other than English in any school. The
defendant school teacher's right to teach and 'the right of
parents to engage him to so instruct their children'" were held
to be within the liberty of the Fourteenth Amendment. In Pierce

v. Society of Sisters, 268 U.S. 510, 535, 45 S.Ct. 571, 69

L. Ed 1070 (1925), the court struck down a statute which com-

pelled the attendance of children between the ages of 8 and 16

{n a public school. The statute prohibited attendance in

‘privafe schools, and thus conflicted with the right of parents

to choose schools for their children. The court helds ~
The child is not the mere creature of
the state; those who nuture him and direct
his destiny have the right, coupled’ with the
high duty, to recognize and prepare him for )
additional obligations.
The court held the statute "unreasonably 1nter£ere[d] with the
liberty of parents and guardians to direct the upbringing and

educaclon of children under their control."

In Prince v. Massachusetts, supra, the Supreme Court

recognized that "it is cardinal with us that the custody, care

22.
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and nuture of the child reside first in the parents, whose
primary function and free include the preparation for obliga-

tions the state can neither supply nor hinder."

0Of course, the parents' liberty interests in directing

the rearing of their children are not unlimited. The state as

parens patriae may restrict the parental control by requiring

school attendance, regulating or prohibiting the child's labor,
or requiriog compulsory vaccination. Prince upheld a statute
which prohibited sale of newspapers and magazines in any str-et
of public area by children, even though it conflicted with the
guardian's religious desire to have the child distribute reli-
gious materials.¥

Where there is a conflict between the desires of the
parents and conduct required by the state, there is a clear
governmental intrusfon upon the parents' liberty interests.
Thus, a clearer constitutional challenge could have been made
had the Ordinance strictly prohibited the viewing by minors of
"gex programming' notwithstanding parental desir: to grant

congent. In Ginsberg, supra, 390 U.S. at 639, th~ court noted

that '"'tbe prohibition against sales to minors does not bar

* Cf. Wisconsin v. Yoder, 406 U.S. 205, 233-34, 92 s.Ct.
1526, 32 L Ed.2d I5 (1972) (court holds unconstitutional a
state statute requiring education to age 16 in some private or
public school which, as applied to Amish children, interfered-
with the exercise of their religious beliefs and interests of
the parents in directing the upbringing of their children).

23.
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parents who so desire from purchasing the magazines for their
children," That observation seems to imply conversely that had

parents been barred from purchasing magazines for their chil-

dren, the statute may have been unconstitutional.

Moreover, any contention that the Ordinance is support-
ive of parental control is illusory. In actuality, it adds
nothing to the parents' ability to control their children.
Instead, it penalizes parents for failing to rear their
children in a '.anner prescribed by the Ordinance. The statute
dictates the formalization of parental consent. Parents, for
some reason, may desire the relationship with or communication
to their children be so formalized. The procedure prescribed
by the draft Ordinance may be embarassing to either or both
parent and child. Furthermore, since the consent.is formally
memoralized, there is a danger that third parties will discover
the fact»that the parent explicitly gave his or her child con-
sent; it is conceivable that a parent night desire to pgq@i:};
his or her child to observe "'sex programming' but.uopldﬁggéﬁer
others not know of that desire. It might be asserted that
there fs a particularly‘important privacy_interest;iq comnuni-
cations between parent and child. Such communications ought to
remain confidential and not subject to governmental regulation

or intrusion. To be sure communications between parenté and

24.
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child are not privileged within the meaning of the law of evi-
dence,* but nothing seems more deserving of privacy than com-

munications between a parent and child in their own home.

Thus, more than the mere liberty ir’ rests of a parent to
direct the upbringing of his child is at stake. The draft
Ordinance subjects intimate conversations to intrusive govern-
menEal regulation. The sgtatute "would allow the state 'to in-
quire into, prove, and punigh,' the exercise of this parental

responsibility." Carey, supra, 431 U.S. at 708,

Moreover, the parents' liberty claim is coupled with
other interests; viz. the child's First Amendment right to view
the programming and the privacy interests of both parents and
child in familial communications within their own:houe, dis-

‘ cuseed=he10w. 1f the combinedveffecte of thebe eiaims'iSS'

recognized‘-then \l{sconsin v.mYoder, supra, would direct thet

the: government -cannot Iegally 1ntervene into the parent-child

relationship unless the parental conduct 1n question (1ve. the;“

;mere failute to be present or provid wrttten consent): w111

jeopatdize the health or safety'of the‘child or have avpoten-'
‘tial’ for: signi‘icant gocial’ burdens." Under such anda

the: conscituional challenge based ‘upon - liberty woulu

ok See McCormick on Evidence, p.166 and note- 34.@.u,v”
%ef£§§son, CaIifornia Evidence Bench Book Supplement, &35 4
197 ? ‘ |
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Furthermore, the: fact that the exercise of parents of
their liberty right to direct the upbringing of their children

relates primarily to conduct within their home 1is of great sig-

nificance. WNone of the aforementioned Supreme Court cases have
dealt with similar circumstances. All pertain to child's
conduct, as desired by the parent, outside the home. Where the
liberty interest of the parent in rearing their children per-
tains to conduct or activities within the home, a special

privacy interest, one which eminates from Stanley v. Georgia,

obtains. The allusion made by Jurtice Powell in Carey to the
state's inquiry into, proof, and punishment of the exercise of
the pafental responsibility of distributing contraceptives to
their children, presumably in the privacy of their own home,
supports the argument. So does the court's observation in

Ginsberg, supra, that the statute in question did not prohibit

parenﬁs from purchasing nude magazines for their children. It
seems noteworthy that the court in Ginsberg was aware of the
dangers that obscene material might fall into ghthQQQS,ofg,
children as & result of public distribution of~cbséé§é
.natérials, but made no mention of the same thing happening .. -

where an adult privately possesses obscene materials in-his

home. Stanley, supra, 394 U.S. at 567. Thus, Stanley may be
read as implicitly holding the privacy interests that obtains
in one's own home precludes governmentai regulation of the

right of parents to obscenity to minors within the home.

26,
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V. The Requirement of Scienter

The fifth obstacle is that the draft Ordinance does

_not require scienter, as mandated by Smith v. California,, 361

U.S. 147, 80 s.Ct. 15, 4 L.Ed.2d 205 (1959). The court in
Smith struck down the California statute imposing strict lia-
bility for the possession for sale of obscene materials without
requiring the defendant's knowledge as to the contents of the
materials possessed. Since it was practicably impossible for a
bookstore owner to have knowledge of the contents of all of his
inventory, there was a ddnger that public‘access to materials
would be overly restricted through self-censorship compelled by
the statute. The resulting chilling effect upon the First
Anmendment rendered the strict liability statute unconsti-
tutional.

The draft Ordinance does not require knowledge or
scienter.  If-a child choses to watch "sex.programming"”in the
abseéce of his or her parent, and without the knowledgg:of;ﬁis
- or her parehts, the parents could nonetheless be prosecuted.
Furthemore, as a factual matter, the Playboy Channel does not
broadcastnexclusively "sex programming.'" ‘Interviews and other
programming which do not involve nudity are mixed with "gex -
programming." Like radio broadcasting involved in Pacifica: -

Foundation, supra, 438 .S. at 748, "prior warnings caanot com-

pletely protect the listener or viewer from unexpected program

27.
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content.'" This fact increases the danger and unfairness of

strict liability imposed upon the parents.

In an attempt to avoid unwitting liability, parents
would have to terminate subscription to the Playboy Channel.
But, the overbroad effect of the statute which would result as
a practical matter, would intrude upoﬁ the First Amendment
right of children to observe materials not deemed obscene with
respect to children, as well as burden the unlimited privacy
right of adults to observe and view any materials in his own

home, as established in Stanley v. Georgia. 1In sum, the same

"chilling effect" which infected rhe strict 1iability statute

in Shith, obtains in the instant case.*

Vi. The Ordinance is Underinclusive or Overbroad

The draft Ordinance is underinclusive and cve:broad.

-y

Various aspects of overbreadth have already been discusaed._ To

recapitulate, the chief aspects of the Oxrdinance's Qgggypggdth

fs: (1) it regulates the viewing of "sex programming",>hhch of‘

which may not be deemed o%scene even. with respect to minors,
(2) it applies to minors who are mature and are capable of mak~
ing an informed decision as to the propriety of viewing "

programming'; and (3) it may have a '"chilling effect' upon the

* Mote also that the statute contains no scienter re<
quirement with respect to the uinor’s actual --e.
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rights of other viewers. As a result, not only is the Ordin-
ance, if enacted, subject to suit by an appropriate plaintif€

(e.g., a mature minor who does not which to obtain the express

written consent of his or her parent), but it might be attacked
on its face by anyone within the permissible purview of the

Ordinance. See ilowak, et al., Constitutional Law, pp.722-

726. A facial attack upon the statute as a whole on grounds of
overbtreadth will be upheld where the “overbreadth of the
statute [is] not only real, but substantial as well, judged in
relation to the statute's plainly legitimate sweep.” Ferber,

supra, 50 U.S.L.Y. at 5084, quoting Broadrick, 413 U.S. 601,

615 (1973). The requirement of substantiel overhreadth is met
here. The nunmber of mature minors, against whom the state'’s

parens patriae power is limited, is undoubtedly substantial.

So is the amount of "sex programming' which is not obscene with

respect to minors. See Miller, supra, 413 U.S. at 27. 1In

critizing Justice Brennan's argument that the supression of ob-
scene material is permissible only to avoid exposure to uncon-
senting adults and to juveniles, Justice Burger, speaking for
the court, states:

Nor does he indicate where in the constitu-

tion he finds the authority to distinguish

between a willing 'adult' one month past the

state age of majority and a willing

*juvenile' one month younger.

Thus, the Ordinance as drafted "reaches a substantial aumber of

impermissible applications.'" Ferber, supra, 50 U.S.L.W. at
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5084. Furthermore, in view of the specificity of the statute
{t is not 'readily subject to a narrowing construction by the

state courts, and its deterent affect on legitimate expression

is both real and substantial.'" Srznoznik, supra, 422 U.S. at

216.

The draft Ordinance is also underinclusive inasmuch as
it does not prohibit or safeguard the exposure without parental
consent to minors of other foms of obscene materials. For in-
stance, nothing is said about the display of sex newspapers in
public newspaper stands, nor the display of nudity outside of
movie theatres. Furthermpre, the statute does not require ex-
press written parental consent before a minor can view "giflie"_

or even obscene materials other than television programming

wizhin the home. Cf. American Booksellers Assqctatioh; supra,
192 Cal.App.3d 197 (the ordinance was underinclﬁsive'and not
rationally tailored to accomplish the asserted purpose because
it permitted the unrestricted sale to minors of the very
materials sought to be restricted). Although the court has
ftéquently upheld underinclusive classifications dnﬁtha?fhedry |
that a legislature nay deal with only one part of a}ﬁfdblem‘:»:;
without addressing all of ‘it, the "presumption of“stétuqbry~
validity, however, has less force when a classification tuirns

on the subject matter of expression." Erznoznick, supra, 422

U.S. at 215. Under these circumstances, the government must
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offer" some justification for distinguishing treatment of tele-
vision "sex programming" from other forms of nudity left |

_unregulated.

VII. Application of California Constitution

The preceeding discussion has been based almost exclu-
sively upon federal constitutional law. Consideration should
also be given to the free speech and privacy rights contained
in the California Constitution.

A. Free Speech.

Article 1, Rection 2 of the California Constitu-
tlon provides in pertinent part:

Every person may freely speak, write or
publish his or her sentiments on all sub-
jects, being responsible for the abuse of
this right. A law may not restrain or
abridge liberty of speech or press.

The State Legislature has defihediobscenityjy§F e
respéCtTto'adhlts~uhdet'Péna1"Cdaé_Sectibn'311;’"Agid
above, it has also defined obscenity with %éspeci?tbﬁhinb

Penal Code Section 313. The conStitutiénality of58e¢

under both the First Amendment and the California Cdnstit
has been upheld.* Although the California Supreme Court has':“;ﬁ;x;:

observed that Article 1, Section 2 is "more definitive and-

* See People v. Wiener (1979) 91 Cal. App.3d 238 246-47,
154 Cal. Rptr. IID. See generally 5 Witkin, Summary of Cali- ’
fornia Law, ConstitutIona% Law, §E185 196. '

31.



4

inclusive than the First Amendment', Wilson v. Superior Court

(1975) 13 c.3d 652, 658, 119 Cal.Rptr. 468, 532 P.2d 116, it

~ appears that the constitutionality of pornography legislation

is not determined by standards different from those that apply

under the Federal Counstitution. See Bloom v. Municipal Court

(1976) 16 c.3d 71, 81-82, 127 Cal. Rptr. 317, 545 P.2d 229. It

is noteworthy that Bloom rejected the argument that Stanley wv.

Georgia protects the right to sell and distribute obscene

materials outside the home. It {s apparent from American Book-

sellers Association, supra, and Carl, supra, that no differing

state constitutional analysis applies when the coastitution-
ality of a statute regulating the exposure of ohscenity to
minors is at issue. The definition of-"harmful mattex" undef
Penal Code Section 313 is narrow (the material "taken as‘g? ‘
whole [amust he] utterly without redeeming social importance for

minors."), and its constitutionality has not been cha}}enged.

See American Booksellers Association, supra, 129 Cal.App.3d_at
201. Therefore, it would appear that the guarantees of free
speech under the California Constitution adds little to the
federal doctrines. “
B. Privacy.

Article 1, Section 1 of the State Coumstitution
provides:

All people are by nature free and inde-

pendent and have certain inalienable rights.
Among these are enjoying and defending life
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and liberty, acquiring, possessing and pro-
tecting property, and pursuing and obtaining
safety, happiness and privacy.

Although the California courts have not addressed the question

whether the State Constitution affords minors an unlinited
privacy right to possess or view "harmful" materials in their
homes, the right of privacy generally is more expansive under
theJState Constitution than under the Federal Constitution.

See Committee to Defxnd Reproductive Rights v. Myers (1981) 29

C.3d 252, 172, Cal.Rptr. 866, 625 P.2d 779 (legislation
restricting the circumstances under which public funds were
authorized to pay for abortions for Medi-Cal recipients held

unconstitutional). Compare Parrish v. Civil Service Conmis-

sion, 66 Cal.2d 260 (government practice of conditioning the
receipt of welfare benefits upon recipient's waiver of his
constitutional right of privacy in his home held uncoasti-

tutional) with Yyman v. James, 400 U.S. 309 (1971) (simtlar

government policy upheld). Furthermore, the California courts
have placed special emphasis upon the right of privacy 1n)£he
hone. See Annenberg v. Southern Cal. Dist. Council of Laborers

(1974) 38 Cal.App.3d 637, 645, 113 Cal.Rptr. 519, in which the

court observed:

. « . we have the unquestioned right of the
householder or the homeowner to privacy, to
a sanctuary reasonably secure from outside
intrusion, snd to a sheltered place for the
family. As our society desparately attempts
to drown itself in overpopulation, this
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right of privacy, if not becoming more im-
portant, is, at least, receiving better
recognition. It has been judicially de-
clared that this right of privacy is well
within the penumbra of the Bill of

R‘ ight s . L L d L4

As our society and population problems
become more accute, we are becoming increas-
ingly more aware of the importance of this
right to be free from outside intrusion
either by the state or by other individuals.

See also People v. Dumas, 9 Cal.3d 871, 882, 109 Cai.Rptr. 304,

512 P.2d 1208 ('"the courts have implicitly recognized that man
requires some sancturary in which his freedom to escape the
1ntrusiops of society is all but absolute.'"). Thus, whatever
the prlvacy rights enjoyed by minors under the Federal Consti-
tution, it is at least, 1f not more, expansive under the Calif
fornia Constitution. A persuasive argument could be made théf‘
the California Constitution affordé adults and minors an ab-

solute privacy right in their home to view obscene wmatters.
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CITY OF LOD!

MEMORANDUM

To: Marc Yates, Police Chief
From: Ron Stein, City Attorney

Re: Draft Ordinance and Resolution re Cable
TV Programming

Date: December 9, 1982

Marc, enclosed are copies of the above-teférenced:
drafts presented to Council at the December 8, 1982
meeting by Brent Bleier, Attorney at Law,

After reading them, you will probably understand why

I would say we would probably have to add 36,000
police officers to enforce the ordinance if 1t were
to go into effect.

On a more serious note, I would appreciate your' ’
comments and thoughts on these drafts. Thank you. .

%\
RONALD M. STEIN
City Attorney ‘

RMS :veC
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DRAFT

on_omm'«c:-: NO.

Adopted by the City'Codncil of the City of Lodi on date of:

DRAFT ORDINANCE PROHIBITING SHOWING OF

SEXUALLY EXPLICIT CABLECAST PROGRAMMING

TO MINORS WITHOUT PARENTAL PRESENCE OR
PERMISSION

WHEREAS, certain television signal providers, hereinafter
“Providers”, are providing signals by means other than the use
of the public airwaves including but not limited to cablecast-
ing and microwave broadcasting: and

WHEREAS, these Providers are offering programming to the
general public which is inimical to the mental health and welfare
‘of children under th. age of 18 years; and

WHEREAS, the City Council finds that many parents within
the City of Lodi wish to prohibit their own children under the
age of 18 years from viewing such unhealthy and inappropriate
programming.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LODI
DOES HEREBY ORDAIN, as follows: .

1. It shall be unlawful for any person to display. cause
to be displayed, or allow to be displayed upon a television:
receiver under his responsibility, ownership or control certain
sexually explicit adult programming, hereinafter "sex progtamming
as defined below, within the City of Lodi to any child under
the age of 18 years unless the parent of said child shall be
physically present during such showing or unless the. parent’
of said child shall have given said person the parent's prio:
written permission for said child to view the sex programming.
Said written permission shall be within the physical custody:
of the person displaying, causing to display or allowing. to be
displayed such sex programming at the time of the display and
shall be available for presentation to any law enforcement
officer or official upon request.

2. “Sex programming” as the phrase is used within this :
ordinance shall be defined as any graphic or pictorial depiction
of sexual intercourse oxr copulation between males and females,'
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" males and males, females and females, males and animals, or
females and animals, female or male genitalia, the anus of a
male or female or that portion of the female breast which in-
cludes the nipple, masturbation or simulated masturbation, ,
oral copulation of the mouth of any person to the genitalia of

_any other person or animal or that portion of the female breast

which includes the nipple, or artificial or simulated sexual
organs or. genitalia.

3. This ordinance shall have no application to any show-
ing or display of sex programming as defined herein which shall
occur as part of an educational program of any institution

under the supervision of the State Superintendent of Public
Instruction.-

4. Violation of this ordinance shall be punishable by
imprisonment in the County Jail for a period not to exceed one
(1) year or a fine of not to exceed One Thousand Dollars
($l 000) for each such showing ox display.

5. It 13 the express intent of the City Council in adopt-
ing this ordinance to prohibit only the viewing of sex program-
ming as“defined herein by children under the age of 18 without
the ' presence or permission of their parents. This ordinance
shall not be ‘deemed or construed to affect or restrict in any
way whatsoever the right of adults over the age of 18 years to
view such sex programming.

e conena o B TV RN Y TR PR R IR Y



DRAFT

RESOLUTION NO.

DRAFT RESOLUTION RELATING TO THE PROVISION
OF SO-CALLED ADULT ENTERTAINMENT CHANNELS
BY LODI CABLE TELEVISION

WHEREAS, this Council has learned of the plans of Lodi
Cable Television to provide "the Playboy Channel” as a premium
service to its subscribers in Lodi; and

WHEREAS, "the Playboy Channel" is typified by explicit
pictorial representation, display and discussion of male and
female frontal nudity, male and female genitalia, deviant
sexual behavior and practices, copulation, fornication and
marital infidelity; and

WHEREAS, the Council finds that such presentations with-
in the homes of the people of the City of Lodi will have a
marked and deleterious effect upon the quality of life of all
of the citizens of Lodi and particularly its minor chlldren;
and

WHEREAS, the Council believes that Lodi Cable Teleﬁision
may not have fully considered the adverse societal impact of
this type of presentation. A

o NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF LODI that: : :

1. It is the sense of the Council that the provision of ‘C”"'
explicit, so-called adult entertainment programming, such as: o
"the Playboy Channel” is an unfortunate degraduation of the ';
cultural life of the City of Lodi and its citizens and is to i
be deplored. _ R

2, It is the sense of the Council that Lodi Cable féié;37'*”"
vision is to be encouraged to reconsider its decision to cable- o
cast such programming to the homes of Lodi. _

3. It is the sense of the Council that Lodi Cable Tele-
vision, if it should persist with such programming, should
assure the citize s of the City of Lodi, its subscribers and
this Council clearly and unequlvocally in writinq that it will -
not display such programming on a "preview" or promotional"
basis to its regular subscribers.



4. It is the sense of the Council that if Lodi Cable“

}Television should persist with such. proqramming, it should,
-at - a minimum, mandatorily provide lock box’ security ‘devices
to’ prevent the unauthorized viewing of this distasteful: a”
‘unhealthy programming by chlldren who may otherwise have access,”
to: the television set.

ATTEST:
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CONFIDENTIAL

MEMORANDUM

To: Honorable Mayor Fred Reid
From: City Attorney

Re: Cable TV Programming
Date: January 14, 1983

I would ask that you review and consider some additional
thoughts I have in addition to those previously furnished
relative to the above-referenced subject.

(1)

Either the Mayor or myself should consider limiting

debate only to the issue of whether or not the City can
regulate in order to protect minors. The reason for
this thought 1is because the ordinance which was
submitted by Mr. Bleier deals only with prohibiting the
showing of‘ sexually explicit programming- to minors
without parental presence or permission. It does not .
deal with the question as to whether or not we should

~have the Playboy Channel or whether or not we should

(2)

(3)

limit the viewing by adults of the Playboy Channel.;g_,

Using the California Environmental Quality Act as an’
example, where someone is attempting to limit a. project

because of environmental concerns, there must" beﬁ” ‘

substantial evidence on the record, of said concerns’
(environmental impacts). For example, if a developer
wanted to put a development in, it would not be enough
for a person to object on the grounds of a noise impact
without having substantial evidence on the record  of
what that noise impact would be. In the same way, it
could be argued that the City cannot limit the First
Amendment rights of its citizens without substantial
evidence on the record of the harm which is caused by
the viewing of bare breasts.

At present, there are Federal laws dealing with

obscene material being sent through the mails. In
order to prosecute under those statutes, the individual
who receives obscene material through the mail and
objects to receiving said obscene material, must send a
letter to the firm sending said material, asking that
no further material be sent. If the firm then again
sends the material, then that firm can be prosecuted.
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If the evil that we are trying to get at is an_;’:‘ -
individual allowing another person's child to view.
sexual programming, then the parents whose child might .

be-subject to viewing that objected-to- ‘material ¥ should

be required under this ordinance to give his child a ™

note to carry with him at all times, advising peoplef}"
that the child is not allowed to watch said

programming; and, if that person after seeing said note

allows the child to view the programming - ox, -in the -
alternative, the parent would have to give notice to .
the other party of their obJection (as an example, it

would be similar to a trespassing statute: wherein you-’ A ’
must give notice that someone cannot “be-ion- your

property, and if they persist in remamlng on your
property after having been given notice) - then. that
person could be prosecuted under the terms of . the
ordinance.

RONALD M. STEIN .
. City Attorney
RMS:vc ' '
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PRIVILEGED AND CONFIDENTIAL

MEMORANDUH
~~To:- Honorable Mayor-Fred Reid-——
Froﬁ: : Ronald M. Stein, City Attorney
Re: Regulation of Cable Broadcast Programming to

Minors Without Parental Presence or Permission.

Date: January 13, 1983

There are a number of points and thought- provoking comments
that I wanted to stress regarding the attached Memorandum.
The foremost thought of the Memo which I will stress is the
preemption issue.

PREEMPTION ISSUE

The fact is that the State has already regulated in this
area and therefore any ordinance the City would adopt would
be inValld Mr. Bleier would probably argue. that-

1. It has not been preempted and .at that point, you could
now suggest that you could. request an Attorney General's

Opinion. Mr. Bleier said the problem with an, Attorneyp;vin

Genéral's Opinion is that it would take 3. - 4 months to get
same and at that time, public sentiment would be lost;’ :

2. That we have a new Attorney General; and ‘
3. It would'require briefing on my part and the Attorney

General could fail to come down in favor of same, saying
that it was preempted; -

4. That an Attorney General's Opinion is - just that - an"fj;$§
opinion. | R

ATTORNEY GBNBRAL'S OPINION

The response that you might have to that, Fred, is that it

would certainly be more inexpensive and less time-consuming
to. get an Attorney General's Opinion prior to considering
the passage of any ordinance, rather than preparing an
ordinance and spending 3 - 5 years in court defending the
ordinance and possibly having to pay the other sides's
attorney's fees.

it could be argued that the Attorney General's Opinion does
have some weight with the courts and that the Attorney

"General would have more time to research the issue.
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. NEW LEGISLATION

Fred, you might suggest to Mr. Bleier that if he feels that
the problem of cable television is a pervasive one, that the
problem may be greater than that in Lodi. You might suggest
~the possibility of legislation which would specifically
permit the cities to regulate cable television. Of course,
Fred, the problem with this suggestion is that I doubt that
the Legislature would consider such a pervasive kind of
enabling legislation. The new legislation. argument could,
however, be an answer to Mr. Bleier's and my argument
regarding preemption. The example that you could use to Mr..
Bleier is the issue dealing with cruising, wherein the
courts held that there was a premption by the Vehicle Code
and the Legislature then passed legislation which would
permit the cities to regulate cruising.

UNENFORCEABILITY

Fred, I spoke with Marc Yates, and he feels that the
ordinance as presently written is quite unenforceable. Mr.
Bleier might argue that there are many laws on the books
which are unenforceable and that the City should pass this
ordinance just for the principle of same. Your response to
that could be - (1) why add another unenforceable statute
to the books?; and (2) that even though it is unenforceable,
it does not m=an that someone could not attack the ordinance
as having a chilling effect on First Amendment rights
regardless of its unenforceability and, if said ordinance
wexre attacked, the City would not have the defense that it
was unenforceable, therefore, we do not have to defend it.

Fred, vou might also mention to Mr. Bleier that there is the
possibility that someone could attack the orxdinance as
unconstitutional and be awarded attorney's fees.

LA MIRADA

Mr. Bleier could mention also that he has spoken with
someone in La Mirada and was told that they banned the
Playboy Channel by ordinance. I have spoken with the City
Manager in La Mirada and I was told that in fact, the issue
of the Playboy Channel never even came to the City Council.
La Mirada has select TV and to quote the City Manager, "At
11 p.m., the clothes come off". It would be my suggestion
that between now and the Wednesday Council meeting, that you
call the City Manager in La Mirada and speak to him so that
if Mr. Bleier mentions La Mirada, you could say you have
spoken with the City Manager down there. (His name is Gary
K. Sloan, telephone (213) 943-0131, extension 15.)

If the evil that Mr. Bleier is attempting to get at is the
evil to minor children, then in lieu of this ordinance,
could not you suggest that if he does not want his children
watching cable television in your home, he need nucely call
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i
you and ask you not to allow his children to watch said f*,;
channel when they are visiting. If he does not trust you, e
then he can keep his children home. |

_Fred, the best example of the - aforementioned is a situation - 'W'“*r

dealing with barking dogs. Oftentimes, I will get a call “'1

- from someone concerning their neighbor's barking dogs. My - |
first response is to ask the party if they have called their

neighbor regarding the problem, and quite often, the answer ‘

is "no"™; and when I call the neighbor or ask the complaining |

i

party to call the neighbor, this normally does resolve the
problem.

LOCKBOX

The proposal by the Lodi Cable Television to sell lockboxes
for $16.00 and buy back same, seems to be a reasonable
response to Mr. Bleier. Unfortunately, Mr. Bleier has told
me that he wants to require any person who has cable
television to have the lockbox regardless of whether they
want to take the lockbox, or not. Again, he claims this is
for the protection of minors. Fred, this is similar to our
requiring the liquor companies to supply liquor cabinets
with each bottle of alcohol sold. I would argue that I have =~ .
alcohol in my home; my child does not drink alcohol, nor do: -
my child's friends drink alcohol. I don't need Government,ji
requiring me to have a liqquﬁffslnet in my home.

\C‘,__g\/——-—/
RONALD M. STEIN
CITY ATTORNEY

RMS:vc

attachment
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' . fine and imprisonment. 1f such person

7 4y been convicted of any offensc in this

.=

o Afkmmn 311.2 or 311.5, except subdivision
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~ o arshic as a felony. Leg.H. 1961 ch. 2147,

L h 1381960 ch. 249, 1976 ch. 1139, opera-
s¢ 1uiv 1.1977, 1977 ¢ch. 1061, effective Scptem-

wr 281077

+ ML Destruction of Obscene Matter.

'~ = the vonviction of the accused, the court
~1. ahenthe conviction becomes final, order any
=ares or advertisement, in respect whercof the
sl stands convicted, and which remains in
¢ ~wnaoswion or under the control of the district
1 cmev o any law enforcement a_ency, to be
sntened. and the court may cause to be de-
« nad any such material in its posscssion or
vreet ats vontrol. Leg H. 1961 ch. 2147.

¢ erea'ed 1312 appears in chapter 8 below.
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s \dmiwible,
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“Vidence Code, be admissible when offered
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= ofa violation of Section 313.1,a-viola-
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Sec. 31}

by cither the prosecution or by the defense. Leg H.
1969 ch. 925, 1970 ch. 1072,
Ref: W. Cal. Sum., “Constitutional Law™ §196.

?3]2.5. If Any Parts of This Chapter Are Held
malid. Such Invalidity Shalt Not Affect Other
Parts.

If any phrasc, clause, sentence, section or provi-
sion of this chapter or application thereof to any

rson or circumstance is held invalid. such inva-
idity shall not affect any other phrase. clause.
sentence, scction, provision or application of this
chaptcr, which can be given cffect without the
invalid phrase, clause, seatence, section, provision
or application and to this end the provisions of this
chapter are declared to be severable. Leg.H. 1969
ch. 249.

!
CHAPTER 7.6 | 1
HARMFUL MATTER F

Definitions. §313. ; gy
Distribution to minor a misd . 43131 !

Exception of parents from act. §313.2. i
Defcnse in prosecution for violation. §313.3. d
Punishment. §313.4.

Severability of provisions. §313.5.

§313. Definitions.
As used in this chapter:

(a) “Harmful matter™ means matter, taken as
a wholc, the predominant appeal of which to the
average person, applying contemporary standards,
is the pruricnt interest, i.c., a shameful or morbid
interest in nudity, sex, or excretion, and is patently
offensive to the prevailing standards in the adult
community as a whole with respect to what is suit-
able material for minors, and is utterly without
redecming social importance for minors.

(1) When it appears from the nature of the
matter or the circumstances of its dissemina- R
tion, distribution or exhibition that it is designed £
for clearly defined deviant sexual groups, the »

redominant appeal of the matier shall be :

judged with reference to its intended recipicnt g

group. .

(2) In prosccutions under this chapter, where 3
circumstances of production, presentation, sale, .
dissemination, distribution, or publicity indicate
that matter is being commerqially exploited b
the defendant for the sake of its prurient appeal,
such evidence is probative with respect to the
nature of the matter and can-justify the conclu-
sion that the matter is utterly without redeem-
ing social importance for minors.

(b) “Matter™ means any bock, magazine,
newspaper, or other printed or written material or
any picture, drawing. photograph, motion picture,
or other p.~torial represcntation or any statue or
other figure, or any recording, transcription, or
mechanical, chemical, or electrical reproduction
or any other articles, equipment, machines, or ma-
terials.

(c) “Person”™ mcans any individual, partner-
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ship, firm, association, corporation, or other lcgal
entity.

(d) “Distribute” means to transfer possession
of, whether with or without consideration.

(¢) “Kriowingly™ means being awarc of the
character of the matter.

(N “Exhibit™ means to show.

(g) “Minor” means any natural person under
18 years of age. Leg.H. 1969 ch. 248, 936, 1379.

$313. 1982 Deletas. 1. and is matter which taken as a
whole goes substantially beyond customary limits of candor in
description or representation of such matters; and is matter
which taken as & whole

4313.1. Disiribution to Minor a Misdemeanor.

(a) Every person who, with knowledge that a
person is a minor, =r who fails to exercise reason-
able care in ascertaining the true age of a minor,
knowingly distributes, sends, causes to be sent,
exhibits, or offers to distribute or exhibit any
harmful matter to the minor is guilty of a misde-
meanor.

(b) Every person who misrepresents himself to
be the parent or guardian of a minor and thercby
causes the minor to be admitted to an exhibition
of any harmful matter is guilty of a misdemeanor.

{c) Any person who, within 500 meters of anf'
elementary schooi, junior high school, high school,
or fub!ic playground, or any part thercof, know-
ingly sells or offers to scll, 1n any coin- or slug-
ted vending machine or mechanically or
electronically controlled vending machine which is
located on a public sidcwalk, any harmful matter
disrlaying to the public view photographs or picto-
rial representations of the commission of the fol-
lowing acts, is guilty of a misdemeanor: sodomy,
ggl .al)_pulation, shc:ual int}::n}oursc. ‘x)noz::lurbat'iop,
tiality, or a photograph of an ex penis in
an erect and n‘x)r id state. Leg.H. 1969 cli. 248,
1970 ch. 257, 1976 ch. 1121.

§313.2 Exception of Pareats From Act.

(a) Nothing in this chapter shall prohibit any
parent or guardian from distributing any harmful
matter to his child or ward or permitting his child
or ward to attend an exhibition of any harmful
matter if the child or ward is accorapanicd by him.

(b) Nothing in this chapter shall prohibit any
person from exhibiting any harmful matter to any
of the following:

(1) A minor who is accompanied by his par-
ent or guardian.

(2) A minor whois acoomﬁnicd by an adult
who represents himself to the parent or
guardian of the minor and whom the person, by
the exercise of reasonable care, does not have
reason 10 know is not the garcnt or guardian of
the minor. Leg.H. 1969 ch. 248, 1970 ch. 257.

§313.3. Defense in Prosecution for Violation.
It shall be a defense in any prosccution for a

PENAL CODE

violation of this chapter that lhc.actchargcd
committed in aid of cﬁitimatc scientific or
tional purposes. Leg.H. 1969 ch. 248.

§313.4. Punishment. R

Every person who violates Section 313.1 is ;\z:
ishable by fine of not more than two thousyg §
dollars ($2,000) or by imprisonment in the conps i
jail for not more than one year, or by both
fine and imprisonment. If such person has begg
previously convicted of a violation of Scction 3133
or any scction of Chapter 7.5 (commencing v
Section 311) of Title gof Part 1 of this code )
is punishable by imprisonment in the state prs
Leg.H. 1969 ch. 248, 1976 ch. 1139, opera:
July 1, 1972,

§313.5. Severability of Provisions.

If any phrase, clause, sentence, section or
sion of this chapter or application thereof to

rson or circumstance is held invalid, such izeg
idity shall not affect any other phrase, clawg
sentence, section, provision or application o?%
chapter, which can be given cffect without
invalid phrase, clause, sentcnce, section, provisg
or application and to this end the provisions of
chapter are declared to be scverable. Leg.H. !
ch. 248. .

L

CHAPTER 8 i
INDECENT EXPOSURE, OBSCENE
EXHIBITIONS, AND BAWDY AND:

OTHER DISORDERLY HOUSES 3

Indecent exposure, §314. o
Keeping or living in house of prostitution. §318, g
Koeping disorderly or swignation house, §316. %

Pi } solici troms. §218,

Tw eszm suvdi:: l?od and éom r
bSl :'ig or cownty ordinances—Quimby-W

Prkgrity of city or county ordinance. §318.6.

§311. Enacted 1872. Repealed 1961 ch.
A new §311 appears in ch. 7.5 above.

§312. Enacted 1872. Repealed 1961 ch.
A new §312 appears in ch. 7.5 above.

§313. Enacted 1872. Repealed 1961 ch. 21!
A new §313 appears in ch. 7.6 above.

§314. Enacted 1872. Repealed 1961 ch. 214
A new §314 follows. ¥

§314. Indecent Exposure.
Every person who willfully and lewdly, ait
1. Exposes his n, or the private %
thereof, in any public place, or in any place s
there are Krcscnt other persons to be offend
annoyed thereby; or, RS
2. Procures, counsels, or assists any person =
cxﬁosg: himself or take part in any model 3%
exhibition, or to make any other exhibition ol 3
self to public view, or the view of any numbay

s irv person who viola §
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“w} : | , PRIVILEGED AﬁD CONFIDENZ AL
© @® COUNCIL COMMUNIC®TION

7 TO:  THE CITY COUNCIL : DATE NO.
FROM: THE ciry MANAGER'S OFFICE _ January 11, 1938
. SUBJECT: REGULATION OF CABLE BROADCAST PROGRAMMING TO MINORS WITHOUT

PARENTAL PRESENCE Ox PERMISSION

PRIVILEGED AND CONFIDENTIAL

I begin this Council Communique with somewhat of a caveat.
It is to be remembered that when Brenton Bleier presented
this ordinance to the Council, he did say that it was a
draft ordinance. With this in mind, 1 have chosen not to
take the ordinance -apart - word for word, but rather give to
the Councii somewhat of an overview of the question relating
to censorsnip, pornography, harmful materials, etc. as they
relate to cable television. '

The First Amendment of the United States Constitution reads |
as follows:

"Congress shall make no law respecting an
establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the
people peaceably to assemble, and to petltlon the
Government for redress of grlevances. .

However, it is to be remembered that not all speech 'is
within the protection of the First Amendment. In Roth v, o
The United States cited at 354 U. S. 476 (1957) it was -

stated as follows: o

"...There are certain well-defined and narrowly
limited classes of speech, the prevention and
punishment of which have never been thought to
raise any Constitutional problem These include
the lewd and obscene... It has been well observed
that such utterances are no essential part of any
exposition of ideas, and are of such slight social -
value as a step to truth that any benefit that may:
be derived from them is clearly outweighed by tha
soclal Interest in order and morality.... (Emphasis - :
added). We hold that obscenity is not within
the area of constitutionally protected speech or
press. Roth v. United States, 354 U.S. 476
(1957)." ‘

In 1973, the United States Supreme Court in Miller v.
California at 413 U.S. 15, set forth the standard by which
speech was determined to be within or without the protection
of tlre First Amendment. Specifically, it dealt with the
standard under which to evaluate the permissible regulation
of communication. The Miller court found that:

"The basic guidelines for the trier of fact must
be: "a) Whether 'the average person applying the
contemporary community standards' would find that



the work, taken as a whole, appeals to the
prurient interest ... (b) whether the work depicts
or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable
state law; and (c) whether the work, taken as a.
whole, lacks serious literary, artistic,
political, or scientific value." —

I am therefore not saying that we can have no regulation of
the cable television. In fact, at present there are a
number of agencies which do regulate the content of the
cable television.

FEDERAL

The rules of the Federal Communication Commission pertaining
to cable television systems, prohibit the transmission of
material that is obscene or indecent. (See the attached
copies of 47 C.F.R. Section 76.215, and a form letter by the
Cable Television Bureau of the FCC.) In addition, the
general “public interest"™ standards for granting and
retaining a broadcasting 1license (47 U.S.C. Sec. 307(a),
307(d) ) and the criminal penalty for the broadcast of
obscene, indecent or profane language (18 U.S.C. Sec. 1464)
provide authority for content-related regulation by the
Federal Government.

STATE :
Under State law, specifically Penal Code Section 311 through
3i3.5, deals with obscene matter and prohibition against the
same. It is to be noted that Section 313 through 313.5
specifically deals with harmful matter which -might be
exhibited or distributed to a minor. The aforementioned
sections of the Penal Code become very significant in the
determination as to whether or not the City of Lodi may pass
an ordinance relating to the exhibition of "harmful matter”.

The reason why these sections are important is becausé:oft
the theory which is called "preemption". Basically, what we
are talking about when we are discussing preemption‘ is the

theory that a local ordinance is invalid if it is an.attempt

to impose additional requirements in a field which is
preempted by State law. Specifically, where the Legislature
has seen fit to adopt a general scheme for the regulation of
a particular subject, the entire control over whatever
phases of the subject are covered by State 1legislation,
ceases as far as local legislation is concerned.

In determining whether the Legislature intended to occupy a
particular field to the exclusion of all local regulation,
we may look at a whole purpose and the scope of the
legislative scheme. Whitney v. Municipal Court 377 P.2d4 80
(1963) and Carl v. the City of Los Angeles 61 Cal.App.3d 265
(1976).

It is interesting to note, both Carl and Whitney dealt

ith the area of pornography or harmful matter. Carl
gealt with the p(i R J P i '&X&

acements of the newspaper racks in the
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of Los Angeles and specifically with sexually explicit

newspapers. In Carl, the Second District Court of Appeal
held that the city ordinance prohibiting the sale or keeping
or maintaining for sale, harmful matter in any unattended
newspaper rack in a public sidewalk, was preempted by
Section 331 through 313.5 of the California Penal Code and
therefore was unconstitutional.

What the Court stated at page 269 is very convincing:

"After defining ‘'matter' in section 313 to
encompass every conceivable mode of communication,
section 313.1, subdivision (a), then provides:
Every person who, with knowledge that a person is
a minor, or who fails to exercise reasconable care
in ascertaining the true age of a minor, knowingly
distributes, sends, causes to be sent, exhibits,
or offers to distribute or exhibit any harmful
motter to the minor is guilty of a misdemeanor.
'Distribution' is defined as any 'transfer (of)
possession of, whether with or without
consideration. (.-2n. Code, Sec. 313, subd. (d).)

"The principles which govern our consideration of
subsection (7) were summarized by the Supreme
Court in Lancaster v. Municipal Court 6 Cal.3d
805, 807-808, 100 Cal.Rptr. 609, 610, 494 P.24
681, 682, as follows:

'It is settled that a local municipal
ordinance is invalid if it attempts to impose
additional requirements in a field that is
preempted by general law. (Citations.) Local
legislation in conflict with general law is
vaid, Conflicts exist 1if the ordinance
duglicates (citations), contradicts
(citation), or enters an area fully occupied
by general 1law, either expressly or by
legislative implication {(citations). If the
subject matter or field of the legislation
has been fully occupied by the state, there
is no room for supplementary or complementary
local legislation, even if the subject were
otherwise one properly characterized as a
'‘municipal affair.' (Citations)'

"We think it obvious that section 313.1 of the
Penal Code preempts the field of offering and
selling harmful matter to minors. The parallel
decisions holding that the statutes relating to
adult obscenity preempt the field leave no room
for argument on this point. (Whitney v. Municipal
Court, 58 Cal.24 907, 909-911, 27 Cal.Rptr. 16,
377 P.2d 80; In re Moss, 58 Cal.2d 117, 119, 23
Cal.Rptr. 361, 373 P.2d 425; Spitcauer v. County
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of Los Angeles, 227 cCal.App.2d 376, 379, 38

Cal.Rptr. 710; Mier v, Municipal Court, 211

Cal.App.2d 470, 472-473, 27 Cal.Rptr.

In light of the foregoing, it is the opinion of this City
Attorney that any ordinance relating to cable television and

the content of said cable television, would be at the

minimum very circumspect. It is to be noted that if the
evil that we are attempting to prohibit is "harmful matter"”,

then arguably the District Attorney's office would be the
person to whom a complaining party would necessarily go. It
is the District Attorney's office who would prosecute a
violation of Penal Code Sections 311 through 313,

If this Council were to adopt an ordinance dealing with the
content of the cable television communications, or, if this
Council were to attempt to regulate the viewing of the cable
television by minors by specifically putting the onus on
other parents (which appears to be the tenor of the
ordinance which Brenton Bleier brought before this Council)
this Council needs to be aware of a number of other problems
which the Council might face:

(1) Any ordinance which regulates First Amendment
rights, must require scienter. What I am referring to is an
intent or a knowledge on the part of the person exhibiting
or displaying the material or matter to the minor or in
fact, any adult (Smith v. California 361 U.S. 147 (1959).
In - Smith, Los Angeles had an ordinance which made it
unlawful for any person to have in his possession any
obscene or indecent writing.

The Court held that an ordinance imposing 1liability on a
bookseller for the sale of obscene books with no requirement
of proving knowledge, was unconstitutional. The Court held:

*There is no specific constitutional inhibition
against making the distributor of foods the
strictest censor of their merchandise, but the
constitutional guarantees of freedom of speech and
of the press stand in the way of imposing a
similar requirement on the bookseller. By
dispensing with any requirement of knowledge of
the books on the part of the seller, the ordinance
tends to impose a severe limitation on the
public's access to constitutionally protected
matter. For, if the bookseller is criminally
liable without knowledge of the contents, and the
ordinance fulfills its purpose, he will tend to
restrict the book he sells to those he has
inspected; and thus the state will have imposed
the restriction upon the distribution of
constitutionally protected as well as obscene
literature.”




(1976), at page 270) ( See also Butler v. State of Michigan

( See also Carl v. The City of Los Angeles 61 Cal.App.3d 65

352 U.S. 380 (1957) wherein the United State Supreme Court
held that an ordinance making the distribution of a book
containing obscene, immoral, lewd, lascivious
language...tending to incite minors to violent or depraved
or immoral acts was unconstitutional as an unduly necessary
restriction of freedom of speech as protected by the due
process clause of the Fourteenth Amendment in that the
prohibited distribution of the book to the general public on
the basis of the undesirable passages without a sufficient

definite standard of guilt, is to quote the Supreme Court
"surely, this is to burn the house to roast the pig indeed”.
If such an ordinance was left to stand, it would "reduce the
adult population of Michigan to reading only what is fit for
children.” The Court held at 384:

"It thereby arbitrarily curtails one of those
liberties of the individual, now enshrined in the
dye process clause of the Fourtecenth Amendment,
that history was attested as the indispensable
conditions for the maintenance and progress of a
free society.”)

The next question which might be presented to the Council
would be:

(2) Why would the Council single out one form of
communication from all others for special treatment. It
poses questions of evenhandedness, equality before the law,
and equal protection.

The Fourteenth Amendment of the United States Constitution
provides, in part:

Section 1. All persons born or naturalized in the
United States, and subject to the Jjurisdiction
thereof, are citizens of the United States and of
the state wherein they reside. No state shall
make or enforce any law which shall abridge the
privileges or immunities of citizens of the United
States and of the state wherein they reside. No
state shall make or enforce any law which shall
abridge the privileges or immunities of citizens
of the United States; nor shall any state deprive
any person of life, liberty, or property, without
due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.

"U. S. CONST. amend. XIV,

“See, e.g., Anderson v. Celebrezze, 499 F. Supp.
121" (p.c. Ohio 1980); Vendermark v. Housing
Authority of City of York, 492 F. Supp. 359 (D. C.




Pa. 1980); Boothby v. City of Westbrook, 138 Me.

117, 23 a.2d 316 (19a1).

"In Boothby the Maine Supreme Court stated that ‘'a
regulatory ordinance passed (by a city) pursuant
to a general legislative grant of power must be
reasonable and not arbitrary and operate uniformly
on all persons carrying on the same business under
the same conditions.”

23 A. 2d at 319."

3. The third issue that may be presented to the Council is
whether the ordinance is overbroad. It is to be remembered
as I stated previously in this Communique, that any
ordinance which would regqulate communications must be
narrowly drawn and must in fact be tested by the three-prong
test of the Miller v. California decision. I start with the
premise that a state or municipality can adopt more
stringent controls or communicative materials available to
minors than those available to adults. Ginsberg v. New York
390 U.S. 629 (1968). However, in a recent U, S. Supreme
Court case, Erznoznik v. City of Jacksonville 422 U. S. 205,
sets forth some standard to decide exactly what the city can
or cannot prohibit in the name of protection of its minors.
The Court stated after using the Ginsber% case as precedent
that the minors are entitled to a significant measure of
First Amendment protection, citing Tinker v. Des Moines
School District 393 U.S. 503 (1969).:

"... only in relatively narrow and well- defined
circumstances may Government bar public
dissemination of protected materials to thenm."

In this particular case {Erznoznik v, City of
Jacksonville) the city had passed an ordinance which would
prohibit the exhibiting of any movie in which the human male
or female bare buttocks, female bare breasts or human bare
public areas are shown. In order to uphold this ordinance,
the city arqued thut they were attempting to protect minors.-
The U. S. Supreme Court held that the ordinance was not
directed against sexually explicit nudity, nor was it
otherwise limited:

*Rather, it sweepingly forbids display of all
films containing any uncovered buttocks or breast,
irrespective of context or pervasiveness. Thus it
would bar a film containing a picture of a baby's
buttocks, the nude body of a war victim, or scenes
from a culture in which nudity is indiginous. The
ordinance also might prohibit newsreel scenes of
the opening of an art exhibit as well as shots of
bathers on a beach. Clearly, all nudity cannot be
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deemed obscene even as to minors. Nor can such a
broad restriction be Jjustified by any other

governmental interest pertaining to minors.
Speech that is neither obscene as to youths nor
subject to some other 1legitimate proscription
cannot be suppressed solely +to prctect the young
from ideas or images that a legislative body
thinks unsuitable for them."

Again, this Council should be aware of the language in
Butler v. State of Michigan 352 U.S. 380 at page 414 in
which the Court in effect held that if we made an ordinance
so broad as to prohibit any exhibition of adult materials
for fear that a child might see the same, what we then would
do would be to "reduce the adult population to reading only
what was fit for children”.

Two recent Federal District Court cases are very significant
in the area as it relates to the First Amendment rights and
specifically in the area as it relates to the regulation of
communication through cable television. In the first
instance we have a State statute in Utah which was declared
unconstitutional in Home Box Office, Inc. et al. wv.
Wilkinson 531 F. Supp. 987; and in the second 1instance we
have a local city ordinance which in effect, after the State
statute had been declared unconstitutional, adopted the
statute as an ordinance of the City and said ordinance was
also declared unconstitutional in Community Television of
Utah v. Roy City Nos. NC 82-0122J and NC 82-0171J3 (D. Utah
filed August 26, 1982).

As an aside, it is interesting to note that the Community
Television of Utah case was brought as a declaratory reIIe%
action by the cable television industry and the cable
television industry upon obtaining relief is now going to
sue in the Federal Court for attorney's fees under the Civil
Rights Act. I bring this to mind before discussing the case
only for the thought that if the Council were to adopt an
ordinance which was unenforceable but which would "show the
cable television people that we mean business”, the Council
may very well end up in a lawsuit and be required to pay
attorney's fees if we were unsuccessful in defending the
ordinance (regardless of whether the ordinance is
enforceable or not).

In looking at the two cases cited, I chose to start with the
one that dealt with the State statute which was declared
unconstitutional in Home Box Office, Inc. v. Wilkinson 531
F. Supp.987 (1982) 1In the State of Utah, they had a statute
which is very similar to our Penal Code Section 311 dealing
with obscenity. However, the Legislature went a 1little
further and passed an ordinance which prescribed the
distribution of "indecent material” over a cable television
system. The Plaintiff's local and national cable television
distributors brought a declaratory relief action arguing
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that the statute was unconstitutional and that it violated
the First Amendment and that it was unconstitutional for

reasons of overbreadth.

The Court goes on to state at 991, to wit:

"The reason for the special rule in First
Amendment cases is apparent: an overbroad statute
might serve to chill protected speech. First
Amendment interests are fragile interests, and a
person who contemplates protected activity might
be discouraged by the in terrorem effect of the
statute. (citations omitted) Indeed, such a
person might choose not to speak because of
uncertainty whether his claim of privilege would
prevail 1if challenged. The use of overbreadth
analysis reflects the conclusion that the possible
harm to society from allowing unprotected speech
to go unpunished is outweighed by the possibility
that protected speech will be muted."

As to the balancing which must be done, we look in the first
instance to the State's right to regulate; and in the second

instance, the individual's First Amendment rights. The
Court at 991 continued: ‘

"In accommodating these competing interests the
Court has held that a state statute should not be
deemed facially invalid unless it is not readily
subject to a narrowing construction by the state
courts (citations omitted) and its deterrent
effect on legitimate expression is both real and
substantial. (citations omitted)."

The analysis was held as follows:

"(1) ...delineate the constitutional bounds of
protected and unprotected expression;

"(2) ...determined whether a challenged statute
is facially overbroad; and

*{3) ...determine whether a limiting construction
may be placed on the challenged statute to cure
its constitutional infirmity.”

The Court continues then its analysis by first discussing
regulation of government of public dissemination of written
or pictorial material. It first states that you must define
the definitional boundaries of obscene or non-obscene
material in light of Miller v, California 413 U.S. 15.
Quoting from Miller at 993 the Court states:

"This much has been categorically settled by the
Court, that obscene material is unprotected by the
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First Amendment...'The First and Fourteenth
Amendments have . never..been--treated -as-—-absolutes-

{footnote omitted)' Bread v. Alexandria, 341 U.S.
622 at 642, 71 S.Ct. 920 at 932, 95 L.E4A. 1233
{1951), and cases cited.... We acknowledge,
however, the inherent dangers of undertaking to
regulate any form of expression. State statutes
designed to regulate obscene materials must be
carefully limited.... As a result, we now confine
the permissible scope of such regulation to works
which depict or describe sexual conduct, That
conduct must be specifically defined by the
applicable state law, as written or
authoritatively construed, A state offense must
also be limited to works which, taken as a whole,
appeal to the prurient interest 1in sex, which
portray sexual conduct in a patently offensive
way, and which, taken as a whole, do not have
serious . literary, artistic, pclitical, or
scientific value. (Emphasis added) (citations and
footnote omitted)

"Having thus defined the appropriate sphere of the
appropriate sphere of state regulation, the Court
want on to set forth the procedural standards
required to be followed in attempting such
requlation:

'The basic guidelines for the trier of fact
must be: (a) whether 'the average person,
applying contemporary community standards’
would find that the work, taken as a whole
appeals to the prurient interest, ...; (b)
whether the work depicts or describes, in a
patently offensive way, sexual conduct
specifically defined by the applicable state
law; and (c) whether the work, taken as a
whole, lacks serious literary, artistic,
political, or scientific value. (citations
omitted)'’

*The inquiry in obscenity cases is thus confined.
The Court left resolution of individualized
questions of fact and law to ‘'the Jury system,
accompanied by the safequards that judges, rules
of evidence, (the) presumption of innocence, and
other protective features provide...' (citations
omitted, again reasserting that 'no one will be
subject to prosecution for the sale or exposure of
obscene materials unless these materials depict or
describe patently offensive ‘hard core' sexual
conduct specifically defined by the regulating
state law, as written or construed.”

The Court continues at 994:




:
k-
3

"States may not go beyond Miller in prescribing
criminal penalties for distribution of sexually

oriented materials. For better or worse, Miller
establishes the analytical boundary of permissible
state involvement 1in the decision by HBO and
others to offer, and the decision by subscribers
to receive, particular cable TV programming.”

The Court then proceeds to look at the particular statute in
effect. The statute in effect makes the display of "nude or
partially denuded figures" encompassed within its reach.

The Court states at 996 that:

"... it is well settled that nudity falls well
within the protection afforded by the First
Amendment, Jenkins v. Georgia, 418 U, 5, 153
(citations omitted) even when viewed by minors.
Erznoznik v. City of Jacksonville, 422 U.S. 205
(1375)¥.

In a ‘footnote on page 996, the Court states that the
applying to nude or partially denuded figures would in
effect apply the statute not only to cable television but
also regular television when such films as "The Godfather”,
"Being There®, "Coming Home", "Annie Hall" and "Coal Miner's
Daughter” were exhibited.

The Court goes on at page 997 to state:

"while ‘'commercial exposure and sale of obscene
materials to anyone, including consenting adults,
is subject to state regulation,' (citations
onitted} transmission and delivery -of nonobscene
TV programming is not, at least not through a
state criminal statute that runs so far afield of
the standards set forth in Miller v. California
supra. ‘Precision of regqgulation must be the
touchstone in an area so closely touching our most
precious freedoms.' (citations omitted) :

The Court continued at page 1001, to wit:

"To extend the reach of the criminal sanction
beyond the sphere described in Miller wv.
California in hopes of effectively corralling
individuals into making only 'right', ‘'proper'. or
‘decernt' choices runs counter to the settled
constitutional rule that the States have no power
to control the moral content of a person's
thoughts. 'To some, this may be a noble purpose,
but it is wholly inconsistent with the philosophy
of the First Amendment' (citations omitted) As
the Supreme Court said in Kingsley Int'l Pictures
Corp. v. Regents 360 U.S. 684 (1959), ‘'this
argument misconceives what it dis that the
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Constitution protects. Its guarantee 1is not
confined to. _the expression.  of..ideas..that..are

conventional or shared by a majority... And in
the realm of ideas it protects expression which is
eloquent no less than that which is unconvincing.'
(citations omitted) ‘'Whatever the power of the
state to control public dissemination of ideas
inimical to the public morality, it cannot
constitutionally - premise legislation on the
desirability a person's private thoughts,' Stanle

v. Georgia 394 U.S. 557 (1969) or directing the
making of the best choices.'"

It should be noted that in Stanley v. Georgia the Court held
unconstitutional a statute which would have made a cr.me,
having pornographic movies in one's home.

What is important to note also from said case is that the
Judge states that in rethinking the legislation, that the
State statute on obscenity, similar to our State statute on
obscenity ({Penal Code 311-313) would in fact adequately
resolve the problems of obscene or harmful material on the
cable television and that "they may also find that drafting
a special statute dealing with cable television amounts to a
redundant duplication of what is already on the books".

As I said previously, subsequent to the Home Box. Office,
Inc. v, Wilkinson case, the City of Roy adopted an ordinance
which prohibited the cable television distributor from
sending signals which by the municipal ordinance definition,
may be deemed indecent. The cable television owners again
filed a declaratory relief action in Cable Television of
Utah, Inc. v. Roy City Civil No. NC 82-0122J in the United
States District Court for the District of Utah, Northern
Division. The City argued that the power to restrict is
found in the power to improve morals, concern for children
who may hear and see things they should not, its power to
control its streets, and its power to franchise and license.
When the P.iaintiffs (the cable television owners) ' argued
that whateve) the power the City may have, it is subject to
the 1limitations of the First Amendment; and that the
ordinance went beyond the boundaries set forth in Miller and-
applied in the Home Box Office v. Wilkinson and thus, the
ordinance was overbroad and facially defective. '

The Court then applies the Miller standard. It states at
page 9 of the Memorandum Opinion:

"It is a national standard with a core of
uniformity which allows for a degree of
flexibility at a community level. It may be
uniformly applied to almost all forms of publicly
available communication. Books, magazinas,
cassettes, periodicals, movies, and czble

-11-



& @

television are all treated essentially in the same
fashion regardlessof numbers.™

The City argued that because of the number of cable televi-
sion subscribers that there should be a different standard,
rather than the Miller standard. The Court held at page 10:

"It seems an odd criterion. If numbers trigger
application or not, the application of the Roy
Standard or of the Miller Standard would depend on
how many people subscribe to cable television.
The irresistible analogy compels one to ask why
the more restrictive standard should not then
apply to large circulation newspapers, or
magazines, popular motion pictures and plays, 'top
ten' musical recordings or even best-gelling
books. It seems an irony of striking strangeness
that the growing popularity of a work of art or
authorship would in some fashion enlarge the power
of government to restrict or suppress its content.

"Nothing in Miller v. California even hints that
its carefully crafted standards are not to measure
the content of even the obscure, the neglected, or
the ignored. Even the F.C.C.'s power under
Pacifica to regulate broadcast radio does not rise
or fall based upon a given station's share of the
listening audience. ...

"Miller 1is not footed on numbers. To the
contrary. In applying the Miller pornographic
standard, one does not say something is dirty.or
patently offensive merely because more than fifty,
or a hundred, or a thousand, or a million persons
receive such communication.

"If a communication is dirty, patently offensive,
or to use defendant's suggested 1label and
standard, ‘indecent', it seems to me that one
transmission and one receiver ought to be enough
to trigger application.

"There is no virtue in defendant's numbers
standards ~-- at least in the context of this case.

e e

"Why must a community tolerate? Because the first
amendment, as interpreted by the High Court of
this land, says so. The first amendment is the
barrier that precludes others from taking from us
what we cannot give away. There are areas of
personal freedom that are so important they are
inalienable. They belong not to the government
but to the people. The first amendment shields us
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from governmental excesses, no matter who occupies
government offices,

The Court continues:

"...A monolithic social structure toleraat of
nothing but approved ideas or points of view is
too much akin to the horror of the German Reich.
William Shirer, in his famous work, The Rise and
Fall of the Third Reich, tells of being almost
overwhelmed by the sameness of communication in
homogenized Germany and his need for the fresh air
cf freedom.

*Diversity also is tolerated because the
self-appointed monitor of purified communication
may be in error. An American reviewer of the Walt
Whitman classic, Leaves of Grass, a book that
Ralph Waldo Emerson considered the work of genius,
once wrote he would leave 'this gathering of much
to the laws which ... must have power to suppress
such obscenity." Other works suggested for
similar suppression at various locations over the
years include: The New Testament, translated to
English by William Tyndale; King Lear, by William
Shakespeare; The Call of the wilk, by Jack London;
and The Grapes of Wrath, by dJohn Steinbeck. Even
the Mickey Mouse Comlc Strip by Walt Disney has
not been immune from suppression.”

In short, it is my recommendation that the City Council not
undertake at this time, an ordinance prescribing cable
television. If there are those who would suggest that the
material on cable television is in fact as ascribed by the
Penal Code Section and they feel that there is some
enforcement necessary, the Penal Code provides £for such
enforcement.

I attach for your information a Lakewood, California
ordinance which was put into effect prior to the awarding of
a cable franchise which provided for a requirement in the
first instance for the cable television owners to provide a
lockbox at no cost to the citizens; and in the second
instance, provided that prior to the showing of any material
which would be cornsidered X-Rated under the movie rating,
would be required to make an announcement of the requirement
of parental discretion.

Respectfully submitted,

RONALD M. STEIN
City Attorney
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Secceion 75.213 of the Coznfssion’s Cable Televiasfoa Yulas prohibits tha
preaentatioz of obacena qudfor indacent prograws by cadble talevistoa

oserators aa;ageu in cudlecasting on a local origination channel. Ths
Comaianlon'as Pules Jo not aad eanasct prouibit the presentations of
prograua which are nerely offecnziva or objectionadlu. Accordingly,

unless a progras 1z clearly zhowa to he chsceaa or indeceat, it 1a
eatitled to protection uadar tahe Tirst Aueacaent and its preseatation
caanot b2 restricred by the Comuissfon undexr tha Coaxuulcatfoas Act of
1934, as azend=li, or e Unitel itates Coastiturisa.

s
4

Allazations of a violatioa of 3ection 75.215 of the rules ouy be Srought
to the Cenalssfon’s attentioa pursuant to Saction 76.%; & copy of which
is eaclosed. A parition for orher to shov causa wmust ba accozpanied by

a cartificate of sorvica on aay laterasted sorson who nay bo directly
affected 1L such order o shov cause {s issned. The petition should aleso
state fully and prcelszly all pertinaat facte and ceaditions relled on to
desoastrats that th2 lasuaace of an ovrdsy to show cause would be ia tha
publie interest. Fazzgal allejztions should bu sujported by affidavit of
a person or parsonsg with actual knowladza of the facts, and axhivitas
should be verlfled by the peraoa vho preparces them., He should meation
here that ths systen 2ay also Se subject to ﬁonctary forfaitutu pursuant
to Seccloa 75.9 of the Comalssion's Julos. :
Re trust that the foragzoini will prove inforastive. Thank you for taking
the tiza to econtact us.

Siacerely,

Cynthia Wr:d Jeffries, Chlef
Co.platats & Infoxcation Eranch
Coaplinaca Diviaton
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§76.2'8

cecds or parts thereof by chance to
one or more chance takers or ticket
purchasers. It does not include the
placing or accepting of bets or wagers
on sporting events or contests.

{37 FR 3278, Feb. 12, 1972, as amended at 40
FR 6210, Feb. 10, 1975; 42 FR 13947, Apr. 13,
1977)

__§78.215 Obscenity.

No cable television system operator
when engaged in origination cablecast-
ing shall transmit or permit to be
transmitted on the origination cable-
casting channel or channels material
that is obscene or indecent.

[42 FR 19347 Apr. 13,1977}
$76.217 [Reserved}

§76.221 Sponsorship identification; list re-
tention; related requirements,

(a) When a cable television system
operator engaged in origination cable-
casting presents any matter for which
money, service, or other valuable con-
slderation is either directly or indirect-
ly paid or promised to, or charged or
accepted by such cable television
system operator, the cable television
system operator, at the time of the
cablecast, shall announce that such
matter Is sponsored, pald for, or fur-
nished, either in whole or in part, and
by whom or on whose behalf such con-
sideration was supplied: Provided,
Rhowever, That *‘service or other valua-
ble consideration™ shall not include
any service or property furnished
either without or at a nominal charge
for use on, or In connection with, a
cablecast unless it is so furnished In
consideration for an identification of
any person, product, service, trade.
mark, or brand name beyond an jden-
tification reasonably related to the use
of such service or property on the cab-
lecast. For the purposes of this sec-
tion, the term *sponsored” shall be
deemed to have the same meaning as
“pald for.”

(b) Each cable television system op-
erator engaged In origination cable.
casting shall exercise reasonable dilf-
gence to obtain from employees, and
from other persons with whom the
system operator deals directly in con-
nection with any matter for cablecast.
Ing, Information to enable such system

Title 47—TYelecommunications.

required by this section. 4

(c) In the case of any political or!gt-
nation cablecast matter or any origina- §
tion cablecast matter involving the dis-
cussion of public controversial L'.suel
for which any [film, record, tnnscﬂp— -Q
tion, talent, script, or other material

or service of any kind Is furnished, 1}

efther directly or indirectly, to a cable}}

television system operator as an m.;\\‘ ;
such et b

ducement for cablecasting
matter, an announcement shall be

made both at the beginning and con- ,3

clusion of such cablecast on which™§
such material or service is used that ¥

such film, record, transcription, talent, 3°
script. or other material or service has ’§
been furnished to such cable television 3%
system operator in connection with 0?
the transmission of such cablecast 2 e

matter: Provided, however, That in h;

the case of any cablecast of 5 minutes’ 1

duration or less, only one such an- "4 |

nouncement need be made either at =

the beginning or conclusion of the cab- % N :

lecast. K1Y
{(d) The announcement required by"”

this section shall, in addition to stat-a 3,
ing the fact that the origination cablem; ¢

casting matter was sponsored, pald forJ
or furnished, fully and fairly disclose

the true {dentity of the person or per:27%
sons, or corporation, committee, asso-2

ciation or other unincorporated group, bw,, .
or other entity by whom or on whose:2 -t}

behalf such payment is made or prom-'y +
ised, or from whom or on whose behalf
such asrvices or othgr valuable consid-b - 2
eration is recelved, 'or by whom thes
material or services referred to lna
paragraph (¢) of this section are fur/).:
nished. Where an agent or others
person or entity contracts or otherwise 3
makes arrangements with a cable tele-5 [
vision system operator on behalf ofo -
another, and such fact is known or byl
the exercise of reasonable diligence, as - -
specified in paragraph (b) of this sec.!
tion, could be known to the system op-! ..
erator, the announcement shall dis.? <
close the identity of the person or per-?
sons or entity on whose behalf such:'-.
agent is acting Instead of the name of ¥
such agent. Where the origination cabd-}
lecasting materlal Is political matter ors -
matter Involving the discussion of a
controversial Issue of public impor:,;
tance and a corporation, commm.ee. s
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¢ . the®Capunissbient wny hpeelly & aborler Hme for, the
e Bl ol reply conuments.
(1) The Conmubelon, after conshiderntion of the
plendings, 'hm; determlne whetlbier the pubile Intereat
wouh! be aetved by the prant, In whale or In patt,

f e ————— . ——— .- .

0-Lu).u.\mnulu.‘ull.\ LiaNit GOAIMIRRIGR

minlier of 1leht i Lo the ndoption dute of any hionl
actlon tnhen by the Conuntrston with seqguct tn the

petition, A petitonees request for the setura of & pett-

then will Yae repasdded pson resguest Tor disindasal,

(1) athme to preweate a pwtiilon, or fxllure $0-——

vz dental of the teqiiest, vr gy Isue a rwllng on the
complaint or Hrpute. The Conunlsslon may speclfy
pther procedurex, such as oral argutwent, evidentlary
hearing, or further written sublssions directed to
particular aspects, as it deems appropriate. In the
event that an etifentlary hearing i3 required, the
Cewmlsxton wiil drmmlnc, on the Lasls of the plead-
Ings and suq;x‘oxbcr precodnres as It may speclfy,
whether temporary retlef shoukl be nifurded any party
pending the heacing and the nature of any such
- temparary rellcef.
{(g) Where a petltlon for verlver of the provisions
of §3 76.5T(n), TH5{a), WG1{a), or TG.GI{a), is Nled
within fifteen, (15) ddays nfier a request foe earringe,
a sy stem communtly untt need vol earry the stgnal of
the requesting statlon pending the Comumisslion's riding
on the petition or en the guestion of temporary relief
pesding tarther procecdings,
(h} On a finding that the public Interest xo requires,
the Connuisslon wny determine thal u system commu-
nity unit operating or proposing to eperate In A comn-
munity locited outshle of the 4% cuutiguons xtates shall
. coiply with provisions of Sulparts D, F, und G of this

part In addition 1c the provistons thercof uwtherwise
t applicable. In such Inxtancen, any additlone! signal
] earringe that Is anthagized shall he deemed to Le pur.
] suait to thie appropriate provixion of §§ 76.61 (b) or
T6.63(n) (ns It relstes to § 7861 (L)),

(1) {Deleted]

Nots: Bach party Aling a petittan. commenta, sppontilon ot
other pleading purswant to § 70.7 e reapousthle for the cun.
Wuulng accurscy and compiciencss of &1l nformation In much
ducmeal, The provisiens of § 1.63 are whaully appllealde to
pleadings turvleing § 76,7, ercept that where sprectile provt
stune of the latler contlict with the forsmer, the npecitlc provl.
stons of § 70.7 are rentrolling, g, where requirements for
service en specified pattles vl cerinln Informatlon may vary.

§76.8 Dismissal of speeial reliel petitions. _

{a) A petltion for pecial rellef may, upon request
of the petitloner, be dlsmissed without prejudice as a

{T.8. X1(70)-8) - 12

@00 emgent £ o Ot e
HE 1"

rexgrand o wficinl eorrespondence or request for gddls
tlonal Infaruation, witl be cavse for dsmixsal. Sueh
dirminzal Wil be without prejudice 12 1t occurs prior
to the aduption dute of nuy fizal actlon taken by the
Commisslun with respuct to the petition,

$769 Order to Show Canse: Forfelture l‘rocwding.

() Upon petition by any tnterested person, the Con.-

misslon suny : )

(1) tsane an onder requlring a enble televiston opera.
tor to whiow e o v hy 18 shonld not be directed to coane
nned destst from vlolatiog the Commixsion’s Rither;

(2) Initlate a forfeitture procecding against n cenble
television operatsr for violation of the umnuhs‘un:
Rulen.

{(h) The petitlon may be subuwltted Infurmally, by
tetter. but shall Lo sccompanied by a certificate of sery-
fce on nny lalerested person who may he directly af-
fected 12 an onder to show canse Ix ixsued or a forfelture
proceeding initiated. An ariglual and two coples of the
petition and all sulscquent pleadings should be filed.

{c¢) The petition shall state fully and precisely ull
pertinent facts and considerations relled on to support
n determination that Ixsuanee of an order to show cause
or lultiation of a forfeiture proceeding would be in the
publie Interest. Pactual silegntiony xhall be supported
by afdavit of 1 pereon or persona with actual kaawle

edge of the “actx, and exhibiis _lha‘ll be verified by the .

perxon who prepares them. «

{d) Interested persons may sulunil cominents or op-
poslilang o the petitton withhe thirly (30) days afiee it
hag hoen Aled. For good cause shnwn in the petitton,
the Ceapnlsalen way, by letier or telepram (o known
Interexted ju-rxons, «pecify a shiorter Hme for such sub-
wdsdony, Commentsx op oppenitions shall e served o
petittoner sl on al) penens Bl tn peitltfoner's cer-
tiflente of serview, and shinll contuln a detalled full
shnwing, xupportsd by affhavit, of any facts or cireum-
stances yeliad on,

R T T L .,,“
’ . .....--",.-..—.-,. e ‘,.t,.wm--...'
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(3) A four (4) month period shall be provided to determine the
Company s eligibility for renewal. _
(4) If the Company's performance is found satisfactory, the Council

may renew the franchise for a period not to exceed t:: (10) years.

, ii : (5) In the event the Company is determined to have performed un-
t satisfactorily, the City Councj] may terminate the franchise and seek new applicants

for evaluation.

% ™ secrion 8. POLICE POMERS.

In accepting a franchise the Company acknowledges that its rights hereunder are

subject to the police power of the City to adopt and enforce general ordinances
, necessary to the safety and welfare of the public- and 1t agrees to conply with all
applicab1e general laws and ordinances enacted by the City pursuant to such power,

and for the public health, safety and welfare.

‘The Company agrees to comply with alI_applicable FCC regulations, and that
' said franqhise will not be used in violation of any applicable FCC regulations, or
.. state and local iaw. including the provisions of Chapter 7.5 of Part 1, Tit]d 9,
of the California Penal Code, commencing with Section 311, and pertaining to obscene
:nngter. “ﬁaster' as therein defined shall include any transmission by the_Companj
;ithin fhe City'of Lakewood, pursuant to said franchise, and the Company agrees not
to violate the provisions of Sections 311, et seq., of the California Pena\ Code.
', The City Council of the City of Lakewood finds that the City is primarily a
residential community, and that a great majority of the subscribers to the Company's

service will be the owners of single-family residential homes, many of which are

occupied by minor children. The use of. pubiic streets and property to transmit to

such homes materials, including sexually Eipiicit materials that are no* subject to
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‘valid regqulations or contn.’by the FCC, or in violatian or.che California Penal Code, \

but which are detrimental to the public health, safety and welfare, would be contrary -
to the public interest and welfare, and public property and facilities should not be

used far such purpose. Therefare, as a cordition to the granting of any franchise to
use such public streets, ways, places, any violation of which shall be grounds for
revocation thereof, the following are imposed:

a. The Campany shall provide each subscriber of a residential
premise at no monthly charge with a parental control locking device, or digit’alcode
ﬂntal]mvad‘-;l—\e.s'ubscribervbyoperating said device to prohibit the viewing of any
transmi ssion under subsectiua b and ¢ pursuant to this franchise. No deposit shall
hereq;iredfotpamtalcmtrollmkhqdmceormde,mptasauﬂnrizedbyﬂn
ﬁranchi.se lbpersmshallratoveordlscomectsuchacmtrollingdevice ard the

Qmpanymnmintainﬂ)emingoodmrkngorderdmhgﬂetermofthisfrmﬂdse
_ _ —
b.

S A x—rabed“ar’:d'rrated"nuviesstallbeprovidedm
sép&a@asspecﬁiedmspeciﬁcallyinﬂnfmrdﬁse ~

g c. Apphcantforafrancmseagreesantbyapplyingforaﬁs
trarz:hisesa.idﬁranchise,:Lfgrantedboit,winbesubjecttothetermsandpmvidum
of*lﬁssectim axﬂtlnttheOmpanywﬂlcmplywithallfederal state and city laws
ptdﬂhitingthedisplxyofcbscenemberial The Campany, inaddition,agreesttat
applyirgfmd\isfrwthisemuseﬁnpmncstreets,my?mﬁplacesofﬂnﬁtyof
Iakanoditdechresitspolicyagainstthecarriageafx-ntedmvies cw:orthertmch
vxmmlmterialtoanymsidmthl)me,mlessnid}misequiwedwithapamtal
control lockine device, or digital control, in good working order; and, further, its
policy to advise subscribers at least seven (7) days in advance of the transmission

of any material that is either X-rated or obscene, or in its opinion parental advice
should be exercised in determining whether said material should be viewed by anyone
under eigihteen (18) years of age. In addition, the City shall be advised at least

Revised 1-12-82 and 1-26-82




@30

seveg\, i) days prior to the delivery of any s@mterin to a subscriber of the con- ™
templated transmission of any X-rated movie or such other visual material, or matters
which the Company has rated as obscene, or pertaining to which parental control should
be exercised. The Company further agrees that {f the City Council at any time should
deternine that any contemplated tran;mission by the Company that has not been placed on

seven-day-(7)-notice-to-the subscribers, aforementioned, should have been noticed to

subscribers, it shall refrain from the transmissiox': of such material to subscribers

without such proper notification or, in lieu thereof, until a public hearing has been
held before the City Council to determine whether such material, in order to protect
the public health, safety and welfare, should be noticed for controlled locking de-

viacz'dsgimmn:ml: The Corpany further agrees it shall provide immediately
mgm&mmmtomymmuwimapdwozwmmmcnm
should be rated under the provisions herein containsd as "x-rated”, “cbscene”, or
wdmummm-.mumommmv-vumm.n
Mtnlmnaﬁb,mmumm'mwmmx
16 “The following feature has been rated "PG® by }MPAA. Parental
R (Soft) '-nefoummgfeammbemnu'x-wm Itisintlnﬂedfot
maly
violent, mature sudiences. Mmmdimimhm lhwinﬂxuﬂds
e feature mly at night.” ’ .
R (Haxd) mmwmmm:;m'-mwm mm:-wmm
' £ilm contains rature material and parests may wish to conzider whether
it sh6uld be viewed by children wder 17. For further informtion
cthqﬁ\hfnm;plaucauﬂtmm We will show
this festure only at night.” - '
Itﬁnhmwtormmwmwwhddm
Muﬁﬁmmm.mwmwymmsdew.
Axhqﬁuowimzymotminmndnpnk.
*X-rated movie®, as used herein, has referance to thoss movies
*X-rated” by the Motion Picturc Association of Mmerica (PAA). The Company agrees
ﬂatwmvicmo&avi&o,wlﬂxmwiﬂwgtmﬂ,ormdmuimwu.
ﬁatmmébemx-nudwinbemmadhynpdamiuummww
scribers of said systenm for determination of whether the sae msets the standands of
the MPAA for x-rating, and if the same dces meet the standards of the MPAA for x-rating
the same shall be treated’by it as "x-ratcd® for the purposc of notification required
by this section. 'Cbseae";u\xsedinthis section has rcference to those materials
that meet the standards for requlation of cbscenity established by tho California and

Rev. 1-12-82




United States Supreme Court. “Parental discretion advised” includes any motion pic ture

or other video and/or sound material 'so rated by the Motion Picture Associaticn of

{.r“

f'appealing to the prurient. shameful or morbid interest or minors, and is patently -

.

' 6f sexual stimuIation or arousal. "Sado-masochistic abuse” means flagellation or

i . .
..one so clothed. “Beastiality" means the use of violence upon a person in such a

America. and, in addition, any such material that includes photographic, pictorial,
or sound representation of nudity, sexual conduct, sexual-excitemént, sado-maso-
chistic abuse, or beastiality. "Nudity" means the showing of tﬁe human male or
female genitals, pubic area or buttocks with less than a full opaque cogering, or

the showing of the female breasts with less than a fully opaque covering of any

portion thereof below the top of the nipple, or the depiction of covered male genitals
in a discernably turgidfétate. "Sexual conduct" means acts of masturbation, homo-
sexuality, sexual intercourse, or physical contact with a person's clothed or unclothed
ééﬂitals. pubié irea. buttocks, or, §f such a person be a female, the breast.

“Sexual excitement” means a condition of human male or female genitais when in a state

:tprture by or upon a person clad in undergarments, a mask or'piiarre costume, or the

‘Eopdition of being féttered, bound or otherwise physically restrained on the part of
”;bnner that it is harmful to any person under the age of eighteen (18) by predominantly

offensive to prevailing standards in the adult cormunity as a whole with respect to
s

whatiS»suitab‘e material for minors, and is utterly without redeeming social importance
for minors.

No one shall knowingly violate the terms and provisions of this

section. ln'any prbsecution pursuant to Section 731 of the Code of‘Civfl Procedure -
for injunctive or other relief, or in any proceeding for revocation of a franchise
by reason of violation of a provision of this section, or in any criminal proceeding
or prosecution for violation of a provws1on of this section pertaining to the in-

stallation or maintenance of parental control locking devices, or codes, or pertaining

‘Rev. 1-12-82




Jgrdinance No. 81-18 -

~ to the notice herein required to be given by the Company, and the failure of the Company
Li

to give the required notice, or for violation of the provisions of this section pro-

_hibiting the transmission or display of material after notification of a public hearing

thereon bgfore the City Council, or for violation of any order of the City Counc i}
following soch_public hearing, the mens rea shall be the intent of the person charged
with a violation of this section,of knowingly, or possessing or transmitting, distri-
buting or receiving, as the case may be, of materials without complying with the pro-
vision of this section, or any order of the City Council issued pursuant thereto. In
such a case, where a prosecution under Sections 311, et seq., of the Penal Code s not
involved, the intent réquired for a conviction under Sections 311, et seq., of the
Pena] Code is inapp]icable.

The distribution or possession for the purpose of distribution or

transmission of any obscene or harmful matter, as defined in the California Penal

. Code, or any matter within the provisions of this sectfon, except upon the compl{ance

of the terms and provisions of this section, is hereby declared to be a public

"nuisance. * In addition to any enforcement applicable under the Penal Code of the

State of ‘California, the Lakewood Municipa] Code, and this ordinance, said public

V"nuisance may be abated pursuant to the provisions of Section 731 of the Code of Civil

Procedure of the State of Califor 1ia. Said abatement may inciude, where required,
revocation of any franchise granted hersunder,

SECTION 9. CATV FRANCHISE REQUIRED

No CATY system shall be allowed to occupy or use the streets of the City of
Lakewood, or be 2allowed to operate without a CATV franchise.
SECTION 10. USE OF COMPANY FACILITIES

The City shall have the right, during the 1ife of this franchise, to install

-12-




LODI, CALIFORNIA
COMAUNITY STANDARD SURVEY
CONDUCTED BY BETA RESEARCH CORPORATION

NSNS i

METHODOL0GY

Tve week oF DEceMBER 17, 200 PHONE INTERVIEWS WERE CONDUCTED WITH
BOTH CABLE AND NON-CABLE HOUSEHOLDS. HALF OF THE INTERVIEWS -WERE
HELD WITH MALES AND HALF WITH FEMALES. THE FOLLOWING TABLE OUTLINES
THE RESULTS,

PERCENT AGREEING THAT PEOPLE SHOUWLD BE FREE TO ,
VIEW ADULT ENTERTAINMENT IN THE PRIVACY OF THE HOME.vsensrea e 80%

PERCENT AGREEING WITH THE CONCEPT OF SEPARATING ADULT
PROGRAMMING FROM FAMILY PROGRAMMING: tsssnvrsssnssnsnssssssnnses 308

PERCENT MENTIONING INDIVIDUAL VIEWER OR HEAD OF
HOUSEHOLD AS PERSON WHO SHOULD HAVE PRIMARY

RESPONSIBILITY TO DETERMINE WHICH T.V. -PROGRAMS

ARE ACCEPTABLE ON CABLE T.Viissrusssnnssinsenonssnnsssnnssnnse 812

PERCENT MENTIONING CITY COUNCIL OR CABLE SYSTEM
AS PERSON WHO SHOULD HAVE PRIMARY RESPONSIBILITY.sosssssensess JUR

PERCENT WHO WOULD OPPOSE OR IGNORE EFFORTS TO
PREVENT THE PLAYBOY CHANNEL FROM BEING AVAILABLE. . sssevssvenss V8




SALT-LAKE-CITY-UPhH %
federal judge save a northern Uta?
town can't ban non-pornographic
sex and bad language from cable
television because cable sulscnber:
“invite” the programs nte thew
homes and rmas ca“oel at any time

U.S Dustriet Court Judge Bru-e
Jenkins Wednesday  strucs down
Roy City's cabie ieclevision wor
dinance, saying cable lransrmussions
are different {ramn broadrast signals
and they enjev the same Fuirst
Amendment protections as books,
magaunes and movies showr in
regular theaters

**Cable signals travel over wires,
not in the air. They are asked for
They are invited.” he smd

Community Television of {Ntah. a
cable company, and several sub
scribers challenged the ordinance
which seught to ban what-the ity
counctl defined as indecent”
material It was mmed primaric al
uncut films shown 5
channels.

Jenkins struck

cabie move

down o osomlas

~"|Cable TV

state law-one-vear-ago-for the Same
reason bu! several comnunilics
have adopted the controls o i iocal
ievel

“The court finds great Aifficuity in
distinguishing vother than (he
wpcoimn)  between gowng e the
movies & a theater and having the
movies come to me in my hoine
through electronic transmss
over a wire.” Jeakins wrote
choice 1s mune.””

"

Jenkins likened cable television to
a Muganne mailed 1o his home
seed nat open ils cover 1 mavy pick
and chose among the articles If
dispieased, 1 may cancel my sub
scription ™

“The same is true in subscrbing
to a cable television service | need
not hook up. I need not tunen § o
pick and chose among the prog:
and | may cancel

Jenkins aiso wind the
ordnance was an UNpropes
sittute  for  the  respoasitnbitny
parenls o supervise the triew -

SUD

No police power or censurship
power can be a substtuie for the
mioral function of the parent and the
familv " he wrote

The judie =atd Utah law already
prohiists distribution  of  por-
nographic matenial by anyv mwans
But Jenkins sa.4 he believed the Roy
ordnance was an atlempt to use
arensing laws 1o conlrol  com-
munications that fal] short of being
iegally pornographac,

“Merelr calhne somettung e
decent. docs not make it por
nograpic.” he said

Roy's Jdefimtion of “indecency”
was overly broad, he said, and could
interfer with the ripht of free speech
which 15 essential to mamtaining a
free sociely

Je=wins added that a frec society
ust somelines toier ate geas that
are distasteful and unpopular A

ic social structure tolerant

Unor o hul approved ideas or
DUInts o view 15 100 much akin to the
harrer of the German Rewch” he

of

v

¢ Rabils of their chiidren

Judge: Cable TV different from broadcasting

said.

Roy City Attorney Roger Duison
had argued that city had the right to
ban offensive material in addition to
legally pornographic materia},
because cable went into 80 pereent of
Roy’s homes and w23, therefore, .
similar to & broadcast medium
where a less strict standard applied.

Dutson had cited the case of a New
York City radio station which got
into trouble with the Federal
Comimunications Commission
because it aifed a recording of a
monologue by cornedian George
Carlin that contaired several of-
fensive words. The Supreme Court

upheld the right of the FCC to ban .-

such programuning on grounds the
public should not be ‘‘suprised and
intruded”” upon by offensive
material.

But Jenkins said that case was
irrevelent because '‘the tran-

.
-

PR ST AR

smission of electrenic signals g

through private wires
broadcasting.”

Jenkins also said the fact that 80
percent of the homes subscribed o
cable, did not reduce the private and
voluntary natuie w the madium.

*The cable signal is not pervasive

is not

in the sense of automalic
avalability to all,” the judge wrole
"l is nol in the air, present

everywhere, transcending the walls
of a house or a buillding.™”
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2110 W. Lodi Ave.
Lodl, Calif. 9524Q

; From the desk of
R. N. WHITE /3 &z :
R. N. WHITE




From the desk of K. N. WHITE

2110 W. Lodi Ave.
R. N. WHITE Lodi, Calif. 95240

e 4 A —— TSI




R. N. WHITE
2110 W. Lodi Ave.
Lodi, Calif. 95240
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ingt Southern Baptist Church

2301 WEST LODI AVENUE — LODI, CALIFORNIA 95240 — TELEPHONE (209) 368-2576
Robert D. Lewis, Pastor

January 19, 1983

MR. BRENT BLEIER
1764 LeBec Court
Lodi, California 95240

Dear Mr. Bleier:
The executive committee of the Lodi Association of Evangelicals supports

you in your effort to control the proliferation of anti-family activities
by the Lodi Cable T.V. We stand opposed to the Playboy channel.

Sincerely,

N

Dr. Robert D. Lewis, Secretary
Lodi Association of ivangelicals
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James W. Baum

1420 EDGEWQOD DRIVE
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Councilwoman Evelyn Olson——— - hkmgjiihiﬁt"“
CITY OF LODI QUJ'EL%b,,
221 West Pine Street NI O I L L

Lodi, California 95240
Dear Mrs. Olson:

I am very concerned about the issue before the City Council having
to do with the "Playboy” type programming option cn the Lodi Cable
channel. I am sensitive to the First Amendment issues involved
with the rights of an individual to view what he will, but it is
also my belief that it is well within the City Council's right to
regulate the type of programming within the city boundaries; a
right that many other cities have exercised in the regulation of
this type of programming. -

I am sure that I am typical of many people that chose Lodi and its
surrounding area to live, work and raise a family in because of
its conservative, moral and religious environment. I believe the
uncontrolled availability of this type of programming seriously
threatens these traditional values and I strongly oppose it.

As a concerned citizen, I would urge you to consider the
following. First, make publically known your personal oppositions
to this type of programming. Secondly, require that the cable
operators install a lockbox type of receiver on all of their
installations, not just as an cptional accessory. This will go a
long way in restricting the unsupervised viewing of adult program-
ming by children. Thirdly, consider an ordinance making it il-
legal for a minor to view this adult programming without parental
consent. It seems to me that the regulations imposed on this type
of programming should be no less in the home than in a theatre.

I am appreciative of the decisions you have made in the past in

regard to the welfare of our City and am confident that you will
make the right decision concerning this crucial issue.

g

Sincerely,
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BRENTON A. BLEIER

404 WEST PINE STREET. SUITE TWO
LOOI. CALIFORNIA 935240
(209 333-2146

January 7, 1983

Dear Fellow Lodian:

I am writing to solicit your support in placing some restraints
upon the showing of sexually exploitive programming to minors
by means of cable television in Lodi.

I recently attended the Western Cable Television Exhibition

in Anaheim. There 1 learned that the Playboy Corporation,
which has suffered financial reverses in recent years, is at-
tempting to regain its profitability by undertaking extensiwve
promotion of its sexually exploitive cable programming channel
across the nation. At the Exhibition, I saw the promotional
film for the channel and heard presentations from Playboy
personnel regarding its profit potential for cable operators.

I discussed with severai colleagues at the Exhibition the fact
that the most likely markets for such programming would be large
cities which already have substantially developed markets for
porno movie houses and so-called adult bookstores. Addition-
ally, even the larger cities in our area of California, Stockton
and Sacramento, do not have this type of programming. You can
well imagine my surprise when I returned home to Lodi to find
that our local cable operator had launched a significant ad-
vertising campaign regarding their offer of the Playboy Channel
in Lodi.

‘Based upon my review of the promotional material at the Cable
Exhibition, there is no question in my mind that this type of
programming exploits and degrades women, tends to harden and
cheapen the treatment of women by men and is a strong negative
influence on any society. However, the most disturbing impact
of this programming, in my view, will be upon our young chil-
dren and teenagers. It will clearly distort their perceptions
of appropriate sexual behavior and will contribute to the prob-
lems that our children and youth are already experiencing in
the area of sexual adjustment.

While this sexually exploitive material is clearly an unhealthy
addition to television programming in Lodi, as a former pro-
secutor, I must admit that it probably does not meet the very

e = e <o
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liberal, legal test of "obscenity" as it is interpreted in
California. However, it does feature frontal nudity of both
sexes, graphic depictions of sexual intercourse and extended
and explicit "talk show" formats which encourage a wide variety

of deviant sexual practices.

Unfortunately, with the permissiveness in sexual matters man-
dated by our liberal appellate judges in California there are
really very few areas where city government can still have an
impact on this major social problem. However, because cable
television operators utilize public utility easements in local
rights of way, local governments have been given a certain
amount of latitude to regulate cable television.

On December 8, 1982, I presented the Lodi City Council with
three specific steps which I feel can be taken by the Council
legally and should be taken morally to help concerned parents
in Lodi who want to protect their children and teenagers from
this adverse influence.

1. The local cable operator, which is a division of King Broad-
casting Company of Seattle, Washington, received a twenty-year
franchise from the City of Lodi in 1967. This means that the
cable operator's franchise will, absent a renewal, terminate in
1987. I believe the Council members can, and should, individually
pledge to the community and inform the cable operator that when
the current franchise expires in 1987, they will not vote to

award or renew a franchise for any operator which has acted
irgesponsibly in handling sexually exploitive programming in

Lodi.

It should be noted that King Broadcasting generates approximately
1.2 million dollars per year from regular cable programming in
Lodi. I believe it is entirely possible that the company may

not wish to endanger this entire revenue stream for the sake of

a few thousand dollars more generated by sexually exploitive pro-
gramming.

2. 1 bglieve the Council should adopt a "sense of the Council”
resolution which, although not legally binding upon the cable
operator, would "encourage" the cable operator to:

a) reconsider the adverse impact of this type of pro-
gramming upon a strong family market such as Lodi;

b) promise in writing not to cablecast promotional
"samples” or "previews” of this sexually exploitive
programming upon the regular cable channels (as
has occurred in other cities); and




c) providg, free of charge and mandatorily, to every
subscriber to sexually exploitive programming,
keylock converters which can be used to prevent

unauthorized viewing of this material. (This is
commonly done by cable operators in other cities
and can be accomplished at a very small cost.)

3. I believe the Council should adopt an ordinance which
wogld make it unlawful in Lodi for any adult to display
this sexually exploitive programming, as carefully defined
in the ordinance, to a minor unless

a) the minor's parent is physically present during
the showing or

b) the minor's parent has provided the displaying
adult with the parent's permission for such a
showing in writing.

I believe the ordinance is necessary because experience has
shown that subscribers who wish to view this type of material
themselves are often oblivious to the harm it can wreak upon
developing personalities. 1 believe that the ordinance, even
if it did not result in any prosecutions, would have a salutory
effect in expressing the sense of the community, acting through
its City Council, that this type of programming must not be
displayed to minors.

At the Council meeting of December 8, the City Council seemed
hesitant and uncertain. Mr. Pinkerton and Mr. Murphy expressed
reservations about "legislating morality” for our children and
indicated that it was up to the family to control such pro-
gramming. However, I believe that we must attempt to deal

with irresponsible adults who enjoy such sexually exploitive
programming and may gain perverse satisfaction in making it
available to naturally inquisitive minors without the permission
or approval of the minor's parents. 1 stressed to Mr. Pinkerton
that neither the resolution nor the ordinance I propose would
interfere with his right, as an adult, to view such sexually
exploitive programming. )

However, I believe that most members of the Council will be
receptive to the views of the community when the matter is
brought back to them on Wednesday evening, January 19, 1983
at 8:00 p.m. This is where I need your help in two ways.

First, if you can possibly do so, please attend the meeting
in person, express your own views, and lend support to the
Council's consideration of these items.

T IR




Second, if you cannot attend, please complete and return
the enclosed postcard to me giving me your name and

———address and indicating your willingneéss to stand with

me against the Playboy Channel for our children. I
hope to present these postcards to the Council that
evening as evidence of the sense of our community
against this programming.

Please keep in mind that Lodi Cable presently has only
about 350 subscribers to the Playboy Channel out of 8,000
regular subscribers. But with the vast financial re-
sources of the Playboy empire focused upon Lodi and with
their slick promotional efforts, that total could grow

to 1,000 or 1,500 subscribers quickly - a veritable
epidemic of porn directed against the children of our
community.

If you have any questions on the specific wording or pro-
visions of the resolution or ordinance which I have proposed
or on their legal effect, please feel free to call me during
the day at my office, 333-2146, or in the evenings at my
home, 334-4418. Will you join me in urging the Council to
action on this matter? Please returz the enclgsed card to
me today for the sake of our childrep.

BRENTON A. BLEIER
Attorney at Law

BAB/eab
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MANUEL J. MACHADO 3R--INC.

P. O. Box 336

Lockeford, California 95237
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H 1521 South Stockton
L.Od' Cabb TV oo, Caltornia 95240

2097369 7451
An Attilate ot ning Broaacastog Comparry

January 5, 1982

Hon. Fred Reid
Mayor, City of Lodi
City Hall

Lodi, Ca. 95240

Mr. Mayor, members of City Council, Mr. Glaves:

Lodi Cable TV began selling an adult movie pay-TV service called Escapade
in October 1981. During November 1982 the service changed its name to the
Playboy Channel. We have made parental control locks available at our cost
($16) from the start of the service to enable people who wish to control viewing
of the chanrel to do so. We installed and removed the locks without charge.

Due to the concern voiced by the city council, as representatives of the
community, we will change effective immediatély, our procedure to include a
buy-back guarantee when the lock is no longer desired and when the lock and
keys are returned in good working condition. We will continue to exp1ajn its
availability to all new Playboy Channel customers and explain the buy-back
poliéy. We feel strongly that the cost of the locks should not be borne by
anyone other than persons desiring them, as the use of them is strictly voluntary.
To date we have sold only 12 of the 1ogks with over 800 customers trying the
service in the 14 months it has been available.

The Playboy Channel is part of the choice of services we make available to
our customers. It will not be previewed or descrambled at any time and is sold
and marketed as viewing for mature adults. [ want to thank the council and the

city attorney for their consideration and attention to this topic.

AN/

Deanna Enright, Manager Lodi Cable TV
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Mr. Fred Reid, Mayor, City of Lodi
City Hall

221 West Pine Street

Lodi, CA 95240

Dear Mayor Reid:

The Lodi City Council had an opportunity last evening to take

a definitive stand on a very delicate matter. Unfortunately,

the Council as a collective group lacked the fortitude to make
that difficult decision and instead chose to pass the problem

along to another bureaucratic agency.

I refer, of course, to the Council's decision to request an
opinion from the Attorney General of the State of California

as to whether or not the Council has the authority to pass an
ordinance relative to the display of "Pornography" on our local
cable tv channel. After public discussion ceased, the Council
had an opportunity to express its view on the subject.

As I recall the commentary, Mr. Snider led off with a reading
of a letter from his pastor which set forth an opinion that,
while the television films in question may not be beneficial to
the mental and moral development of children, the over riding
question prezsented to the Council was the ability of a munici-
pality to legistate morality for individuals in possible viola-
tion of the First Amendment. Mr. Snider indicated that he
concurred with the thoughts set forth in the letter.

Mrs. Olson next addressed the audience and discussed her experiences

relative to raising children and grandchildren and indicated she
felt it was a parental, rather than go.vernmental, responsibility
to insure that children received a prope:- sense of values,

Your comments followed, and has I recall, they were centered about

your confusion arising from the conflicting legal opinions
presented to the Council. As such you indicated your preference
in the form of a motion, seconded by Mrs. Olson, that the entire
matter be presented to the Attorney Genecal for possible clarifi-
cation.

Mr. Pinkerton spoke following your remarks and, in his usual less
than civil manner, proczeded to speak of search warrents and
tresspassing while cordeming the proposed ordinance which was the
subject of discussion.




At this point in time it would appear to me that the Council was
divided along the lines of three individuals who expressed their
dissatisfaction with the proposed ordinance and one individual,
yourself, who thought that additional help from the Attorney
General should be sought prior to resolving the problem. Yet
when the matter was called to a vote, I was totally surprised to
find that the vote to pass the matter along to the Attorney
General was three-to-one in favor, with Mr. Snider casting the
only "no" vote. Unless my ears deceived me during the hearing,
the preponderance of the Council set forth one opinion publicly
and then voted to follow a contrary path.

If the Attorney General holds that the City of Lodi can preempt
state law in this matter (which I doubt he will do), Council will
only have to face this decision once again several months down
the road. At that time you will be forced to make a decision,
pro:or. con, and I hope you will give serious thought between now
and then as to what your actions would be. Either way, the Council
is notgoing to win in that they are going to offend the sensiti-
vities of certain people within the community of Lodi. But you
were not elected to satisfy all the members of the community. I
would encourage you to have the strength of your convictions as a
Council:and to vote matters as you see fit regardless of the
sensitivity of the issue.

cc: Mrs. Olson
Mr. Snyder
Mr. Pinkerton







tation are just another sexual preference? Ia"“”
that whet we want our children to believe?

Do we want our young,boys to believe that women
‘resally do' enjoy being raped? Do we went'young
.girls to believe that sticking ones finger 1nto

a light socket enhances orgasm’

Even though most parente do the very best they can to raise
'their cchildren in a. decent manner,-one only need check:-the.
‘streets of. ‘New’ Yerk or. San.Francisco. to,find some of those ve
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Fred Reid, Mayor
City Council Members

Gentlemen:

In my cpinion, the city council in its decision to refer the
Playboy Channel matter to the State Attorney Gereral, let us down.

You, as members of the council, were elected because of your’ leadership
qualities and your desire to serve the interests of the coammunity.
Letting the Attorney Gereral give you an "out" seems to m2 to reek

of politics, the same accusation made of Mr. Bleier by Mr. Pinkerton.

To me the solution is simple. The council should issue a resolution
and a public' statement to the cable TV company indicating your disfavor
of the Playboy Channel type programing. None of you seemed to have a
moral objection on that ground.

As far as an ordinance is concerned, it seemed clear to me, as
well as acceptable, that the city council should not be directing what
can or cannot be viewed in a persons home. A law for one soon be-
cames a loophole for another. Mr. Bleier's proposal was too restricitve
in one way and not enough in another.

But, by taking a moral stand that you will reject pornographic
material in our town through all legal means available, including the
review of the cable TV license to do business, gives you the "back-bone"
I thought you had!

My wife and I do the best we can in raising three children. But
as much as we recognize that they are our responsibility, we need help.
We are, after all, a community of pecple helping people. The council
members, individually and collectively, can serve as examples. We
prefer you to be good models of leadership. ‘

vid C. Vietmei
2139 W. Pine
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Lodi, CA 95240

Mayor Fred Reid
City Hall

221 W. Pine
Lodi, CA 95240
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MORALITY INMEDIA »

please Keid

MIM Target of the Month

YOUR MAYOR—ASK THAT HE WRITE PRESIDENT

The traffic in pornography is out of control. It is a $6 billion plus industry, and
growing—largely because the U.S. Department of Justice is not vigorously enforcing
N ) the federal laws prohibiting the interstate transportation, mailing and importation of
k. obscene materials. We are at the point where only a directive from the President will
bring about the aggressive enforcement that is necessary. Morality in Media suggests
A | you write the Mayor of your city or town. Tell him that the vilest pornography im-
aginable Is crossing state lines and coming into your city in violation of federal law,
22 | Tell him that vigorous enforcement of federal obscenity law could stop this traffic
Al | witkin I8 moaths. Ask him to write the President of the United States and request that
he direct the Attorney General to enforce the federal obscenity laws to keep this
vicious traffic out of your city.

Recently the Mayor of a New Jersey town wrote to the President, and then con-
tacted $00 other New Jersey mayors asking them to take the same action. It is this sort
of action on the part of Mayors that could bring about the Presidential directive that
is needed to get the U.S. Department of Justice io move.

Ask your Mayor to write the President, telling him that the obscenity traffic has
3 | reached a level of national concern; that it is being shipped into your city and state in
violation of federal laws; that enforcement of those laws has been wholely inade-
A Y quate; and that federal enforczment must be more effective and aggressive if this
3 social ill is to be cured.

k. Morality in Media suggests you write your Mayor now. Ask him to write the Presi-
4 [ dent requesting that he publicly announce that the federat Isws relating to the mailing,
| importing, interstate transportation and broadcasting of obscenity is s matter of ut-
M ( most importance; that he direct the Attorrey General to issuc instructions 1o the
Federal Bureau of Investigation and all United States Attorneys to make this a matter
3 of prime concern; and request that such instructions suthorize and encourage all U.S,
2R Altorneys lo institute criminal proceedings of violations of such laws brought to their
3 attention by the FBI, the U.S. Postal Service and U.S. Customs. Ask that your Mayor
3 tell the President that aggressive enforcement of federal obscenity laws can and will
& sop the traffic in pornography that is flooding your state and your city. Suggest to
your Mayor that he inform other Mayors in your state that he has written the Presi-
dent, and ask them to take the same action. Please send a copy of your letter (o the
Mayor and his or her subsequent rzply to: Morality in Media, 475 Riverside Drive,
New York, N.Y. 10115. Please write your Mayor now, while you have this Ncwskﬂer/
before you. /

Porn Peddlers invade Wall St. a 2nd Time

lhénewﬁnnarethcsamcasthoseinll-’c
Entertainment Ltd., which provides the Eros

PRATAREWRS
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Last Spring it was reported in these pages
that a cableporn programming service had

gone to Wall Street with a stock offering, ap-
parently designed to obtain financial backing
for the production of new porno films and
the maintenance of a **film library.”

In early October, syndicated financial col-
umnist Dan Dorfman, reported another inva-
sion of Wall Street, this time by a newly
formed firm calling itself Westar Productions
Ltd. The firm was set to file a statement with
the Securities and Exchange Commission
secking approval to scll $$ million worth of
limited partnerships to be used for the pro-
duction of 30 pornographic films. Films are
to be produced with an cye toward both vidco
cassettes and cable television. Principals in

pom film service for subscription TV outlets.

The Dorfman column reviewed the profit
potential of porno video cassetties, and
quoted Roger Chan, sales manager of
Caballcro Controi Corp. of California as say-
ing, '*...we're going to grow because we're
putting a Jot more quality into these films.”
Dorfman identifies Caballero Control Corp.
as “‘one of the country’s largest producers
of* pomo films for video cassettes.

Roger Chan and three associates at Cabal-
lero are defendants in an upcoming Ml
PORN trial, charged with conspiracy to
transport obscene matler interstate, and
interstate transportation of obscene material,

SEL
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January 18, 1983
2115 Jackson 8t,
Lodi, Ca.

Dear Lodi City Council Members:

Revelant to the "Playboy™ channel that King Broadcasting is
currently promoting for programming in Lodi, and that is being
debated by the Lodi City Council for possible regulartory
action, may I please add my point of view,

Since following this issue 1 have made some inquiries into the
complexities of passing a city ordinance. 1 spoke with the
Sacramento City Attorneys office to hear how they handled the
issue. 1l,also, have a copy of the ordinance they passed.

Given the laws and conditions, there is no doubt of the com-
plexities of the issue., 1 know the members of the City Council
are all moral people trying to do a "good® job for Lodi.
However, in this time when our society has so many social
problems 1 believe 1t is necessary to make value judgements
when you are elected represcntatives, of course, within the
framework of the law. It would seem clearly apparent that

no responsible person would advocate children watching explicit
sex, particularily if it is reasoned to be ohscene or
pornographic. Ofcourse, the question is what is obscene?

The Supreme Court had difficulity answering the question.
However, as 1 read the decision, my understanding is that a
community can decide that for themselves, I would like to

see the City Council make such a resolution, as related to
children viewing "Movie Vision®, or "Playboy" programming.

My concern is that of adding any more explicit sex viewing to
what 1is already available on our public airways., Children

are not fully devecloped in their physical, mental, or emotional
growth, and neither do they come equiped with a full set of
value judgements when they are born, Peer pressures are, and
always have been significantinow even more-so in our changing
society, with many single parents and, two working parents,

In many cases when two parents are working it is because of
economic pressures, and the television becomes a "baby sitter}
as well as the only form of recreation and entertainment,

1 agree with Deanpa Envright, manager of Lodi Cable T,V.

when she states that the responsibility for monitoring what

a minor watches on Television lays with the parents, However,
the unfortupate truth is that many parents in our society are
not taking, or cannot take responsibility for their children,
Re: teen-age promiscuity, teen-age birth-rate ( the entire
tbirth rate in the U.S., is highest among teen-agers})}, not to
mention veneral diseases, among which herpies is at epidemic
proportions, This is a social problem for which all who pay
taxes are paying an economic price, not to add the tragedy of

was%ed human lives.

e e e T L i, e g




e

A I . L mareteva

D - (

L%}
~

Where do moral attitudes develop, or for that matter any
attitude? Some people would like to believe soley in the
home. This is not true, After a certain very young age
peers, and society have more affect, Children do not live
in a parent controlled world. They are exposed to much

more adult media then is desirable. Many children are
growing up without a single appropriate role model in their
life, and for that matter without a single person to discuss
developmental problems with. Books, magazines, T.V., and
peers become the parents, Some people say "Oh, 1 never did
that with my child®”, or "that child is exposed to inappro-
priate behavior in their own home,so what's the difference?"®

The difference is the guanity of exposure. The real problem
with more "Playboy"programming is not specifically how

obscene is it, or maybe its not at all, for an adult,but

that this type of programming has become commonplace. What
becomes commonplace can seem normal, and especially to
children who have little to compare with. 1In one study of
teen-agers, 14 and 15 year olds said they felt "abnormal"

if they had not engaged in sex by 15 years, this included boys
and girls, and felt pressure to become involved even when not
wanting to. There is no doubt, we are dealing with a social
problem that has many implications., There are many in society
ready to exploit economically, the weak and the young, and
rationalize doing so. 1 cannot say this is true of Klng
Broadcasting, or that the "Playboy" station is obscene, because
1 dontt know.

My concerns are not to suggest limiting anyone's freedom,or
suggest that The City Council legislate morality,although
most of our laws have a moral foundation,but my concerns are
to suggest that freedom under the First Ammendment includes
everyone, 1 have a right to say, as do others in our
community that we want some restrictions on the use of our
public airways, and some kinds of publically stated re-
strictions placed upon children viewing obscene or "sexually
expli¢it material.

The Lodi Public Library has a policy that restricts children
from checking out adult fiction. T.V. is much more powerfully
graphic, and ,also, interprets for us. Books have an in-
herent restrictive condition, which is readership is dependent
upon vocabulary and comprehension.

1 suggest that The City Council find a way, within the frame-
work of the law to make an unmistakable resolution regarding
this issue that will restrict,or limit more programming in
Lodi,of the nature of the "Playboy" type,or make it more
difficult for children to see,

Thank you for listening.

Very truly yours, - o
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Dear Randy:

I would like to share my thoughts with you regarding the availability of
the Playboy Channel in Lodi through Lodi Cable T.V.

Although I have not viewed the material proposed for broadcast, I understand
that it is primarily concerned with graphic depicticiis of human sexual relations.
I personally believe that sustained viewing of such material by adults as well as
children is destructive to the emotional, mental and spiritual well being of such
viewers. Should anyone seek my guidance regarding the decision to make such pro-
gramming available in their home I would speak against it. I do not believe that
a reﬂswp?lsible, mature christian would make a decision to have this programming
in T home.

I do, however, oppose any action by the Lodi City Council which would place
restraints on what kinds of material are viewed by what persons in the privacy
of an individuals home. Not only is such an ordinance unenforeceable, it takes
responsibility away from parents and citizens and places it with the City Council.
There are other means by which concerned citizens can act to express their dislike
for the presence of the Playboy Channdel in Lodi. '

There is abundant evidence that violence in T.V. programming (freely available
over Chamnels 3, 10, 13,40) is also extremely harmful to children who have a heavy
exposure to T.V. Programming. I personally believe that the outrageous morality
depicted on '"'Soaps" is also destructive. We will not solve the morality problem
by placing lock boxes on the Playboy Chamnel. We will begin to make a difference
if we dare to face our own addiction to T.V. and move past it to selective T.V.
viewing. Should we, as concerned citizens and/or committed christians strongly
oppose the Playboy Channel, we can cancel our subscription to cable T.V. until
such time as it is no longer offered here.

Surcly we can live without cable! We do not nced legislative action to make
us do what we feel should be done. In this case, power docs not reside in law,
but in the convictions of the people of Lodi. Lets not make somcone else be the
“bad guy." It's our responsibility and we have the power entirely apart from the
legislative process. It's called "subscription power.”" No one would be emotionally,
spiritually, or mentally harmed if cable was removed from their homes or from the
Lodi market. In fact, I strongly suspect that the quality of our life would improve
if we chose to watch less T.V. Now, let's stop giving Lodi Cable T.V. and Playboy
Channel free publicity and be about the business of being responsible citizens.

Thanks for listening. Feel free to share any of my views if you should care

to do so.
incerely,
$Ll ot
R/ . Pastor Robert Mattheis
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