
REGULAR CALENDAR Agenda Item K.o.l - Consideration of request for passage of Ordinance\ 
· and Resolution re Cable TV Progra11111ing. 

CONSIDERATION. This agenda item was introduced by City Manager Glaves. City 
OF. REQUEST FOR Attorney Stein then addressed the Council advising that it 
PASSAGE OF would be his recommendation that the Council refer the matter to 
ORDINANCE AND the Attorney General for an opinion as to the legality of the 
RESOLUTION RE proposed Ordinance. 
CABLE TV 
PROGRAMMING The following persons spoke on behalf of the request for 

passage of the proposed ordinance and resolution re Cable 
TV Progranaing: 

1) Brenton Bleier, Attorney-at-law, 1764 leBec Court, lodi 

2) laDon Bader, 1808 Reisling Drive, lodi 

3) Dr. wayne Kildall, Center of Hope, 307 W. lockeford St., 
lodi 

4) Mr. Hoffman, 805 Pinot Noir Drive, lodi 

5) John Von Kuhlmann, 729 Howard St., lodi 

6) Jim Baum, 1420 Edgewood Drive, lodi 

7) Kevin Finn, 6244 Greenback Lane, Citrus Heights, Calffornia 

8) Clint Hollworth, lodi 

9) Nancy Bleier, 1764 leBec Court, lodi 

10) Marshall Hunt, 724 S. Church St., lodi 

11) Patsy Jackson, 1615 Scarborough, lodi 

12) Connie Simfenderfer, 1238 S. Sunset Drive, lodi 

13) Ross Schmiedt, 1231 s. Church Street, Lodi 

14) Clarence Hartley, 838 S. Mills Avenue, Lodi 

The following persons spoke in. opposition of the request 
for passage of a proposed Ordinance and Resolution re Cable 
TV Progra11111ing: 

1) Deanna Enright, Manager, lodi Cable TV, 1521 South 
Stockton Street, lodi 

2) Don Garrison, 1825 s. Church Street, lodi 

3) leonard Lachendro, 531 Virginia Avenue, Lodi 

4) Cathy Nightengale, 588 N. Lorna Drive, Lodi 

5) Phil Polenske, 1443 Holly Drive, Lodi 

6) Nancy Miller, 791 E. Armstrong Rd., lodi 

7) Victor Goehdng, Attorney-at-law, 125 N. Pleasant 
Avenue, lodi 

S) Nancy Dembelt, 218 Rainier Drive, lodi 

There being no other persons wishing to speak on the subject 
the public portion of the hearing was closed. 

A lengt~ discussion followed. 

-4-



Continued January 19, 1983 

On motion of Mayor Reid, Olson second, Council by the 
following vote directed City Attorney Stein to seek a 
State Attorney General's opfnion as to the legality of 
the proposed Ordinance prohibiting the showing o.f sexually 
explicit cablecast programing to minors without parental 
presence or permission: 

Ayes: Council Members - Olson, Pinkerton, and Reid 

Noes: Council Mermers - Snider 

Absent: Counci 1 
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CITY COUNCIL - " HtNRY A. CLAVES. Jr. 
City Manaaer 

FRED M. REID. Mayor 

ROBERT G. MURPHY. 
CITY OF LODI ALICE M REIMCHE 

City Cl~rl!. M•vor Pro T ~mpore 
EVELYN M. OLSON 
JAMES W. PINKERTON. Jr 
JOHN ll. (Randy) SNIDER 

CITY HALL. 221 WEST PINE STREET 
POST OFFICE BOX 320 

Mr. Jack R. Winkler 
Chief Opinion Unit 
State of California 

lODI. CALIFORNIA 95241 
(209) 334-S634 

January 20, 1983 

Office of the Attorney General 
555 Capitol Mall, Suite 350 
Sacramento, California 95814 

Re: Draft Ordinance Regarding Cable Television 
Viewing by Minors 

Dear Mr. Winkler: 

RONALD M. SHIN 
City Attor~y 

Attached hereto is a copy of a draft ordinance relative to 
the above-referenced subject which a citizen brought to the 
Lodi City Council and asked Council to adopt. 

The Council has taken the position that prior to any 
consideration of the ordinance, they would ask your office, 
through my office as City Attorney, for an opinion as to the 
legality of the attached draft ordinance. 

The two questions which I would request your opinion on are: 

(1) Whether there has been preemption by the State through 
Penal Code Sections 313 et seq. which prohibit the 
distribution of harmful material to minors1 and 

(2) Assuming that there is no preemption, whether the draft 
ordinance is violative of the First Amendment, or if there 
are other Constitutional problems with the ordinance 
therefore making the ordinance invalid. 

For your information, I am attaching hereto a copy of two 
memos which were based on said ordinance - one by my office 
and the second, by counsel for the Lodi Cable Television 
Company. 

I would appreciate your 
convenience. Thank you. 

opinion at 

lUtS:vc 

Attachments 

~--/--~~z~:_s_,-
RO~"LO'"·M. STEIN 
City Attorney 

your ee.:cliest 
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M Et-10RANDUM 

OAT~: January 5, 19~3 

TO: Lodi Cable TV 

FR<J·t: Jacobs, Sills & Cohlentz 

RE: Proposed Lodi Ordinance/Regulation of 
Pro~ram Content and Viewers 

On January 19th the Lodi City Council will consider an 

ordinance. which is designed to prohibit the showing to minors 

of "sex programming" as therein defined through the use of /.~ 

cable television facilities without the express written :~nsent 
or presence of the minor's parent. Vhile limited to c~~~ast 
programming, the 'proposed Ordinance imposes strict liability on . 

any person violatins its proscription. ' 

The following constitutes our analysis of the substan-

tial legal impediments to the enforceability of the proposed 

Ordinance, should it be adopted by the Lodi City Council. 

Su1Uilary: 

- There are no less than six different theories under 

which the proposed Ordinance would he found defective. Firat, 

the Ordinance will be deemed preempted by pervasive state regu

lation pertaining to the exposure of obscene materials to 



• 
minors. Second, the proposed f)rdinance rl?stricts materials 

11Whic~ are not ob~cene ... •ithi.n the meaning of the First Amend

cent. Third, tt.e proposed Ordinance violates the right of 

privacy to read, view and enjoy whatever one pleases in his or 

her own home. Fourth, it violates the parent 1 s liberty inter

ests in rearing their children without governmental interven

tion. Fifth, the proposed Ordinance lacks the essential ele

ment of scienter. Finally, it violates equal protection 

because it is both underinclusive and overbroad. 

Discussion: 

I. State Preemption 

The draft Ordinance is preempted by state legisla

tion. Under Article XI, Section 7 of the California Constitu

tion, "A county or city may make and enforce within its limits 

all local, police, sanitary, and other ordinances and regula

tions not .in conflict with general laws." See Bishop v. City 

of San JOSE!.,, 1 C.3d 56, 61-62, 81 Cal.Rptr. 465, 460 P.2d 137 

(1.969). A municipal law not within the home rule purview of 
'-~·· -:~.-

protection of Article XI, Section 5 of California Constitution, 

as would be the case here, "cannot be given effect to the ex

tent that it conflicts with general lalla either directly or by 

entering a field which general laws are intended to occupy to 

the exclusion of municipal regulation." Birkenfeld v. City of 

2. 
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Berkelev, 17 C.3d 129, 141, 130 Cal.Rpt. 465, 550 P.2d 1001 

(1976). 

A local ordinance '"ill be preempted by state law if: 

(1) it attempts to legislate in an area vreempted by state law; 

(2) duplicates ~xisting state law; or (3) contradicts existing 

state law. Lancaster v. Municipal Court (1972) 6 C.3d 805, 

807-08. 

Here, the draft Ordinance is squarely in conflict with 

California Penal Code Section 313, .!!.:_ seq., , which Pt:ohibita 

the distribution of uhannful matter" to minors. As therein 

defined,. "hamful matter'' means: 

matter, taken as a whole, the predominant 
appeal of 'which to the average person, 
applying contemporary standards, is to 
prurient interest, i~·e., a shameful or 
morbid interest in nudity, sex, or excre
tion; and is matter <which taken as a whole 
goes substantially .~eyond customary 1;mits. 
of candor· irf description ·or representation 

. of such matters; and is matter Which taken 
. a's a· whole 'is utterly without redeeming 

.social importance for minors. 
·. -:~..: ' - . . '··. ' ' . \ :.. .. ,. ~.::- ~ ... ·.· 

'fh~ statutes goes on, how.eve,_r, to exp~e.ssly exempt parental 

acti9~ by providing: 
··[ . ' .,:. ;": 

A. No~hing in th.is chapter shall. pr_o~ .·. 
hlblt 1!ny parent or guatdian from -dlstribut- · 
ing ~-~Y harmful m~tt~r to hJ,~. child or ~a.rd .. · 
o~ pexmitting his· child or ward to attend ari 
exhibition of. any hamful matter . if. the. 
child or ward is accompanied by hiJ'Il. 

B. ~othinR in this chapter ·shall pro
hibit any person from exhibiting any harmful 
matter to any of t:he following: 

.'' !' 

. ,'·: .• . :- ~ 



. . .. . • 
1. A minor who is accompanied by 

his parent or guarrlian. 

2. A minor who is accompanied by 
an adult who reQresents himself to he 
the parent or guardian of the minor and 
whom the person, by the exercise of 
reasonable care, does not have reason 
to know is not the parent or guardian 
of the minor. Cal. Penal Code Section 
313.2. 

Carl v. City of Los Angeles (1976) 61 Cal.App.2d 265, 269-270, 

132 Cal.Rptr. 365, held that Section 313.1 of the Penal Code 

preempts the field of offering and selling "harmful matter" to 

minors. One portion of the Los Angeles ordinance there in 

question, prohibited any person to. sell, offer to sell or keep 

for sale any harmful matter as defined by Section 313 of the 

Penal Code in any newsrack on a public sidewalk unless the sale 

was made in the presence of an adult person authorized to pre

vent the purchase of such matter to a minor. The court found 

that: section of the orrlinance conflicted with Section 313.1 by. 

"crlminalizing ·conduct connected with the distribution of harm• 

ful matter that is not prohibited by Section 313.1." 61 Cal. 

App.3dat 270. For instance, the L.A. ordinance extended.the 

prohibition to persons who merely kept or maintained for· sale 

any harmful matter, whereas Section 313.1 prohibits only. the 

distribution or offer to distribute such material. Further-

more, Section 313.1 contains scienter requirements not con• 

tained in the L.A. ordinance. The court thus concluded that 

"subsection 7 iMposes additional requirements on distributors-

4. 
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of haxmful matter not found in Section 313.1 ••• 1.1nd (was] 

the~e fore 'void." ld. at 2 71. 

Carl seems dispositive. Like the L.A. ordinance in 

Carl, the draft Lodi Ordinance criminal izes conduc-t which is 

expressly exempt from criminal liability under Section 313.2 of 

the Penal Code and extends criminal liability beyond that 

covered by §313.1. The draft Ordinance imposes liability where 

the parent "cUstributes" or allows his child to view "sex pro

graml!ling" in his own home when he is not present or has not 

given written permission. Such conduct is exempt from pudish-

tllellt:' ·\mder Penal Code Section 313.2(a), whose literailangdage 

allows 'the parent to distribute "any harmful r.1atter to his 

child," without condition or qualification.· 

A esse subsequent to Carl held that the State has not 

preempted the field of regulating material th~t is not obscene 

as to minors or adults. cauck v. Courity of Los c\ri~el~- (1979) 

93 Cal.App.3d i21, 155 Cal.:tptr.. 435~ The court 't.n' Gluck held 

that reasonable regulation of the time, place or manner o'f 
. . . . . : 

speech, sueh as those restricting the display in news racks_·, ·. 

-placed on· the public streets of certain nudity, is· not pre- : 

empted by state regulation. The regulation of the use of 
streets and sidewalks has been a traditional function of local 

·. ':t,.'J:'"'" 

g~e~ent. Although Gluck contained broad language. hoittle · 
: . . . .: :'. . '·. "'. ~- . ~:.-::: _..,., .. ~ :. . 

- . \ . 

towards the pre-empti.on doctrine (''tf there is a si~tnifican.t 

l~al interest to be sexved which may differ from one locality 

5. 
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to another then.- the presumption favors the validity of the 

local ordinance against an attack of state pre-emption." -9.3 f ~ C 
- \11 -" I 

Cal.App.Jd at~~ American Booksellers Association, Inc. v. 

Superior Court* limited Gluck to the regulation of the use of 

public streets and sidewalks. The rlraft Lodi Ordinance is not 

such a regulation, and thus is nQt immune from state pre

emption.** 

II. Violation of the First Amendment 

While obscene material is unprotected by the First 

Amendment, the Supreme Court in Miller v. California*** estab

lished a stringent definitional test which must be overcOUle be

fore First Amendment protections may hE" found inapplicable. 

Mille~ defined obscenity as: 

Yorks which, taken as a whole, appeal 
to the prurient interests in sex, which 
protray sexual conduct in a.patenly-offen
sive way, and Which, taken as a whole, do 
not have serious literarJ, artistic, poli
tical, or scientific value. 

-----fl~~.b-1 - ) 7 7 
...j * tcJ(cal.App.3d 197, 201-02 (1982). 

** ·Cf. Music Plus Fou') Inc. v. Barnet (1980) 114 
Cal.App."Ja'll3, 123-125, 11b Cal.Rptr~ 419- (city ordinance 
governing the di.~play of drug paraphernalia in stores not 
preempted since the ordinance is a time, place and manner regu
lation). 

*** 413 u.s. 15, 93 s.ct. 2706, 37 L.Ed.2d 419 (1973). 

6. 
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The draft Ordinance defines "sex programming" quite 

broadly to include not only sexual acts hut also "female or male 

genitalia, the anus of a male or female or that portion of the 

female breasts which includes the nipple." It is certainly con

ceivable that programming which contains the mere exposure of a 

female breast may not "taken as a whole appeal to the prurient 

interest" or "lack serious literary, artistic, political or 

scientific value." The proposed Ordinance would appear to re.;. 

strict viewing of many "R" rated movies which would not be ob

scene within the meaning of the First Amendment. Conceivably it 

could also restrict the v_iewing of scientific progrCL-uming which 

involve exposure of the hunan .anato!lly. In short, "sex program

Ding" as regulated hy the proposed Ordinance, would undoubtedly 

include non-obscene programming protected by the First Amendment. 

At first blush, tlle proposed Ordinance's restrictions on 

viewing of "sex programming" to only juveniles under thee age. of 

18 years appears to tack the Supreme Court's solicitous attitude 
'. 

towards the protection of children from exposure to pornography.>e* 

·- .·< ; .. 

* See Paris Adult Theatre I v. Slaton, 413 U.S. 49, 93 
s.ct. 2628:-J'7 L.Ed.;2d 446, where the court noted: 

Ve have often pointedly recognized the 
high importance of the state interest,in 
regulating the exposure of obscene 
aaterials to juveniles and unconsenting 

[Footnote Continued on Next Page] 
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However, as explained below, the draft Ordinance far ex

ceeds the permissible regulation in this area. Si~ply put it 

fails to pass constitutional muster even under the more generous 

standards applicable to minors. 

The Supreme Court's view of the special considerations 

attendant exposure of minors to ohscene material was most re

cently reflected in New York v. Ferber, 50 U.S.L.W. 5077 (June 

29, 1982}, "here the court upheld the constitutionality of a New 

York criminal statute which prohibits persons from knowingly pro

moting sexual performances by children under the age of 16 by 

distributing material which depicts such performances. The court 

relied heavily upon the state's interests in "safeguarding the 

physical and psychological well-being of a minor". See Globe 

Newspapers''· Superior Court, 50 U.S.L.W. 4759 (June 23, 1982). 

The court noted that it had sustained legislation aimed at pro

tecting the physical and emotional well-beL1g of youth even .. when· 

those laws touch upon constitutionally protected rights. See 

Prince v. l-1assachusetts, 321 U.s. 153, 168 (1944). The .fact that 

the use of children as subjects of pornographic materials. was 

[Continued Vrom Preceeding Page] 

adults •••• ; see also FCC v. Pacifica 
Foundation, 438 U.S. 726, 98 S.Ct. 3026, 57 
L.Ed.2d 1073 (the court Ufholding the con
stitutionality of the FCC s restriction of 
broadcasts which contain material that was 
indecent but not obscene). 

8. 
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found by the legislature to be harmful to the psychological, emo

tional, and mental health of the child, justified applilcation of 

a different standard of obscenity.* 

The seminal case ln the area of the state's right to 

resulate the exposure of obscene materials to minors is Ginsberg 

v. flew York, 390 U.S. 629, SR S.Ct. 1774, 20 L.f:d.2d 195 (1968). 

There, the Supreme Court upheld the constitutionality of a 

criminRl obscenity statute which prohibited the sale to Minors of 

material defined to be ohscene on the basis of its appeal to 

minors, even though ~uch material woulrl not be obscene to Adults. 

The defendant was charged with sellin~ to a 16 year old boy, two 

"girlie" magazines which contained pictures depicting female 

nudity. The statute in question prohibited the sale to minors 

of, inter alia, materials which contain nudity and which is 

"harmful to minors." Nudity was defined as the showing of the 

human male or female genitals, pubic area or buttock with less 

than a full opaque covering, or the showing of a female breast 

with less·· than a fully opaque covering of any portion thereof 

helow the top of the nipple. 

rlefined as material which: 

• • • "J.tarmful to minors" was 

* ·. See also Mille!, supra, 413 u.s. at 27; Stante; v. 
Georgia,:W4 u.s. 557, S65, ?.2 L.Ed.2d 542, 89 s.ct. L.43; u.s. 
v•· Reidel, 402 u.s. 351, 357, 91 s.ct. 1400, 28 t~Ed.2d 813; 
u.S.''· Orito, 413 U.~. 139, 143, 93 S.Ct. 2674, 17 L.Ed .• 2d 
513. 

9. 



·· (1) · Predominantly appeals to the pru
rient, shamful or morbid interests of 
minors~ and 

(2) Is patently offensive to prevail
ing standards in the adult comtllunity as a . 
whole with respect to what is suitable 
materials for minors, an~ 

(3) Is utterly without redeeming 
social importance for minors. 

The Supre!lle Court held the magazines involved were not obscene 

for adults. But the court rejected defendant's argumf\nt that 

the scope of the First Amendment cannot be made to depend upon 

whether the person is an adult or minor. Noting that the power 

of the state to control the conduct of children reaches beyond 

the scope of its authority over adults, the court found two in

terests justifying the limitations of the statute. First, the 

court recognized the parent's claim to authority in their own . 

household to direct the rearing of their children. 'The court 

found, the-'leglslation supported that parental claim and was de

signed- to, a~d:,:l,n the. discharge· of, that responsibility. The 

court noted, "'!'he .prohibition'· against sales to minors does not 

bar. pa~nts.who- so ~:sire fr~·;.:;~haai~· _the magazines for -

their_ ~hildr.en." Second; the state; had: an independe.nt lnteres·t_ 

in the well-being t;)f its youth, And to·· see: that·, they· ar•t·''.aa.f~

guardect .froar abuses" which· might prevent: their :"!'&ro'tlth> into.'· "' 

free -and.,. independent well-developed me~· and~ .citizens..'•--~' >:.\_-The 
" ' ·~ ·-·~.~·-··~·-~ .. ~·.'·. . . . 

court found that the state legislature could have ratiQnally 

-: ;"'· ~- .: .... ,::·..:~:6-";. ··~-~-- . 
. ,,. 

10 • 
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concluded that the exposure to the materials proscribed consti-

tutes such an ''abuse". 

Ginsbe;g points up the failing in the draft Ordinance. 

The critical distinction between the draft Ordinance and that 

involved in Ginsberg is that the draft Ordinance does not re

quire the essential elements of the Supreoe Court's definition 

of obscenity as adopted with respect to roinors, i.e., the draft 

Ordinance does not require that: 1) the proscribed material 

predominantly appeal to the prurient interest of minors; 2) is 

patently offensive to the prevailing standards in the adult 

community as a whole with respect to what is suitable material 

for minors; and 3) is without redeeming social importance for 

roinors. '•'hi 1~ Ginsberg did not explicitly state whether the 

inclusion of those elements in the statute at issue were essen-

tial to its constitutionality, the Supreme Court has<more 

recently held there are constitutional lioits to what the 

legislature can do in this field. 

In trznoznik v. City of Jacksonville, 422 U.S. 205. 

216, 95 s.ct. 226~, 45 L.Ed.2d 125 (1975),··• city ordinance 

prohibited the showing of films containing nudity by a dr~ve-in · 

movie theatre When its screen ia visible from a publtc·street 

or place.. It was conceded that the ordinance swept far beyond 

the permissible restraints on obscenity under Miller, and 

appl led to films that were protected by the First Amendment. 

The c _Jrt then rejected the argument that the ordiniu\ce was a 

11. 

. ... \· 

.,_;./ 

. "'. ·" 



• 

reasonable means of protecting minors from visual nudity. 

Admitting that a state or municipality can adopt more stringent 

<:ontrols on communicative materials available to youth than on 

those availale to adults, the court stated that minors are 

neverthefess entitled to "a significant measure of First 

Amendment protection, and only in relatively narrow and well

defined circumstances may government bar a public disseminat~on 

of protected materials to them." 422 U.S. at 212-213. The 

court found the restriction was broader than permissible: 

The ordinance is not directed against 
sexually explicit nudity, nor is it other

:wise': 1 imited. Rather, it sweepingly: forbids 
display of all films containing any un
covered huttocks or breasts, irrespective of 
context or pervasiveness. Thus it would bar 
a·firm containing a picture of a baby's 

_buttock's, the nude body of a war victim, or 
scenes frona a culture in which nudity' is 
indigenous. The· ordinance also might prohi-
bit newsreeV scenes of the opening of:: an art 
exhibit as well as shots of bathers on a 
beach. Clearly all nudity cannot -be deemed 
obscene even as to minor~. See Ginsberg v. 
new York, ~upja. Nor can_!' such<:•'*broad: re• 
strlction_ e ustified by any other govern-
aental interest pertaining to minors.· :, •·· · 
Speech that is neither obscene as to youths 
nor-subject. to· some otber:J•gitimate p~~:. 
acr{pti_on cannot be auppre_saed solely to· . .. 
protect:- the young from ideas or: images that: · ' ' ~: · 
a legislative body thinks unauit~b!fi! . for 
them-.· In. moat circumstances,. the<i·valuea ··' · · 
protected by the First Amende~ent ere· no less 
applicable whengovernment-seeks to.control .-.: 
the flow of information to minors •. · .. (Cita-
tions and footnotes omitted.) 422 Uo.S. at 
213-214. . . 

12. 
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nie court noted that to be obscene as to minors, material must 

be "in some siRnificant way, erotic." Id. at footnote 10. 

Thus, the--draft Ordinance rloes not contain the essen-

tial elements of obscenity. \olhat was objectionble about the 

ordinance· in Erznoznick is objectionable here. The draft 

Ordinance only specifies certain types of depictions which are 

deemed offensive. It fails to require that these depictions 

appeal to the prurient inte~~sts of children or is without 

serious literary, artistic, political, or scientific value to 

children. · In short, it does require the material be "in some 

significant· way, erotic. 11 Therefore~ the Ordinance as proposed 

is overbroad in restricting materials which are protected by 

the First Amendment. 

· The California courts have stricken other statutes· on 

a'imllar··grounds. In Carl, .!l_lpra, 61 Cal.App~2d at 273~ one ·'-

section of 'the L.A~ ~ordinance prohibited the expasure .to· the<:. 

·. -~tsb;f.~c ·view' of·: any photograph or drawing displaying·' nudity. 
. . . . 

Ttu!'·;:~:ourt:·:atated, "Nutlity alone is not enough to make ma~erial 
legally obscene, w.!.!.!. at 273, quotinJfJenkins v~ : ci~r&!at:·4t8c,.;:_ . 
u~si 153. 161 ~ The' ordinance ·contained no 4u4-ti£t~at~~ka:>~- -~~l· ;-:<_.:, 

aipie_~ea,·nucuty¥need not have bad·sexual arousai ;-~:~r~~IftcatiC,n<-
· .. <· ·.~ 

or affront'as'ita· purpose or affect~ 'HenC:tFt~·C:btirt··~··fo·iliict\.''"". 
thaf· sUbsection overbroad and unconstitutional. :o ·see2ii~~6f;:;~:~;· 

~ ~ ·~··~-:· .. -·. 

AMerican Booksellers Association, supra, 192-·cai. 'App.3d~)97/ 
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III. Viol!ltion of Hinor' s Right to Privacy 

The proposed Ordinance violates the privacy rights of 

individuals to do as they please in their own homes. The 

seminal case in this area is Stanley v. Georgia, 394 

U.S. 557 ,· 22 L.Ed.2d 542, 89 S.Ct. 1243. In that case, 

authorities were searching defendant's home pursuant to a 

seRrch warrant issued in respect to alleged bookmaking acti

vities. In the course of the search the officers discovered 

films which they considered obscene and seized them. Defendant 

was charged with "knowingly "aving possession of • • • obscene 

matte~' in violation of Georgia law. The court held that the 

obscenity statute, insofar as it punished m~re private posses

sion of obscene matter, violated the First Amendment. 

The court distinguished prior cases, as dealing with 

the power of the state and federal governments to prohibit or 

regulate certain public actions taken or intended to be taken 

with respect to obscene natter. None had dealt with mere 

private possession. 

In its analysis, the court first discussed the consti

tutional right to receive information and ideas, regardlesa>''of 

their social worth. The court then identified the additional 

dinlension of the right to be free from unwanted governmental . <. 

intrusions into one's privacy. In this regard the defe_ndant 

asserted the right to read or observe what he pleases - the 

14. 
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right to satisfy his intellectual and emotional needs in the 

privacy of his own home- The court held: 

"lolhatever may be the justifications 
for other statutes regulating obscenity, we 
do not think they reach into the privacy of 
one's own home. If the First Amendnent 
means anything it means that a state has no 
business telling a can, sitting alone in 
his own house, what books he :nay read or 
what films he may watch. Our whole consti
tutional heritage rebels at the thought of 
giving government power to control men's 
minds." 394 U.S. at 565. 

The pro~eny of Stanley have reaffirmed its holding as 

applicable to essentially privacy issuer,. In U.S. v. Twelve 

200 Foot Reels, 413 U.S. 123, 126, 93 S.Ct. 2665, 37 L.Ed.2d 

500 ( 1973), the court stated: 

Stanlet depended, not on any First 
Amendment r ght to purchase or possess ob
scene materials, but on the right to 
privacy in the home. 

Similarly, United States v. Reidel, supra, in uphold

ing the constitutionality of a federal statute which prohibi.t~d 

the knowing use of :nails for the delivery of obscene matter. 

the court characterized Stanley as focusing on the freedom of 

mind and t~ought and on the privacy of one's home.* Stanley. 

* 402 u.s. at 355-356. In u.s. v. Thirty-Seven Pho.to
graphs, 402 U.S. 363 376, 28 L.Ed.2d 822, 91 S.Ct. 1400, where 
the court held that ~whatever the scope of the right to receive 
obscenity adumbrated in Stan] ey, that right, • • • do'es not ex
tend to one who is seeking • • • to distribute obacti!ne. .· 
mat·erials to the public, nor does it extend to one seeking to 
import obscene oaterials from abroad, whether for private use 
or public distribution." · · 
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while limited to establishing the constitutional right of 

privacy in one's own home to possess obscene materials, has 

nonetheless been consistently reaffirmed as to that essential 

right of privacy. 

The key issue is whether ~nley would extend to the 

privacy rights of minors in the context of the draft Ordinance. 

That minors enjoy numerous constitutional rights is 

well settled. 

Students, for instance, have a First Amendment right 

not to be compelled to salute the flag. West Virginia v. 

Barnette·, 319 U.S. 624, 637 (1943). Students elso have free 

speech rights to wear black arm bands in class as a protest 

against the government's policy in VietNam. Tinker v. Des 

~oines School District, 393 U.S. 503, 507 (1969). The Supreme 

Court recently held in Board of Education v. Pico, 50 u.s.L.W. 

4R31, 4836 (June 25, 1982), that students have c.irst Amendment 

protection against a school board 1 s supression of ideas by re

moving books from a school library for partisan. or political 
_, . . . 

reasons (pl.urality opinion of Justices Bren#4n, Marshall, 

Stevena and concurring opinion of. Justice Blackm4n). Children 
.. :.·r. 

also enjoy certain First Amendment rights. !!..::, School District ',' 

of Amington Township v. Schemop, 374 U.S. 203; 224, 82 S.Ct. 

1560, 10 L.Ed .2d 844 (1963) (school prayer violates eatablish-

mP.nt clause); Engel v. Vitale, 370 U.S. ·421, 82 S.Ct. 1261'~ 8 

L. Ed .2d 601 (1962) (same). In addition, minors enjoy many 

16. 
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constituttonal procedural due-process rights. See In re 

Winschin, 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970); 

In re Gault, 387 u.s. 1, 87 s.ct. 1428, 18 L.£d.2d 527 (1967). 

To be J;Ure, the court has 1 imlted the privacy and 

First Amendoent rights of minors under certain circumstances. 

For example, in Prince v. Coll'oonwealth of !iassachusetts, 121 

U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), the court upheld 

the constitutionality of child labor laws which prohibited the 

sale of newspapers in any street or public place by a boy under 

12 or a girl under 18, as applied to Jehova's Witnesses. 

P.owever, a minor's privacy right has been established 

in nuzuerous circu.11stances. In ?lanned P.'lrenthood of tiissouri 

v. Danforth, 428 U.S. 52~ 74-75, 96 S.Ct. 2831, 49 L.Ed.2d 788, 

the court stated: 

Constitutional rights do not mature and 
·co~e into being magically only when one ob
tains.the state-defined age of majority. 
Minors,· as well as adults, ·are protected by 
the c;o~stitutiof!_and poss~s~ constitutional 
rights• (Citations omitted.) The court, 
~nde~, _howeyer, .long has recognizec.!"_tl)at~ 
the'state has·somewhat bro.ader authority to 
regulate the •ctlvlties of children than :~f 

-:'adults. (Emph .. sis ·added.) · 

Si11ilarly, in Bellotti v. lJaird, 443 u.·s. 662, 99 

s.ct. 3035, 61 L.Ed.2d 797 (1979), a plurality of the court 

held. t"nat .1 s~ate may require a pregnant minor to obtatn. 
. . 

parental consent to an abortion but only lf lt also ·provides an 

.~.: . 17. 
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alternative procedure whereby authorization for the abortion 

can be obtained if the parents do not consent.* 

\olhile the court has given special consideration and 

weight to the reasonable judgment of the state in protecting 

the health and welfare of children, it is not a limitless 

deference. The court in BellottJ. ha.s recognized that there are 

limits in the state's enactment of laws affecting minors on the 

basis of their lesser capacity for informed choice, and sug

gested that the state "may not arbitrarily deprive them of 

their freedom of action altogether." Bellotti,-supra, 443 U.S. 

at 637, footnote 15. 

The Ordinance in question clearly exceeds permissible 

regulation. "<:.· .·. 

Furthermore, there are two additional points that must 

be evaluated in reference to the considerations pertaining to 

state Ngulation of minors articulated in Bellotti. First, the 

draft Ordinance is overbroad in that it applies to all children 
s~,,.·f:··< :.~_ .)· ·---~~--~->--:<: -~5. ·.:::_ 

under the age of 18, regardless of their "vulnerability':' and 
: . .. . : : ~:: ~:~ . -{<~:i:~~;~fi_.~-~~-~-~;~ _~};,~~.l:.~~~-:. 

maturity and ability to make an informed choice for themselves. 

_,· ... 

· ·-~--£"~- <)~~~·t.~~;{-~~ ~ ~. r, l't·.-
Bellotti held that A minor has the right to obtain an:: abortion~ 

.::· { ~:: ( ··.,;· -,~;~ ... :.7{_i~;:·'>: ~< t:: ..... ::>~'{;~::_:,~.: ... 
·' ··-;· .:····:.·t.: ·:;· 

~ .' ,_;. :~~ .:_:. . -~~~·-.i: .l";,:_ :~:·~:;: ~;·~f~::~~ . * It is noteworthy that a strong dissent of "four~(jij8't:lces'. 
opined that minors had a constitutional_ ~ight tq rec~i~?'\an -· : .':.; 
abortion without first having to obtain the consent of th~~:> <:>' 
parties! be it parents or a judge. Furthermore, those_?J'\1.8.tJce8',,
were cr1tical of the burden upon minors' individual· interests 
in avoiding disclosure of personal matters and the J:'~ght ;to: · 
exercise the abortion decision without public scrutiny~. , - . , 

. ·'. . "• 
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notwithstanding the contrary views of her parents if she is 

mature enough·and well enough informed to make the decision. 

Certainly, the abortion decision is a much more serious and 

consequential decision than a minor's decision to observe the 

progra~ming at issue. It is noteworthy that the Supreme Court 

in H. T ... v. '"atheson* (upholding A Utah parental notification 

statute), took great pains to narrow its holding so as to apply 

to girls who, inter .t~lia, have macie no showing As to their 

maturity. ~rthermore, the court in ~rznoznick strongly sug

gested a oinor' s right to observe obscene materi.als must clepenrl 

upon his or her relative maturity. Specifically, in measuring 

the scope of a minor's First Ameorlment rightR, the court sug- · 

gested that the capacity for individual choice is an importa~t 

consideration: 

In assessing whether a minor has the requi-· 
site capacity for individual choice the age 
of the minor is a significant factor. 422 · .:'. J, .. 

U.S. at 213, footnote 11. 

As in Bellotti and Erznoznik, there are mature minors 
' _·r:.. :~·f·· 

whose First Amenc:1ment rights and/or privacy rights that would 
,; ~ .. 

be unduly restricted by the draft Ordil1ance. Furthermore, the 

Ordinance does not require mere parental consultation aa in 

Bellotti, but gives parents complete veto power. 

'Parentho;:,d of ~fi$souri v. Danforth, supra. 

* 450 u.s. 398 (1981). 
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Second, as discussed infra at Part IV, while the 

Ordinance appears at first blush to he supportive of parental 

role in child rearing, as a practical Q&tter it ~dds little to 

their authority and instead imposes potential crioinal lia

bility for the failure to rear their children in a prescribed 

fashion. 

Perhaps the most important facet of the draft Ordin

ance is the fact that the activity in question takes place in 

the privacy of a home, and not in a public accommodation or 

area. Therefore, whatever constitutional right a minor ~ay 

have in viewing such programming, the strength and scope of 

that right is maximized under these circumstances. This is not 

a case where the strong interests of the state, distinct from 

an asse~ted interest in regulating the morality and protecting 

the perceived welfare of a child, can provide substantial 

justification for the challenged state actipn. -~or ins_~_anc;,e.~; 

the '~l~ng-recognized'' power of l_ocal schqol boards in ;~.~rcis-
•. . . . 

ing "broad discretion in the l!lanagement of s~ho,ol, affai~a,~!1,;,ks 
not involved .• Cf. Board of Education v. Pico, supra~ ,sp . . 
U.S.L.W. at 4834. Nor is this the case which involves state ,;._·:: 

r~ulation over public activities or matters of employment. In 

Prince, supra, 321 U.S. at 16R, the court observed: 

The state's authority over child¥7en' s acti
vities is broader than over 1 Uce actions· of 
adults. This is particularly true of public 
activities and in matters of employ-
ment. • • • AT.ilong evils most appropriate 

20. 
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for [state ·regulation] are the cripling ef
fects of child employment, more especially 
in public places, and the possible harms 
arising from other activities subject to all 
of the divarse influences of the street. 

The court's concern of the dangers of the "diverse influence of 

the street" has little applicability to the instant case. In 

contrast to the state's concedely hroad powers over the regula

tion of public conduct, the unique sanctity of the home is 

involved here. At botto:u, it will appear that the teaching of 

Stanley v. Georgia apply to adults and children alike. When 

the Rtate attempts to regulate the conducl of children where 

privacy expectations are ~he greatest, And where there are no 

collateral state interests involved, such as in Pico, ~upra, 

the state's naked assertion of its parens patriae power stands 

on tenuous ~rounds. 

In sum, the privacy rights of minors in their own 

home, the fact that the draft Ordinance restricts the privacy 

and First Amendment rights of minors regardless of their 

maturity and ability to ma~e a reasoned choice, and the fact 

that there is no demonstrable connection between the ends and 

means of the Ordinance render it violative of minor's constitu-

tional right of privacy • 

. tV. Parents' Liberty Interest in Rearing Their Children 

The fourth defect is that the draft Ordinance inter

feres with the parents' constitutional right of liberty in · 

21. 
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rearing their children without \mjustifiable govern~ental 

interference. This liberty interest was first estahlisherl in 

Myer v. Nebraska, 262 U.S. 390, 391-401, 43 S.Ct. 625, 67 L.Ed. 

1042 {1~23). The court held that the due process clause of the 

Fourte.enth Amendment guaranteed the right of the individual to 

"establish a home and bring up chi lclren ." The court held · 

unconstitutional a Nebraska statute which outlawed the teach~ng 

of any language other than English in any school. The 

defendant school teacher's ri.ght to teach. and "the rt.gbt of 

parents to engage hf.m to so instruct their children" were held 

to be within the liberty of the Fourteenth Amendment. In Pierce 

v~ Society of Sisters, 268 U.S. 510, 535, 45 S.Ct. 571, 69 

L.Ed. 1070 {1925), the court struck down a statute which> com

pel ted the .~tttendance of children between the ages of 8 an·d 16 

t'n a pub 1 ic school. The statute prohibited attendance in 

private schools, and thus conflicted with the· right of parents 

to choose schools for their children. Th'e court held':; ... 

The child is not the mere' creature. of 
the at~_te; tho_se who nuture h~ ~n~ dire~t· .. , 
his destiny have the right, coupled' with' the·' ·.. ~·( ;- · · 
high duty, to recognize and prepa_x:~. h~m for. 
add!tiorial obligations. · · ,. -: , .. ,. ·' · '·· 

The court held the statute "unreasonably interfere[d] with the 

liberty of parents and guardians to direct the upbringi~ and· 
·.. . ·,:, :. -.:. _, 

education of children under their control." 
' . ' . 

In Prince v. Massachusetts, supra, the Supt~ Coil~ 
.· '. • • ,,·!: .... -~-!:.:: ~- · .. ;\ .:·'> ~·· 

recognized that "ie is cardinal with us that the cus't~dy:,'--' care 

.·. ·" 
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and nuture of the child reside first in the parents, whose 

primary function and free include the prepar3tion for o~liga

tions the state can neither supply nor hinder." 

Of course, the parents' liberty interests in directing 

the rearing of their children are not unlimited. The state as 

parens patriae may restrict the parental control by requiring 

school attendance, re3ulating or prohibiting the child's labor, 

or requiring compulsory vaccination. Prine~ upheld a statutE 

which prohibited sale of newspapers and magazines in any str~et 

or public Area by chtldren, even though it conflicted with the 

guardian's religious desire to have the child distribute reli

~ious materials.* 

Uhere there is a conflict between the desires of the 

parents and conduct required by the state, there is a clear 

governmental intrusion upon the parents' liberty interests. 

Thus, a clearer constitutional challenge could have been made 

had the Ordinance strictly prohibited the viewingby minors of 

"sex progral'\ming" notwithstanding parental desire' to grant 

consent. In Ginsbers, supra, 390 u.s. at 639, th·.~ court noted 

that "tN! prohibition against sales to minors does not· bar 

* Cf. Uisconsin v. Yoder, 406 U.S. 205, 233-34, 92 S.Ct. 
1526, 32 I::l!"d.2d 15 (l<H2) (court holds unconstitutional a· 
state statute requiring education to age 16 in some private or 
public school which, as applied to Amish children, interfered· 
with the exercise of their religious beliefs and interests of 
the parents in directing the upbringing of their children). 
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parents who so desire from purchafling the magazines for theLr 

chtldren .u That observation seems to imply conversely that had 

parents been barred from purchasing magazines for their chil

dren, the statute may have been unconstitutional. 

Moreover. any contention that the Ordinance is support

ive of parental control is illusory. In actuality, it adds 

nothing to the parents' ability to control their children. 

Instead, it penalizes parents for failing to rear their 

children in a · .anner prescribed by the Ordinance. The statute 

dictates the foi1Dalization of parental consent. Parents, for 

some reason, may desire the relationship with or communication 

to their children be so formalized. The procedure prescribed 

by the draft Ordinance may be embarassing to either or both 

parent and child. Furthermore, since the consent is formally 

memoralized, there is a danger that third parties will discover 

the fact that the parent explicitly gave his or her chtl4 .c;on'"! 

sent; it is conceivable that a parent might desire t~ pemit .. 

his or her child to observe "sex programming" b'Jt wo.~ld · P .. r~f.er 

others not know of that desire. It. might be assert.ed ~hat. . _·. . . ·. ~ '· . 

there is a particularly important privacy interest in. communi

cations between parent and child. Such communications ought to 

remain confidential and not subject to governmental regulation 

or intrusion. To be sure communications between parents and 
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child are not privileged within the meaning of the law of evi-

dence ,* but nothing seems more deserving of privlicy than com

munications between a parent and child in their own hotue. 

Thus, more than the mere 1 iberty ir~ ·rests of a parent to 

direct the upbringing of his child ts at stake. The draft 

Ordinance subjects intimate conversations to intrusive govern

mental regulation. The statute 11would allow the state 'to in

quire into, prove, and punish,' the exercise of this parent a 1 

responsibility ... Carev, supra, 431 u.s. at 708. 

"foreover, the parents' liberty claim is coupled with 

other interests; viz. the child's First Amendment right to v~ew 

the prop.ramlilinr, and the privacy interests of bo.th parents and 

child in· familial cOmmunications within their own home. :dis

cussed below. tf the com~ined effects of these claims is·: 

rec.ognized; then \Jisconsin v. Yoder, supra, would direct:''that: 

the government:·.·cannot legally'·.in.tervene into the p~rEn1t.;.child 
. . ·. ·:.. " . . 

relationship unl.ess. the par~ntal'.<:cn1,4.tic~~~in questlon (i~e .• ~:·the 
~ -· ,: ~.:.:<·:. 

mere.· failure t'o be' present or. prOV.ide'.~~·,written ~on's~ent)?:.""ill 

Jeopardize' the: health· or safet;.~;:~'£::_ tlltti.··chitd .. ,.: or h&~f!';;'a··. :Po ten~ 
. . .: . ·.···- ''··· .. . ·.:,; 

'tfal· for'· significant· social·· burdens •" ·Under such~ ·~;l.t~nd•rd 
• : : ' t ; - - ~ ~ 

-:, !," ~ \.; :.:;.:~·:~ '.-, 

the<constituional '.challenge· based, upon · ·liberty-.·¥ouldi-.luc:.~.~':c:I.· · 
.. ·.···· :· ;· 

'* :See·McConnick on Evidence, p.166 and note·'34;~- ·:.. 
Jeffers~>n, California Evidence Bench Book Supple111ent, ~35.4 
(1978)~'· ,.; -·~< .. . . > ',-,·:·:~~ ' 

.;·-
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Furthexmore, the· fact that the exercise of parents of 

their liherty right to ~irect the upbringing of their children 

relates primarily to conduct within their home is of great sig

nificance. None of the aforementioned Supreme Court cases have 

dealt with similar circumstances. All pertain to child's 

conduct, as desired by the parent, outside the home. Where the 

liberty interest of the parent in rearing their children per

tains to conduct or activities within the home, a special 

privacy interest, one which eminates from Stanley v. Georgia, 

obtains. The allusion made by JuRtice P~well in Carey to the 

state's inquiry into, proof, and punishment of the exercise of 

the parental responsibility of distributing contraceptives to 

their children, presumably in the privacy of their own ho~e. 

supports the argument. So does the court's observation in 

Ginsberg, supra, that t'he statute in question did not prohibit 

parents from purchasing nude magazines for their children. It 

seems noteworthy that the court in· Ginsberg was awar~of the 

dangers that obscene material might fall into ~ha:,hlln~s of: 

children as a result of public distribution of cQscene 

materials, but made no mention of the same thing happening , . 

where an adult privately possesses obscene m.aterials-in,his 

home. Stanley, supra, 394 u.s. at 567. Thus, Sta11ley Jll&Y be 

read as implicitly holding the privacy interests that obtains 

in one's own home precludes governmental regulation of the 

right of parents to obscenity to •ninors within the home. 
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v. The Requira~ent of Scienter 

The fifth obstacle is that the draft Ordinance does 

not require scienter, as mandated by Smith v. Califo.rnia,, 361 

U.S. 147, 80 S.Ct. 15, 4 L.Ed.?.d 205 (1959). The court in 

Smith struck down the California statute imposing strict lia

bility for the possession for sale of obscene Qaterials without 

requiring the defendant's knowledge as to the contents of the 

materials possessed. Since it was practicably impossible for a 

bookstore owner to have knowledge of the contents of all of his 

inventory, there was a danger that public access to materials 

"'ould be overly restricted through self-censorship compelled by 

the statute. The resultins chilling effect upon the First 

Amendment rendered the strict liability statute unconsti

tutional. 

The draft Ordinance does not require knowledge or 

scienter. If '8 child choses to watch "sex programniing" 'in the 

abseqce of his or h.er parent, and Without the knowledge of his 

or her parents, the parents could nonetheless be prosecuted. 

'Furthermore, as a factual matter; the Playboy Channel does not 

broadcast exclusively "sex programming." ·Interviews and ·other 

programming which do not tnvolve nudity are mixed with "sex. 

programming." Like radio broadcasting involved in Pacifica·· 

Foundation, supra, 438 u.s. at 748, "prior warnings cannot col'll

pletely protect the listener or viewer from unexpected program 
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content." This fact increases the danger and unfairness· of 

strict liability imposed upon the parents. 

In an attempt to avoid unwitting liability, parents 

would have to terminate subscription to the Playboy Channel. 

But, the overbroad effect of the statute Which would result as 

a practical matter, would intrude upon the First Amendment 

right of children to observe materials not deemed obscene with 

respect to children, as well as burden the unlimited privacy 

right of adults to observe and view any materials in his own 

home, as established in Stanley v. Georgia. In sum, the same 

"chilling effect" \-lhich infected the strict liability statute 

in Smith, obtains in the instant case.* 

VI. The Ordinance is Underinclusive or Overbroad 

T':le draft Ordinance is underinclusive and overbroad. 

Various aspects of overbreadth have already been discussed.. To 
,.:~ 

recapitulate, the chief aspects of the Ord~nance' a C!!•~~%!,,dth 

is: (1) it . regulates the viewing of "sex programmir~gn, much of 

which naay not be deemed. o~,scene even with respect to _minors; 
. .'· -~( .. :;- , .. 

(2) it applies to minors who are mature and are capable of mak

ing an infoxmed decision as to the propriety of viewing "sex 

programming"; and (3) it may have a "chilling effect" upon the 

* ttote also that the statute contains no scienter ri.:;; 
quirement with respect to the minor's actual .--e. 
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rights of other viewers. As a result, not only is the Ordin-

ance, if enacted, subject to suit by an appropriate plaintiff 

(e.g., a mature minor who does not which to obtain the express 

written consent of his or her parent), but it might be attacked 

on its face by anyone within the permissible purview of the 

Ordinance. See ~lowak, et al., Constitutional Law, pp. 722-

726. A facial attack upon the statute as a whole on grounds of 

overb-readth will be upheld where the "overbreadth of the 

statute [is] not only real, but substantial as well, judged in 

relation to the statute's plainly legitimate sweep." Ferber, 

supra, 50 U.S.L.,l. at 5084, quoting Broadrick, 413 U.S. 601, 

615 (1973). The requirement of suhstantiel overhr~adth is met 

here. Tlle nuMber of mature minors, against whom the state's 

parens patriae power is limited, is undoubtedly suhstantial. 

So is t!-te amount of "sex progra.'llrning" which is not obscene with 

respect to minors. See Miller, supra, 413 U.S. at 27. In 

critizing Justice Brennan's argument that the supression of ob

scene material is per:nissible only to avoid exposure to uncon

senting adults and to juveniles, Justice Burger, speaking for 

the court, states: 

Nor rloes he indicate where in the constitu
tion he finds the authority to distinguish 
between a willing 'adult' one month past the 
state age of majority and a willing 
'Juvenile' one month younger. 

Thus, the Orrlinance as drafted "reaches a substantial number of 

impermissible applications." Ferber, supra, SO lT. s. J .... W. at 
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5084. FUrthermore, in view of the specificity of the statute 

it is not "readily subject to a narrO\"ing construction by the 

state courts, and its deterent affect on legitimate expression 

is both real and substantial." ~rznoznik, supra, 422 U.S. at 

216. 

The draft Ordinance is also underinclusive inasmuch as 

it does not prohibit or safeguard the exposure without parental 

consent to minors of other forms of obscene materials. For in-

stance, nothing is said ahout the display of sex newspapers in 

public newspaper stands, nor the display of nudity outside of 

movie theAtres. Furthermore, the statute does not require ex

press written parental consent before a minor can view "girlie" 

or even obscene materials other than television programming 

within the home. Cf. American Booksellers Association, supra, 

192 Cal.App.3d 197 (the ordinance was underinclusive and not 

rationally tailored to accomplish the asserted purpo·se because 

it permitted the unrestricted sale to minors of the very 

materials sought to be restricted). Although the court bas 

frequently upheld underinclusive classifications on ·the, theo·ry 

that a legislature may deal with only one part of a problem : 

without addressing all of "it, the "presumption of ·statutory 

validity, however, has less force when a classification turns 

on the subject Platter of expression." Erznoznick, supra, 422 

U.S. at 215. Under these circumstances, the government must 
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offer' some justification for distinguishing treatment of tele

vision "seX ·programflling" from other forms of nudity left 

unregulated. 

VII. ·Application of California Constitution 

The preceeding discussion has been based almost exclu

sively upon federal constitutional law. Consideration should. 

also be given to the free speech and privacy rights contained 

in the California Constitution. 

A. Free Speech. 

Article 1, ~ection 2 of the California Constitu-

t~on provides in pertinent part: 

Every person may _freely speak, write or 
publish his or h2r sentiments on all sub
jects, being responsible for the abuse of 
this right. A law may not restrain or 
abridge liberty of speech or press. 

The· State Legislature has defined· obscenity .wi.th 

respect to adults. under Penal Code Section 311 •. ' Asi df.~~;~ii~~·?.: .. 

. ':::.: ~ :· ... 

. ·: 

:..::-~· :,' 

above, it has also defined obscenity-with reape(!t'''to ad.nblii'f_ln\. ,, 
. · ' : ::.:~---_~:=.:::_ -~/:~ --~( ::,(';;·;~~::_(:.::( (~--~~> 

Penal Code Section 313. The constitutionality of Sec·tlorf;i,Jif,~:,· 
.• >;. 

under both the First Araendment and the California Const:ltil'tti~,.: ·:· : .... ,·· . ,. ~,. 

-~-- ~-/···:_·-~-:-: :·.<;:.-

has been upheld.* Although the California Supreme Court has · 

observed that Article 1, Section 2 is "more definitive and· 

* See Peofle v. Wiener (1979) 91 Cal.App.3d~238, 246-47, 
154 Cal. R,ptr. Ill. See ~enerall\ 5 Witkin, Summary of Cali- · 
fornia Law, Constitutions Law, § 185-196. · 

31. 
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inclusive than the First Amendment", \/ilson v. Superi.or Court 

(1975) 13 C.3d 652, ~58, 119 Cal.Rptr. 468, 532 ~.2d 116, it 

appears that the constitutionality of P')rnogr;aphy legislation 

is not determined hy standards different from those that apply 

under the Federal Constitution. See Bloom v. Municipal Court 

(1976) 16 C.3d 71, 81-~2, 127 Cal. Rptr. 317, 545 P.2d 229. It 

is noteworthy that Bloom rejected the argument that Stanley v. 

Georgia protects the right to sell and distribute obscene 

materials outside the home. It is apparent fro~ American Book

sellers Association, supra, and Carl, supra, that no differing 

state constitutional analysis applies when the constitution

ality of a statute regulating the exposure of obscenity to 

minors is at issue. The definition of "harmful matter" under 

Penal Code Section 313 is narro"' (the material "taken as a 

whole [must he] utterly "'ithout redeeminB social importance for 

minors."), and its constitutionality has not been chalJenged • 

..§.!.!.American Booksellers Association, supra, 129 Cal.App.3d at 

2(ll. Therefore, it would appear that the guarantees of free 

speech unde:r: the California Constitution adds little to the 

federal doctrines. 

provides: 

B. Privacy. 

Article 1, Section 1 of the State Constitution 

All people are by nature free and inde
pendent and have certain inalienable rights. 
Among these are enjoying and defending life 
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and liberty, acquiring, possessing and pro
tecting property, and pursuing and obtaining 
safety, happiness and privacy. 

Although the California courts have not addressed the question 

whether the State Constitution affords minors an unlimited 

privacy right to possess or view "harmful" materials in their 

homes, the right of privacy generally is more expansive under 

the State Constitution than under the Federal Constitution. 

See Committee to Def~nd Reproductive Rights v. Myers (1981) 29 

C.3d 252, 172, Cal.Rptr. 866, 625 P.2d 779 (legislation 

restricting the circumstances under Which public funds were 

authorized to pay for abortions for Hedi-Cal recipients held 

unconstitutional). Compare Parrish v. Civil Service Commis

sion, 66 Cal.2d 260 (govern~ent practice of conditioning the 

receipt of welfare benefits upon recipient's waiver of his 

constitutional right of privacy in his horn~ held unconsti-
):, 

tutional) with \lyman v. Jc-mes, 400 U.S. 30<) (1971) (similar 

government policy upheld). Furthermore, the California courts 

have placed special emphasis upon the right of privacy in the 

home. See Annenberg v. Southern Cal. Dist. Council of Laborers 

(1974) 38 Cal.App.3d 637, 645, 113 Csl.Rptr. 519, in which the 

court observed: 

• • • ve have the unquestioned right of the 
householder or the homeowner to privacy, to 
a sanctu~ry reasonably secure from outside 
intrusion, and to a sheltered place for the 
family. As our society desparately attempts 
to drown itself in overpopulation, this 
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right of privacy, if not becoming more im
portant, is, at least, receiving better 
recognition. It has been judicially de
clared -that this right of privacy is well 
within the penumbra of the Bill of 
Rights. • • • 

As our society and population problems 
become more accute, we are becoming increas
ingly more aware of the importance of this 
right to be free from outside intrusion 
either hy the state or by other individuals. 

See ~lso People v. Dumas, q Cal.3d 871, 8~2, 109 Cal.Rptr. 304, 

512 P.2d 1208 ("the courts have implicitly recoenized ·that man 

requires some sancturary in which his freedom to escape the 

intrusions of society ts all but absolute."). Thus, what.=:ver 

the privacy rights enjoyed by minors under the Federal Const:i-

tution, it is at least, if not more, expansive under the Ca11-

fornia Constitution. A persuasive argument could be anade that·· 

the California Constitution affords adults and minors an ab-

solute privacy right in their home to view obscene matters. 

34. 
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~ M. 1\E\MCHI! 
CtTY CLER"' 
crrY OF. LOOt 

MEMORANDUM 

To: 

From: 

Re: 

Date: 

Marc Yates, Police Chief 

Ron Stein, City Attorney 

Draft Ordinance and Resolution re Cable 
TV Programming 

December 9, 1982 

Marc, enclosed are copies of the above-reference(\' .. 
drafts presented to Council at the December 8, 1982 
meeting by Brent Bleier, Attorney at Law. 

After reading them, you will probably understand why 
I would say we would probably have to add 36,000 
police officers to enforce the ordinance if it were 
to go into effect. 

On a more serious note, I would appreciate your 
comments and thoughts on these drafts. Thank you. 

1. 

City Attorney 
RMS:vc 

attachments 
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DRAFT 

ORDINANCE NO. 

Adopted by the City Council of the City of Lodi on date of: 

DRAFT ORDINANCE PROHIBITING SHOWING OF 
SEXUALLY EXPLICIT CABLECAST PROGRAMMING 
TO MINORS WITHOUT PARENTAL PRESENCE OR 

PERMISSION 

WHEREAS, certain television signal providers, hereinafter 
•providers•, are providing signals by means other than the use 
of the public airwaves including but not limited to cablecast
ing and microwave broadcasting! and 

WHEREAS, these Providers are offering programming to the 
general public which is inimical to the mental health and we1fare 
'of children under th-.· age of 18 years1 and · · 

WHEREAS, the City Council finds that many parents ~i~bin 
the City of Lodi wish to prohibit their own children under the 
age of 18 years from viewing such unhealthy and inappropriate 
programming. 

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF LODI 
DOES HEREBY ORDAIN, as follows: 

1. It shall be u-nlawful for any person to displayi causa· -· .. 
to be displayed, or allow to be displayed upon a ·television. , ::::: · .... · 
receiver under his responsibility, ownership or control ·ct!rt~~n::;{:~ 
sexually explicit adult programming, hereinafter •sex·prog~amming• 
as defined below, within the City of Loc!i to any child ·under·.. ·· 
the age of 18 years unless the parent of said child. shall be-~·- · 
physically present during such showing or unless the parent·,. · 
of said child shall have given said person the parent's. prior·.·· ... 'j:;:;:~ii\ 
written permission for said child to view t.he sex programmincj•: .. · .. ~. 
Said written· permission shall be within the physical custOdy··· · 
of the person. displaying, causing to display or allow~ng .. <to be 
displayed such sex programming at the time of the displayand· 
shall be available for presentation to any law enforcement 
officer or official upon request. 

2. •sex programming" as the phrase is used within this 
ordinance shall be defined as any graphic or pictorial depiction 
of sexual in~ercourse or copulation between males and females, 

.. '.· .... 



• 
Dales and males, femal~s and females, males and animals, or 
females and animals, female or male genitalia, the anus of a 
male or female or that portion of the female breast which· in
cludes the nipple, masturbation or simulated masturbation, 
oral copulation of the mouth of any person to the qenitalia_of 
any other person or animal or that ~por~tion of the female breast 
which includes the nipple, or artificial or simulated sexual 
organs orgenitalia. 

3. This ordinance shall have no application to any show
ing or display of sex programming as defined herein which shall 
occur as part of an educational program of any institution 
under the·- supervision of the State Superintendent of Public 
Instruction. · ·· 

4. Violation of this ordinance shall be punishable by 
imprisonment in the County Jail for a period not-to exceed one 
(1)-year ora fine of not to exceed One Thousand Dollars 
($1,000) for each such showing or display. · · 

s.' It is the express intent of the City Council in adopt
ing this ordinance to prohibit only the viewing of_ sex program
ming as···-defined herein by children ·under the age of· 18 without · 
the·. presence or permission of their parents. This _ordinance 
shall-not be'deemed or construed' to affect'or restrict in any 
way'whatsoever the right of adults'over the age of l8years to 
view such sex programming. 

:; .: ' .. : "'· . .:-:: 

·ATTEST: 
,:·. 

. :. ' 
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DRAFT 

RESOLUTION NO. 

DRAFT RESOLUTION RELATING TO THE PROVISION 
OF SO-CALLED ADULT ENTERTAINMENT CHANNELS 

BY LODI CABLE TELEVISION 

WHEREAS, this Council has learned of the plans of Lodi 
Cable Television to provide "the Playboy Channel" as a premium 
service to its subscribers in Lodi: and 

WHEREAS, nthe Playboy Channel" is typified by explicit 
pictorial representation, display and discussion of male and 
female frontal nudity, male and female genitalia, deviant 
sexual behavior and practices, copulation, fornication and 
marital infidelity: and 

WHEREAS, the Council finds that such presentations with
in the homes of the people of the City of Lodi will have a 
marked and deleterious effect upon the quality of life of all 
of the citizens of Lodi and particularly its minor children; 
and 

WHEREAS, the Council believes that Lodi Cable Television 
may not have fully considered the adverse societal impact of 
this type of presentation. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF 
THE CITY OF LODI that: 

1. It is the sense of the council that the provision.of 
explicit, so-called adult entertainment programming,_ such,-as;. -· · 
"the Playboy r.hannel" is an unfortunate degraduation of. the __ . _ .. 
cultural life of the City of Lodi and its citizens and is to :·· __ 
be deplored. : __ . 

2. It is the sense of the Council that Lodi Cable Tele~: -
vision is to be encouraged to reconsider its decision to cable;.;. 
cast such programming to the homes of Lodi. 

3. It is the sense of the Council that Lodi Cable Tele
vision, if it should persist with such programming, should 
assure the citizf"· ·s of the City of Lodi, its subscribers and 
this council clearly and unequivocally in writing that it will
not display such programming on a "preview" or "promotional" 
basis to its regular subscribers. · 

'. 



.-·-' . 

. . . .. . 4. It is the sense of the council that if Lodi Cab~e:t .... 
T•].~vision should. Pt~rsist with. such .programming, it. shoulc}~·.,,·t--

. · ~t :·.a .minimum, man~atorlly provide lock bOx security deviC.~s<;:~-· · .. 
to prevent the unau.thorized viewing of this distasteful and . 
Unhealthy programmincJ by children who may otherwise have access 
t()~·tbE!t tel~vision ·.set. - ·· 

ATTEST: 

'• .· .. 

-2-
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COUFIDENTIAL 

UEUORANDUM 

To: 

From: 

Re: 

Date: 

Honorable Mayor Fred Reid 

City Attorney 

Cable TV Programming 

January 14, 1983 

I would ask that you review and consider some additional 
thoughts I have in addition to those previously furnished 
relative to the above-referenced subject. 

(1) Either the Mayor or myself should'consider limiting 
debate only to the issue of whether or not the City can 
regulate in order to protect minors. The reason £or 
this thought is because the ordinance which was 
submitted by Mr. Bleier deals only with prohibiting,the 
showing of· sexually explicit programming · to minors 
without parental presence or permission. It _does not 
deal with the question as to whether or not we should 
have the Playboy Channel or whether or not· we should 

· limit the viewing by adults of the Playboy Channel~ · · 

(2) Using the California Environmental Quality Act as an 
example, where someone is attempting to limit ap:roject . 
because of environmental concerns, there must· .. be· · 
substantial evidence on the record, of said conc~~ns 
(environmental impacts). For example, if a developer 
wanted to put a development in, it would not b~ enough 
for a person to object on the grounds of a noise impact 
without having substantial evidence on the record . of 
what that noise impact would be. In the same way~ it 
could be argued that the City cannot limit the First 
Amendment rights of its citizens without substantial 
evidence on the record of the harm which is caused by 
the viewing of bare breasts. 

(3) At present, there are Federal laws dealing with 
obscene material being sent through the mails. In 
order to prosecute under those statutes, the individual 
who receives obscene material through the mail and 
objects to receiving said obscene material, must send a 
letter to the firm sending said material, asking that· 
no further material be sent. If the firm then again 
sends the material, then that firm can be prosecuted. 



.. 

Page T\'io · 

- ·,.'. ·:~ 
If the evil that we are trying to get at is an 
individual allowing another person's child to _view. 
sexual programming, then the parents whos~ child might·.- , ~ 
be subject-to viewing- ~ha~ objected-te ma~e~ial, shou1d. 
be required under this ordinance to give his child· a·'· 
note to carry with hif.t at all times, advising peop1e .. 
that the child is not allowed to .watch said 
programming; and, if that person after seeing said note 
allows the child to view the programming - or, ·in the 
alternative, the parent would have to give notice to 
the other party of their objection (as an example, it_ 
would be similar to a trespassing statute wherein you 
must .. give notice that someone cannot be .. on your· 
property, and if they persist in remaining on .your 
property after having been given notice) .- then. that 
per.son could be prosecuted under the terms of . the 
ordinance. 

RMS:vc 

RONALD M. ·sTEIN 
City Attorney 

: . ... , 
·.· ... 

· .. · 

'/ :~ '. 
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PRIVILEGED AND CONFIDENTIAL 

MEt~ORANDUlt 

To: 

From: 

Honorable Mayor Fred Reid

Ronald M. Stein, City Attorney 

Re: Regulation of Cable Broadcast.Programming to 
Minors Without Parental Presence or Permission. 

Date: January 13, 1983 

There are a number of points and thought- provoking comnents 
that I wanted to stress regarding the attached Memorandum. 
The foremost thought of the Memo which I will stress is the 
preemption issue. 

PREEMPTION ISSUE 

The fact is that the State has already regulated in this 
area and therefore any ordinance the City would adopt would 
be invalid. Mr. Bleier would proba).)ly argu~ that:·: · · -

- ~ . 

f. It has not been. preempted and -at. that point, _you, could 
now suggest that you could request an Attorney- .GeneraL's 
Opinion. Mr. Bleier said the problem with- an, Attorney 
General's Opinion is that it would take 3 - 4 mon~t(· t.o get 
same and at that time, public sentiment would be losti :: 

.·:· .. 

2. That we have a new Attorney GeneralJ and 
. .. 

3. It would require briefing on my part and the Attorney · 
General could fail to come down in favor of same, saying 
that it was preempted; 

4. That an Attorney General's Opinion is - just tha~ ':.: · 
opinion. 

ATTORNEY GENERAL'S OPINION 

an 

The response that you might have to that, Fred, is' that it 
would certainly be more inexpensive ·and less time-COJ'lSUming 
to. get an Attorney General's Opinion prior to considering 
the passage of any ordinance, rather than preparing an 
ordinance and spending 3 - 5 years in court defending · __ the 
ordinance and possibly having to pay the other sides • s 
attorney's fees. 

It ··could be argued that the Attorney General's Opinion does 
have some weight with the courts and that the Attorney 
General would have more time to research the issue. 

-· 
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Mayor Fre<Weid 
Page Two • 

. NEi'l LEGISLATION 

Fred, you might suggest to Mr. Bleier that if he feels that 
the problem of cable television is a pervasive one, that the 
problem may be greater than that in Lodi. You might suggest 
the possibility of legislation which would specifical.ly 
permit the cities to regulate cable television. Of course, 
Fred, .the problem with this suggestion is that I doubt that 
the Legislature would consider such a pervasive kin.d of 
enabling legislation. The new legislation argument could, 
however, be an answer to Hr. Bleier's and my argument 
regarding preemption. The example that you could use to ttr. 
Bleier is the issue dealing with cruising, wherein the 
courts held that there was a premption by the Vehicle Code 
and the Legislature then passed legislation which would 
permit the cities to regulate cruising. 

UNENFORCEABILITY 

Fred, . I spoke with l·1arc Yates, and he feels that the 
ordinance as presently written is quite unenforceable. Mr. 
Bleier might argue that there are many laws on the books 
which are unenforceable and that the City should pass this 
ordinance just for the principle of same. Your response to 
that could be - (1) why add another unenforceable statute 
to the books?; and (2) that even though it is unenforceable, 
it does not m~an that someone could not attack the ordinance 
as having a chilling effect on First Amendment rights 
regardless of its unenforceability and, if said ordinance 
were attacked, the City would not have the defense that it 
was· unenforceable, therefore, \-te do not have to defend it. 

Fred, ~·ou might also mention to Mr. Bleier that there is the 
possibility that. someone could attack the ordinance as 
unconstitutional and be awarded attorney's fees. 

LA MIRADA. 

Mr. Bleier could mention also that he has spoken with 
someone in La Mirada and was told that they banned the. 
Playboy Channel by ordinance. I have spoken with the City 
Manager in La Mirada and I was told that in fact, the issue 
of the Playboy Channel never even came to the City Council. 
La Mirada has select TV and to quote the City Manager, "At 
11 p.m., the clothes come off". It would be my suggestion 
that between now and the l'lednesday Council meeting, that you 
call the City Manager in La Mirada and speak to him so that 
if Mr. Bleier mentions La Mirada, you could say you have 
spoken with the City !-tanager down there. (His name is Gary 
K. Sloan, telephone (213) 943-0131, extension 15.) 

If the evil that Mr. Bleier is attempting to 9et at is the 
evil to r .. inor children, then in lieu of this ordinance, 
could not you suggest that if he does not want his children 
watching cable television in your home, he need ~~cely call 



. Mayor Fretlleid 
... : Page Thre~ --

you and ask you not to allow his children to watch said 
channel when. they are visiting. If he does not trust you, 
then he can keep his children horne. 

Fred, the best e·xample of the aforementioned is a situation 
dealing with barking dogs. Oftentimes, I will get a call 

· from someone concerning their neighbor's barking dogs. Hy . 
first response is to ask the party if they have called their . 
neighbor regarding the problem, and quite often, the answer 
is "no"1 and when I call the neighbor or ask the complaining 
party to call the neighbor, this normally does resolve the 
problem. 

LOCK BOX 

The proposal by the Lodi Cable Television to sell lockboxes 
for $16.00 and buy back same, seems to be a reasonable 
response to Mr. Bleier. Unfortunately, Mr. Bleier has told 
me that he wants to require any person who has cable 
television to have the lockbox regardless of whether they 
want to take the lockbox, or not. Again, he claims this is 
for the protection of minors. Fred, this is similar to our 
requiring the liquor companies to supply liquor cabinets. 
with each bottle of alcohol sold. I would argue that I have 
alcohol in my home1 my child does not drink alcohol, nor do 
my child • s friends drink alcohol. I don • t need Government. 
requiring me to have a liquo~inet in my home. 

( __ / . 

RMS:vc 

attachment 
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HARMFUL MATTER Sec. )I) 

., ,,:·thi-. ~h.lpter. and which is involved in the 
··-< '"'h b:.tsic m;n.irnum and additional days 

',-. :,.,,J 360 days in the county jail. or by 
. · f;nc :10d impri:\onment. If such person 

· .. :·.-. ·.;.,~\ been convicted of any offense in this 
:: •• ; .. ·~ ,,j· ;l ,·iobtion of Section 313.1. a viola

.. ~,..'·' <_.,, ... n 311.2 or 311.5. c:o;cept subdivision 
' .1 -.,·,:t<>n 311.2. is punishable as a felony. 

I '.:n rcr~on who violates Section 311.4 is 
. , <· iJ, fine of not more than two thousand 

: ., , ~~.oiJO) or by imprisonment in the county 
. ·r ~.,t murc: than one year, or by both such 
··..: J-:•1 ,u,;h imprisonment. If such person has 
-.-~- ~r..-·· ,,,u)h convicted of a violation of former 
. ~: . " •11 .. l or Section 311.4, he is punishable by 
.. , -..··un.:nt in the: state prison. 
· .• 1 ,;:r~ pcrsJn who violates Section 311.7 is 

.... · .• ·.~b!.: b' fin¢ of not more than one thousand 
:.. . ,·.tSI.OOO) ot by imprisonment in the county 
.• · : r .• •t more than sill months, or by both such 

.. , ,~J :mprisonment. For a second and subsc· 
, ....: ·: . :: ::n)c he ~hall be punished by a fine of not 
-. r: :~ .. w l\\0 thousand dollars ($2,000). or by 
-;- •. •n:n.:nt in the county jail for not more than 
··..: -c.~r. ·•r b~ both such fine and imprisonment. 

' , .. '-. 1"-'r'"" ha~ been twice convicted of a viola-
. ~ · : ::,, ~hJpter. a violation of Section 311.7 is 

... · ···~":.: a-; a felony. l~.H. 1961 ch. 2147. 
.... ·.~ t.ls.1960ch.249,1976ch.ll39,opcra· 
., l"'' I. 1977. 1971 ch. 1061, effective Scptem

't:r =.: Ju77. 

''It l>r-.truction or Obscene Mauer. 
1 :-- :- th.: \'onviction of the accused, the court 

- • · ~ >:,·n the conviction becomes final, order any 
- >":: •'t .1\h·erti~emcnt, in respect whereof the 
•-- 1.. ..:-J •t.1nd~ convicted, and which remains in 
.~-c ;>t"~"'"m or under the control or the district 
,. ·-o •'r ;1m· bw enforcement a cncy to be 
~·:-.~···\ cd. ;tnd· the court may cau;e to 'be de
... ·"~·! .!n~ ~uch material in its possc:-sion or 
•~·!c~ th .:·•ntrol. leg.H. 1961 ch. 2147. 

' ·c;.c.ic.t \Jl! JJ>~;us in chapter S below . 

by either the pro.,c..-cution or by the defense. Leg. H. 
1969 ch. 925. 1970 ch. 1072. 

Rd.: W. Cal. Sum .. ~con>tituli<>nll Law" ~196. 

~3 J 2.S. If Any Parts or This Chapter Are H~ld 
fmalid. Such ln\alidity Shall Nor Affect Other 
Parts. 

If any phrase, clause, sentence, section or provi
sion of this chapter or application therel>f to any 
person or circumstance is held invalid. such inva
lidity shall not affect any other phrase. clause. 
~enten.:e. se~tion, provi~i~n or application of this 
chapter, wh1ch can be gl\'en effect without tlte 
invalid phrase, clause, sentence. section. provision 
or application and to this end the provisions or this 
chapter arc declared to be severable. leJ:.H. 1969 
ch. 249. 

CHAPTER 7.6 
HARMFUL MATTER 

lkfinitiotU. P 13 . 
Distribution Co minor • mi~~~Manor. pl.l.l. 
E'll;c~tlon of pllnnh from act. \-ll.l.l. 
Ddt'fiW in pr~K«ulion for tlobrion. p13.3 . 
Punishm~nc. P 1.\.4. 
~tnability of pro•l!>loM. ~313.5. 

p 13. Definition~ . 
As u~cd in this chapter: 
(a) .. Harmful matter" mean~ matter, taken as 

a whole, the predominant appeal of which to the 
average person, applyin~ contemporary standards, 
is the prt.ricnt interest, t.e., a shameful or morbid 
interest in nudity. sex. or excretion, 11nd is patently 
offenshe ro the pretailing sland:uds in the adulr 
community as a whole wHh respect to "·hal is suit
able material for minors. and is utterly without 
redeeming social importance for minor~. 

(I) When it appears from the nature of the 
h-atter or the circumstances of its dissemina
tion. distribution or exhibition that it is designed 
for clearly defined deviant sexual groups, the 
predominant appeal of the matter shall be 
JUdged with reference to its intended recipient 
group. 

''1!.1. 'ut Required to Introduce Expert (2) In prosecutions under this chapter, where 
"''"""" t·Nimon~ Concerning Obscene or circumstances of production, presentation, sale, 
llumful < h:mtcter or Matter-El'idence Which dissemination. di$tribution. or publicity indicate 
'' Hmi"'ib1t". that matter is being commercially exploited by 

h .I :'I\ Ph•,ccution for a violation of the pro~·i- the defendant for the sake of its prurient appeal, 
h such evidence ·is probative with respect to the 

•·· ' ' ··: 1• b (haptcr or of Chapter 7.6 (commenc- nature of the matter and can justify the conclu-
\1 • :h Sc.:tion 313). neither the prosecutivn nor sion that the matter is utterly without redeem-
~ .:d,~,c ~hall be required to introduce expert · 1 · 

• • ·<"\\ tc-.t
1
mon\· . h b ing so.:ta Importance for minors. 

, ·-'. . . eonccrmng t e o scene or •• .. . . 
" ... ~:1 ~!\Jra~tllr of the matter or live conduct (b) Matter means any book, magaztne, 
:·,;·~ :. tho: ~ubjc~:t of any such prosecution. Any newsl?aper. or oth~r printed or written ?'ate!iat or 
;1.,.:: ~.: "h•(h tt'nds to establish contemporary any p1ctur~. dr~wtng. photogr~ph. mot1on pacture. 
~: ~f'·~::'l:_t~ ~l.tndar~s ~f appeal to prurient int1!r· or other p. -tonal reprcsenta_t1on or any .stl!-tu~ or 
...... "'f ~ u't\lmary. hmtts of candor in the des.crip· \ other fi$ure. or a~y record mg •. transcnptlon,. or 
,. -~~:·rr~-wntahort of nudity •. sex or excrcti~n. mech~mcal. ch~mtcal, o! electncal r~productton 
""'~' ,! ~ar~ upvn the q~est 1on of rcde~n~tn.g or ~n) other arttcles, equ•pment. madunes. or ma-
"' ~'< f,r rt~OCC, !>hall. SUbj~Ct. tO the prOVISIOnS tcnals... " • • • 

dcn\;c Code. be adm1ss1blc when offered ((;) Person means any tndlvrdual. partner-



Sec. 313.1 PENAL CODE 

shi{', firm .. association, corporation, or other legal 
entity. 

(d) "Distribute" means to transfer fl')Ssession 
of, whether with or without consideratt-on. 

(e) ''Knowingly" means being aware of lhe 
character of the matter. 

(f) .. Exhibit" means to show. 
(g) "Minor" means any natural person under 

18 years ofage. l...q.H. 1969 ch. 248, 936, 1379. 
~ll. 191J Delefas. I. and is matter which taken as a 

whOle JOCS uabstantially beyond customary limits or candor in 
description or representation or !ludl matters; and is matter 
which taken as a whole 

pJJ.I. Distribution to Minor a Mis.lelneaROr. 
(a) Every person who, with knowledge that a 

person is a mmor, :-,r who fails to exercise reason
able care in ascertaining the true age of a minor, 
knowingly distribute$, sends, causes to be sent. 
exhibits, or offers to distribute or exhibit any 
harmful matter to the minor is guilty of a misde
meanor. 

(b) Every person who misrepresents himself to 
be the parent or guardian of a minor and thereby 
causes the minor to be admitted to an exhibition 
of any ~armful matter is guilty of a misdemeanor. 

(c) Any person who, within 500 meters of any 
elementary school, junior high school, high school, 
or public playground, or any part thereof, know
ingly sells or offers to sell, ia1 any coin- or slug
operated vending machine or mechanically or 
elcctronica lly controlled vending machine which is 
located on a public sidewalk, any harmful matter 
displaying to the public view photographs or picto
rial representations of the tommission of the fol
lowing acts, is guilty of a misdemeanor: sodomy, 
oral copulation, sexual intercourse, masturbation, 
bestiality, or a photograph of an exposed penis in 
an erect and turgid state. Lea-H. 1969 eft. 248, 
1970 ch. 257, 1976 ch. 1121. 

SJIJ.l. [xceptioa or Partllb FI'OIA Act. 
(a) Nothing in this chapter shall prohibit any 

parent or guardian from distributin~ any harmful 
matter to his child or ward or pcrmttting his child 
or ward to attend an exhibition of any harmful 
matter if the child or ward is accompanied by him. 

(b) Nothing in this chapter shall prohibit any 
person from exhibiting any harmful matter to any 
of the following: 

(I) A minor who is accompanied by his par
ent or guardian. 

(2) A minor who is accompanied by an adult 
who represents himself to be the parent or 
guardian of the minor and whom the person, by 
the exercise ot reasonable care, docs not have 
reason to know is not the parent or guardian of 
the minor. Lec.H. 1969 cb. 248, 1910 ch. 257. 

§313.3. Defense hi Prosecutioll for Violation. 
It shall be a defense in any prosecution for a 

violation of this chapter that the act charged 
committed in aid of legitimate scientific or 
tiona! purposes. Leg.H. 1969 ch. 248. 

S3 J 3.4. Punishme-nt. 
Every person who violates Section 313.1 is 

ishable by fine of not more than two .. "~' "-loll• 

dollars {S2,000) or by imprisonment in the 
jail for not more than one year, or by both 
fine and imprisonment. If such person has 
previous! y com· icted of a violation of Section j 
or any section of Chapter 7.5 ( · 
Section 311) of Title 9 of Part I of this 
is punishable by imprisonment in the state 
Ue•H• 1969 ch, 248, 1976 ch. 1139, OOc!I'INil 

July I, 1977. 

PJJ.S. Seterability of Protisions. 
If any phrase, clause. sentence. section O( 

sion of this chapter or application thereof 
person or circumstance is held in"alid, 
lidity shall not affect any other phrase. 
sentence, section, provision or application 
chapter. which can be given effect without 
invalid phrase, clause, sentence, section, · 
or application and to this end the provisions 
chapter are declared to be severable. U&.H. 
ch. 248. 

CHAPTER 8 
INDECENT EXPOSURE, 0 
EXHIBITIONS, AND BAWDY AND<: 

OTHER DISORDER! Y HOUSES·~ 
lnH«nn exposure. S3J4. ·';!· 
Ktepiltl or U'l"' Ia bcMIH of prMtltltdoa. U!S. · 'i'"' 
K~na dlsordftly or Ulipatloa ...,_, U 16. . ·. 
Phnplna. capplna or IOikldaa ,., .... Sl1a. :::· .~ 
Topless nta~ MrYi1tt rooctaad kttn&n r 

lty dty or co.ty oNI•~tets-QWIIIIIty-W. 
~311.5. 

PriOrity of dry or CC*11tJ oNJ .. ace. Jlll.6. 

pn. Enacted 1872. Rept;\too 1961 ch. 21 
A new Pll appears inch. 1.;, above. · 

SJJl. Enacted 1872. Repealed 1961 ch. 2! 
A new S)12 appears in th. 7.5 abo¥c. 

pll. Enacted 1872. Repealed 1961 ch. 21 
A new p Jl appears ia th. 7.6 above. 

SJI4. Enacted 1872. Repealed 1961 ch. 21 
A new tl14 (ollowa. 

SJ14. Indecent Exposwe. 
Every person who willfully and lew<1!y, 
I. Exeoses his ~n, or the printc 

thereof. tn any pubhc place. or in any place 
there are present other persons to be offc:ndc:Gl' 
annoyed thereby; or, 

2. Procures, counsels. or assists any I'V'rwu

cxpose himself or take part in any 
exhibition. or to make any other exhibition 
self to public view, or the view of any 

.. 
.. _ .•. ~t:..:h as is 
, , .. :-.; ;,, ~xcitc to 

, ;;.a:lty of a 
, .,r, ~NOR '!'hO \lola~ 

. • •. ., .. fr.· r hatang eatet; 
~~4:,-d d~elling ho•M,i 
.,..._, .n ~ ction 6JS or f 
... u~ud ,,u.rtion of any < 
,.)..- ~· imprisontMnl in tl 
...nl• J"il not excffding 

·, .. :r.: :>1!\."'nd and t 
.. _ · .~cr ,utxfivision I o 

. '!'\\ •.:tion under subi 
. :, 1 ;-rc,·ious convictiot 
. · . ~r~n so convicted; 

. - .:,.tbk by imprisd 
,-: 11. !•)t>J ch. 2147, J: 

: ~77. 1982 ch. n; 
•: • J~ll2 ~tes. I. o( lh 

•·' ' Jl f"m' PI .t Pr. "( 
~ C1l. Sum .• "C0111tit1 

·! <. ~~ping or lh-ing l 
~--:,rutiun. · 

· :~\ r<rson who kce~ 
· , · ::.·. resorted to fort\ 

· · ic"dness, or who\ 
. : .• !!uihy of a misden 

. i,,r keeping or reS 
· ·~ r~rutc: may be rc< 

. : ··f the character or 
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> . PRIV!LE~ED AND CONFIDE~ .. AL 

4t COUNCIL COl\-11\·IUNilFfiON 

TO: THI CITY COUNCIL DATE NO. 

FROM: THI CITY MANAGER'S OFFICI January 11, 1983 
-------------------------------------------------------------------------_. ______ __ 
SUBJECT: REGULATION OF CABLE BROADCAST PROGRAMIUNG TO MINORS WITHOUT 

PARE:iTAL PRESENCE Ort PERHISSION 

PRIVILEGED AND CONFIDENTIAL 

I begin this Council Communique with somewhat of a caveat. 
It is. to be remembered that when Brenton Bleier presented 
this ordinance to the Council, he did say that it was a 
draft ordinance. With this in mind, I have chosen not to 
take the ordinance ·apart - word for word, but rather give to 
the Counc.t J. :.omewha t of an overvie\-1 of the question relating 
to censor~h~p, pornography, harmful materials, etc. as they 
relate to cable television. 

The First Amendment of the United States Constitution reads 
as follows: 

"Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the 
Government for redress of grievances." 

However, it is to be remembered that not all speech ·is 
within the protection of the First Amendment. In Roth v. 
The United States cited at 354 U. s. 476 (1957) .1.t was 
stated as follows: 

In · 1973, the United States Supreme Court in Miller v. 
California at 413 u.s. 15, set forth the "itandardby which 
speech was determined to be within or without the protection 
of tt.e First Amendment. Specifically, it dealt with the 
standard under which to evaluate the permissible regulation 
of communication. The t-U ller court found that: 

•The basic guidelines for the trier of fact must 
be: "a) Whether 'the average person applying the 
contemporary community standards' would find that 



• 
the work, taken as a whole, appeals to th~ 
prurient interest ••• (b) whether the work d~picts 
or describes, in a patently offensive way, sexual 
conduct specifically defined by the applicable 
state law; and (c) whether the work, taken as a 
whole, lacks serious literary, artistic, 
political, or scieRtificvalue.• 

I am therefore not saying that we can have no regul~tion of 
the cable television. In fact, at present there are a 
number of agencies which do regulate the content of the 
cable television. 

FEDERAL 
The ruies of the Federal Communication Commission pertaining 
to cable television systems, prohibit the transmission of 
material that is obscene or indecent. (See the attached 
copies of 47 C.F.R. Section 76.215, and a form letter by the 
Cable Television Bureau of the FCC.) In addition, the 
general "public interest• standards for granting and 
retaining a broadcasting license (47 u.s. c. Sec. 307 (a), 
307 (d) ) and the criminal penalty for the broadcast of 
obscene, indecent or profane language (18 u.s.~. Sec. 1464) 
provide authority for content-related regulation by the 
Federal Government. 

STATE 
Under State law, specifically Penal Code Section 311 through 
3i3.5, deals with obscene matter and prohibition against the 
same. It is to be noted that Section 313 through. 313.;5 
specifically deals with harmful matter which · might be 
exhibited or distributed to a minor. The aforementioned 
sections of the Penal Code become very significant in the 
determination as to whether or not the City of Lodi.may pass 
an ordinance relating to the e>ehi.bition of "harmful matter•. 

The reason why these sections are important is because· of 
the theory which is called "preemption•. Basically, what we 
are talking about when we are discussing preemption· is the 
theory that a.local ordinance is invalid if it is an:attempt 
to in.pose additional requirements in· a field which is 
preempted by State law. Specifically, where the Legislature 
has seen fit to adopt a general scheme for the regulation of 
a particular subject, the entire control over . whatever 
phases of the subject are covered by State legislation, 
ceases as far as local legislation is.concerned. 

In determining whether the Legislature intended to occupy a 
particular field to the exclusion of all local regulation, 
we may look at a whole purpose and the scope of the 
legislative schema. Whitney v. Municipal Court 377 P.2d 80 
(1963) and Carl v. the city of Los Angeles 61 Cal.App.3d 265 
(1976). 

It is interesting to note, both Carl and Whitney dealt 

~~~~ t ~~~haft:: p~iclrr?erJlt"s9ro'Thlhe 0~ew~~~~~~l r:';i;e{ri the C~lEy 
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of Los Angeles and specifically with sexually explicit 
newspapers. In: Carl, the Second·· District Court of Appeal 
held that the city ordinance prohibiting the sale or keeping 
or maintaining for sale, harmful matter in any unattended 
newspaper rack in a public sidewalk, was preempted by 
Section 331 through 313.5 of the California Penal Code and 
therefore was unconstitutional. 

\~hat the Court stated at page 269 is very convincing: 

"After defining 'matter' in section 313 to 
encompass every conceivable mode of communication, 
section 313.1, subdivision (a), then provides: 
Every person who, with knowledge that a person is 
a minor, or who fails to exercise reasonable care 
in ascertaining the true age of a minor, knowingly 
distributes, sends, causes to be sent, exhibits, 
or offers to distribute or exhibit any harmful 
matter to the minor is guilty of a misdemeanor. 
'J;>istribution' is defined as any 'transfer (of) 
possession of, whether with or without 
consideration. (.~·.m. Code, St!c. 313, subd. (d).) 

"The principles which govern our consideration of 
subsection (7) were summarized by the Supreme 
Court in Lancaster v. Munici~al Court 6 Cal. 3d 
805, 807-808, 100 Cal.Rptr. 09, 610, 494 P.2d 
681, 682, as follows: 

'It is settled that a local municipal 
ordinance is invalid if it attempts to impose 
additi,:>nal requirements in a field that is 
preempted by general law. (Citations.) Local 
legislation in conflict with general law is 
'·=-td. Conflicts exist if the ordinance 
duflicates (citations), contradicts 
(citation), or enters an area fully occupied 
by general law, either expressly or by 
legislative implication (citations). If the 
subject matter or field of the legislation 
has been fully occupied by the state, there 
is no room for supplementary or complementary 
local legislation, even if the subject were 
otherwise one properly characterized as a 
'municipal affair.' (Citations)' 

"We think it obvious that section 313.1 of the 
Penal Code preempts the field of offering and 
selling harmful matter to minors. The parallel 
decisions holding that the statutes relating to 
adult obscenity preempt the field leave no room 
for argument on this point. (Whitney v. Municilal 
Court, 58 Cal.2d 907, 909-911, 27 Cal.Rptr. 6, 
377 P.2d B01 In re Moss, 58 Cal.2d 117, 119, 23 
Cal.Rptr. 361, 373 P.2d 425; Spitcauer v. County 
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of Los An~eles, 227 Cal.App.2d 376, 379, 38 
Cal.Rptr.lO; lUer v. Municipal Court, 211 
Cal.App.2d 470, 472-473, 27 Cal.Rptr. 602.) 1 

In light of the foregoing, it is the opinion of this City 
Attorney that any ordinance relating to cable television and 
the content of said cable television, would be at the 
minimum very circumspect. It is to be noted that if the 
evil that we are attempting to prohibit is "harmful matter", 
then arguably the District Attorney's office would be the 
person to whom a complaining party would necessarily go. It 
is the District Attorney's office who would prosecute a 
violation of Penal Code Sections 311 through 313. 

If this Council were to adopt an ordinance dealing with the 
content of the cable television commu&&ications, or, if this 
Counc~l were to attempt to regulate the viewing of the cable 
television by minors by specifically putting the onus on 
other .Pa4ents (which appears to be the tenor of the 
ordinance which Brenton Bleier brought before this Council) 
this Council needs to be aware of a number of other problems 
which the Council might face: 

(1) Any ordinance which regulates First Amendment 
rights, must require scienter. What I am referring to is an 
intent or a knowledge on the part of the person exhibiting 
or displaying the material or matter to the minor or in 
fact, any adult (Smith v. California 361 u.s. 147 (1959). 
In Smith, Los Angeles had an ordinance which made it 
unlawful for any person to have in his possession any 
obscene or indecent writing. 

The Court held that an ordinance imposing liability on a 
bookseller for the sale of obscene books with no requirement 
of proving knowledge, was unconstitutional. The Court held: 

"·rhere is no specific constitutional inhibition 
against making the distributor of foods the 
strictest censor of their merchandise, but the 
constitutional guarantees of freedom of speech and 
of the press stand in the way of imposing a 
similar requirement on the bookseller. By 
dispensing with any requirement of knowledge of 
the books on the part of the seller, the ordinance 
tends to impose a severe limitation on the 
public's access to constitutionally protected 
matter. For, if the bookseller is criminally 
liable without knowledge of the contents, and the 
ordinance fulfills its purpose, he will tend to 
restrict the book he sells to those he has 
inspected; and thus the state will have imposed 
the restriction upon the distribution of 
constitutionally protected as well as obscene 
literature." 
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( See also Carl v. The City of Los Angeles 61 Cal.App.3d 65 
( 1976), at page 270.,) m ( See alsouButler v. UState ofuMichigan 
352 U.S. 380 (1957) wherein the United State Supreme Court 
held that an ordinance making the distribution of a book 
containing obscene, immoral, lewd, lascivious 
language ••• tending to incite minors to violent or depraved 
or immoral acts was unconstitutional as an unduly necessary 
restriction of freedom of speech as protected by the due 
process clause of the Fourteenth Amendment in that the 
prohibited distribution of the book to the general public on 
the basis of the undesirable passages without a sufficient 
definite standard of guilt, is to quote the Supreme Court 
•surely, this is to burn t.he house to roast the pig indeed". 
If such an ordinance was left to stand, it would •reduce the 
adult population of Michigan to reading only what is fit for 
children." The Court held at 384: 

"It thereby arbitrarily curtails one of those 
liberties of the indhridual, now •:!nshrined in the 
d~e process clause of the Fourteenth Amendment, 
that history was attested as the indispensable 
conditions for the maintenance and progress of a 
free society.") 

The next question which might be presented to the Council 
would be: 

(2) Why would the Council single out one form of 
communication from all others for special treatment. It 
poses questions of evenhandedness, equality before the law, 
and equal protection. 

The Fourteenth Amendment of the United States Constitution 
provides, in part: 

Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of 
the state wherein they reside. No state shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States and of the state wherein they reside. No 
state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens 
of the United States; nor shall any state deprive 
any person of life, liberty, or property, without 
due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws. 

•u. S. CONST. amend. XIV. 

•see, e.g., Anderson v. Celebrezze, 499 F. Supp. 
I2r (D.C. Ohio 1980); Vandermark v. Housing 
Authority of City of York, 492 F. Supp. 359 (D. c. 

-s-
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Pa. 1980); Boothbn v. City of Westbrook, 138 Me. 
117, 2~ A.2d 316 194l). 

"In Boothby the Maine Supreme Court stated that 'a 
regulatory ordinance passed (by a city) pursuant 
to a general legislative grant of power must be 
reasonable and not arbitrary and operate uniformly 
on all persons carrying on the same business under 
the same conditions." 

"23 A. 2d at 319." 

3. The third issue that may be presented to the Council is 
whether the ordinance is overbroad. It is to be remembered 
as I stated previously in this Communique, that any 
ordinance which would regulate communications must be 
narrowly drawn and must in fact be tested by the three-prong 
test of the Miller v. California decision. I start with the 
premise that a state or municipality can adopt more 
stringent controls or- communicative materials available to 
minors than those available to adults. Ginsberg v. New York 
390 u.s. 629 (1968). However, in a recent u. S. Supreme 
Court case, Erznoznik v. City of Jacksonville 422 u. S. 205, 
sets forth some standard to decide exactly what the city can 
or cannot prohibit in the name of protection of its minors. 
The Court stated after using the Ginsber~ case as precedent 
that the minors are entitled to a sign ficant measure of 
First Amendment protection, citing Tinker v. Des Moines 
School District 393 u.s. 503 (1969).: 

"... only in relatively narrow and well- defined 
circumstances may Government bar public 
dissemination of protected materials to them." 

In this particular case (Erznoznik v. City of 
Jacksonville) the city had passed an ordinance which would 
prohibit the exhibiting of any movie in which the human male 
or female bare buttocks, female bare breasts or human bare 
public areas are shown. In order to uphold this ordinance, 
the city argued tht,t they were attempting to protect minors.· 
The u. s. Supreme Court held that the ordinance was not 
directed against sexually explicit nudity, nor was it 
otherwise limited: 

"Rather, it sweepingly forbids display of all 
films containing any uncovered buttocks or breast, 
irrespective of context or pervasiveness. Thus it 
would bar a film containing a picture of a baby's 
buttocks, the nude body of a war victim, or scenes 
from a culture in which nudity is indiginous. The 
ordinance also might prohibit newsreel scenes of 
the opening of an art exhibit as well as shots of 
bathers on a beach. Clearly, all nudity cannot be 
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deemed obscene even as to minors. Nor can such a 
broad restriction be justified by any other 
governmental interest pertaining to minors. 
Speech that is neither obscene as to youths nor 
subject to some other legitimate proscription 
cannot be suppressed solely to protect the young 
from ideas or images that a legislative body 
thinks unsuitable for them." 

Again, this Council should be aware of the language in 
Butler v. State of Michigan 352 u.s. 380 at page 414 in 
which the Court in effect held that if we made an ordinance 
so broad as to prohibit any exhibition of adult materials 
for fear that a child might see the same, what we then would 
do would be to "reduce the adult population to reading only 
what was fit for children". 

Two recent Federal District Court cases are very significant 
in the area as it relates to t.he First Amendment rights and 
specifically in the area as it relates to the regulation of 
communication through cable television. In the first 
instance we have a State statute in Utah which was declared 
unconstitutional in Home Box Office, Inc. et al. v. 
Wilkinson 531 F. Supp. 987; and in the second 1.nstance we 
have a local city ordinance whic;h in effect, after the State 
statute had been declared unconstitutional, adopted the 
statute as an ordinance of the City and said ordinance was 
also declared unconstitutional in Communitl. Television of 
Utah v. Roy City Nos. NC B2-0122J and NC 8 -Ol7lJ (D. Utah 
filed August 26, 1982). 

As an aside, it is interesting to note that the Communitt 
Television of Utah case was brought as a declaratory relle 
action by the cable television industry and the cable 
television industry upon obtaining relief is now going to 
sue in the Federal Court for attorney's fees under the Civil 
Rights Act. I bring this to mind before discussing the case 
only for the thought that if the Council were to adopt an 
ordinance which was unenforceable but which would "show the 
cable television people that we mean business", the Council 
may very well end up in a lawsuit and be required to pay 
attorney's fees if we were unsuccessful in defending the 
ordinance (regardless of whether the ordinance is 
enforceable or not). 

In looking at the two cases cited, I chose to start with the 
one that dealt with thtJ State statute which was declared 
unconstitutional in Home Box Office, Inc. v. Wilkinson 531 
F. Supp. 987 (1982) In the State of Utah, they had a statute 
which is very similar to our Penal Code Section 311 dealing 
with obscenity. However, the Legislature went a little 
further and passed an ordinance which prescribed the 
distribution of "indecent material" over a cable television 
system. The Plaintiff's local and national cable television 
distributors brought a declaratory relief action arguing 
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that the statute was unconstitutional and that it violated 
the First Amendment and that it was unconstitutional for 
reasons of overbreadth. 

The Court goes on to state at 991, to wit: 

•The reason for the special rule in First 
Amendment cases is apparent: an overbroad statute 
might serve to chill protected speech. First 
Amendment interests are fragile interests, and a 
person who contemplates protected activity might 
be discouraged by the in terrorem effect of the 
statute. (citations omitted) Indeed, such a 
person might choose not to speak because of 
uncc~tainty whether his claim of privilege would 
prevail if challenged. The use of overbreadth 
analysis reflects the conclusion that the possible 
harm to society from allowing unprotected speech 
to go unpunished is outweighed by the possibility 
that protected speech will be muted." 

As to the balancing which must be done, we look in the first 
instance to the State's right to regulate; and in the second 
instance, the individual's First Amendment rights. The 
Court at 991 continued: 

"In accommodating these competing interests the 
Court has held that a state statute should not be 
deemed facially invalid unless it is not readily 
subject to a narrowing construction by the state 
courts (citations omitted) and its deterrent 
effect on legitimate expression is both real and 
substantial. (citations omitted)." 

The analysis was held as follows: 

• (1) ••• delineate the constitutional bounds of 
protected and unprotected expressionJ 

• (2) ••• determined whether a challenged statute 
is facially overbroad; and 

"(3) ••• determine whether a limiting construction 
may be placed on the challenged statute to cure 
its constitutional infirmity.• 

The Court continues then its analysis by first discussing 
regulation of government of public dissemination of written 
or pictori~l material. It first states that you must define 
the definitional boundaries of obscene or non-obscene 
material in light of Miller v. California 413 u.s. 15. 
Quoting from Miller at 993 the Court states: 

•This much has been categorically settled by the 
Court, that obscene material is unprotected by the 
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•Having thus defined the appropriate sphere of the 
appropriate sphere of state regulation, the Court 
went on to set forth the procedural standards 
required to be followed in attempting such 
regulation: 

'The basic guidelines for the trier of fact 
must be: (a) whether • the average person, 
applying contemporary community standards' 
would find that the work, taken as a whole 
appeals to the prurient interest, ••• ; (b) 
whether the work depicts or describes, in a 
patently offensive way, sexual conduct 
specifically defined by the applicable state 
law; and (c) whether the work, taken as a 
whole, lacks serious literary, artistic, 
political, or scientific value. (citations 
omitted) • 

•The inquiry in obscenity cases is thus confined. 
The Court left resolution of individualized 
questions of fact and law to • the jury system, 
accompanied by the safeguards that judges, rules 
of evidence, (the) presumption of innocenct.>, and 
other protective features provide ••• • (citations 
omitted, again reasserting that •no one will be 
subject to prosecution for the sale or exposure of 
obscene materials unless these materials depict or 
describe patently offensive 'hard core• sexual 
conduct specifically defined by the regulating 
state law, as written or construed.• 

The Court continues at 994: 
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• • 
"States may not go beyond l-1iller in prescribing 
criminal penalties for distribut~on of se}(ually 
oriented materials. For better or worse, Miller 
establishes the analytical boundary of permissible 
state involvement in the decision by HBO and 
others to offer, and the decision by subscribers 
to receive, particular cable TV programming." 

The Court then proceeds to look at the particular statute in 
effect. The statute in effect makes the display of "nude or 
partially denuded figures" encompassed within its reach. 
The Court states at 996 that: 

" it is well settled that nudity falls well 
within the protection afforded by the First 
Amendment, Jenkins v. Georgia, 418 u. s. 153 
(citations omitted) even when viewed by minors. 
Erznoznik v. City of Jacksonville, 422 u.s. 205 
(1§75) I • 

In a rootnote on page 996, the Court states that the 
applying to nude or partially denuded figures would in 
effect apply the statute not only to cable television but 
also regular television when such films as "The Godfather", 
"Being There•, "Coming Home", "Annie Hall" and •coal Miner's 
Daughter• were exhibited. 

The Court goes on at page 997 to state: 

"While 'commercial exposure and sale of obscene 
materials to anyone, including consenting adults, 
is subject to state regulation,' . (citations 
omitted) transmission and delivery of nonobscene 
TV programming is not, at least not through ·a 
state criminal statute that runs so far afield of 
the standards set forth in Miller v. California 
supra. 'Precision of regulation must be the 
touchstone in an area so closely touching our most 
precious freedoms.• (citations omitted) 

The Court continued at page 1001, to wit: 

"To extend the reach of the criminal sanction 
beyond the sphere described · in Miller v. 
California in hopes of effectively corralling 
indivi.duals into making only 'right', 'proper' or 
'decent' choices runs counter· to the settled 
constitutional rule that the States have no power 
to control the moral content of a person's 
thoughts. 'To some, this may be a noble purpose, 
but it is wholly inconsistent with the philosophy 
of the First Amendment • (citations omitted) As 
the Supreme Court said in Kingsley Int'l Pictures 
Corp. v. Regents 360 u.s. 684 (1959), 1thls 
argument misconceives what it is that the 
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Constitution protects. Its guarantee is not 
confined to the expression of ideas that are 
conventional or shared by a majority... And in 
the realm of ideas it protects expression which is 
eloquent no less than that which is unconvincing.' 
(citations omitted) 'Whatever the power of the 
state to control public dissemination of ideas 
inimical to the public morality, it cannot 
constitutionally premise legislation on the 
desirability a person's private thoughts,' Stanley 
v. Georgia 394 u.s. 557 (1969) or directing the 
making of the best choices.'" 

It should be noted that in Stanley v. Georgia the Court held 
unconstitutional a statute which would have made a cr ~me, 
having pornographic rnovieR in one's horne. 

What is important to note also from said case is that the 
Judge states that in rethinking the legislation, that the 
State ~tatute on obscenity, similar to our State statute on 
obscenity (Penal Code 311-313) would in fact adequately 
rnsolve the problems of obscene or harmful material on the 
cable television and that "they may also find that drafting 
a special statute dealing with cable television amounts to a 
redundant duplication of what is already on the books". 

As I said previously, subsequent to the Home Box. Office, 
Inc. v. Wilkinson case, the City of Roy adopted an ordinance 
which prohibited the cable television distributor from 
sending signals which by the municipal ordinance definition, 
may be deemed indecent. The cable television owners again 
filed a declaratory relief action in Cable Televisi_on of 
Utah, Inc. v. Roy City Civil No. NC 82,;0122J in the United 
States District Court for the District of Utah, Northern 
Division. The City arqued that the power to restrict is 
found in the power to improve morals, concern for children 
who may hear and see thinqs they should not, its power to 
control i~~ streets, and its power to franchise and license. 
When the P.1 aintiffs (the cable television owners) ·argued 
that whateve)· the power the City may have, it is subject to . 
the limitativns of the First Amendment, and that the 
ordinance went beyond the boundaries set forth in Miller and 
applied in the Home Box Office v. Wilkinson and thus, the 
ordinance was overbroad and facially defective. 

The Court then applies the Miller standard. It states at 
page 9 of the Memorandum Opin~on: 

"It is a national standard with 
uniformity which allows for a 
flexibility at a community level. 
uniformly applied to almost all forms 
available communication. Books, 
cassettes, periodicals, movies, 
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• • 
television are all treated essentially in the same 
fashion regardless of numbers." 

The City argued that because of the number of cable televi
sion subscribers that there should be a different standard, 
rather than the Miller standard. The Court held at page 10: 

"It seems an odd criterion. If numbers trigger 
application or not, the application of the Roy 
Standard or of the Miller Standard would depend on 
how many people subscribe to cable television. 
The irresistible analogy compels one to ask why 
the more restrictive standard should not then 
apply to large circulation newspapers, or 
magazines, popular motion pictures and plays, 'top 
ten' musical recordings or even best-selling 
books. It seems an irony of striking strangeness 
that the growing popularity of a work of art or 
authorship would in some fashion enlarge the power 
ot_government to restrict or suppress its content. 

"Nothing in Miller v. California even hints that 
its carefully crafted standards are not to measure 
the content of even the obscure, the neglected, or 
the ignored. Even the F.C.C.'s power under 
Pacifica to regulate broadcast radio does not rise 
or fall based upon a given station's share of the 
listening audience •••• 

"Miller is not footed on numbers. To the 
contrary. In applying the Miller pornographic 
standard, one does not say something is dirty or 
patently offensive merely because more than fifty, 
or a hundred, or a thousand, or a million persons 
receive such communication. 

"If a communication is dirty, patently offensive, 
or to use defendant's suggested label and 
standard, 'indecent', it seet:1.s to me that on'l 
transmission and one receiver ought to be enough 
to trigger application. 

"There is no virtue in defendant • s numbers 
standards -- at least in the context of this case. 

"Why must a community tolera~e? Because the first 
amendment, as interpreted by the High Court of 
this land, says so. The first amendment is the 
barrier that precludes others from taking from us 
what we cannot give away. There are areas of 
personal freedom that are so important they are 
inalienable. They belong not to the government 
but to the people. The first amendment shields us 
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from governmental excesses, no matter who occupies 
government offices. 

The Court continues: 

,. ••• A monolithic social structure tolera.1t of 
nothing but approved ideas or points of view is 
too much akin to the horror of the German Reich. 
William Shirer, in his famous work, The Rise and 
Fall of the Third Reich, tells of being almost 
overwhelmed by the sameness of communication in 
homogenized Germany and his need for the fresh air 
of freedom. 

•oiversity also is tolerated because the 
self-appointed monitor of purified communication 
may be in error. An American reviewer of the i'lalt 
Whitman classic, Leaves of Grass, a book that 
Ralph Waldo Emerson considered the work of genius, 
once wrote he would leave 'this gathering of much 
to the laws which •.• must have power to suppress 
such obscenity.' Other works suggested for 
similar suppression at various locations over the 
years include: The New Testament, translated to 
English by William Tyndale~ King Lear, by William 
Shakespeare; The Call of the WJ.id, by Jack London; 
and The Grapes of Wrath, by JolUl Steinbeck. Even 
the Mickey Mouse Comic Stt ip by Walt Disney has 
not been immune from suppression." 

In short, it is my recommendation that tht:i City Council not 
undertake at this time, an ordinance prescribing cable 
television. If there are those who would suggest that the 
material on cable television is in fact as ascribed by the 
Penal Code Section and they feel that there is some 
enforcement necessary, the Penal Code provides for such 
enforcement. 

I attach for your information a Lakewood, California 
ordinance which was put into effect prior to the awarding of 
a cable franchise which provided for a requirement in the 
first instance for the cable television owners to provide a 
lockbox at no cost to the citizens; and in the second 
instance, provided that prior to the showing of any material 
which would be cor~sidered X-Rated under the movie rating, 
would be required to make an announcement of the requirement 
of parental discretion. 

RMS:vc 

attachments 

Respectfully submitted, 

(~ ~c-!2-
\'-<'c'i\oW '' \~ 

RONALD M. STEIN 
City Attorney 
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Section 7~.213 o! t~e Co~ioalo~'s ~blu ~elev!a1~~ ~1loa ~roh1bita tho 
preae:ltAtio:l of o!Jac~::ta antJ/or !nJacc."\t ?t:o:;ro1~:s hy ca~ll! tel~vic1'U 
o:><lrators il!'lJ•li\e.:! lu c:~blcc:~u;tln:: on n l~c=-1 orie1tl:lt1on c!la:mcl. T:l~ 
Cornistt!on' 11 P.ules '.!o not a:1d C:clAut ilt'o~.1~it t!'\a i'rcscntnt1ons of 
prosr~ uhlc~ are n¢raly o!!ens1vo or o~joct!?~ahlu. Acc~rdinaly, 
unloa~ n progrn~ 1~ clc~ly sl~~n to ba ~~sccaG or iaJccent, it is 
cntitlad t~ ?rotection ~d~r the !lrst A~en~~cnt end ita prea~tation 
eunot b~ t:e!ltrl.ctud by tha Co~-J'lii..Hdon ur.~ct' t!&o Co;!l:lo.laie.ntio::uJ .\c:t of 
1~34. n& :.;:.1enJ~!, or -·~le Un.ttc·~ .';tatos Coastitut:t?.."l. 

Allo~t1on3 -.l! ~ vlobt!on of 3ect1ott 75.2l'i of t'le ruh-3 ::!l.l"/ bet !>rou~ht 
tO t~a C~r.~~i&~tou 0 3 attention &-~rS~:lUt to ~~ctio, 76.~; 4 copy of vh1cb 
is uclo:Jcd. .\ p;;:tf.tio!l for orilf<r to S~\O'.I eatu~o t.t<.lOt ~o ~cco::pao.ioi by 
a earti!ic~ta of ~~cvics on ~ay 1atcr~~tc1 ~~r•o~ v~~ ~ay bo directly 
affeete~ if :SUC!l ;:).C'~Cr to ShO·t C.lU&Q 1s h!m~.!. Th~ t>CUticm abouU alao 
stat• fully ~nJ ?~~ct~~ly all ~u•tinaat ~~eta and cco31ttons relied on to 
det:3onstrAt.:! U:"t ~\,., lasU4llC~- oi an ord-rr to s':tao~ e:1usa would be in the 
1Jubl1e lntcra!lt. F.:~-::::t.~::tl al~~et:l.on3 a~aoaU ~u nul~portc.i by .:~ffl..d•wit of' 
o peruo:l or- ?or:Jo:ts -:Jlt!l cctu~l l~O'..raJ.;:u of t!:c facta, and aub1~ita 
should be v~rl~ J.e.1 ~1 too ~c:-11ou vho ;>rc:p:.trc:J t~~. He 4hould mention 
'!lere th~t t~~ a)·~tll-:'1 ~.17 nlal) !>e iiubject to ~=-ct4ry !orloituru purauant 
to Socclo:1 7S.9 o! t~a~ Coa.'!llu.tor,'a Jtuloa. 

\le trust t33t the ro~~so:ln,; vlll provo 1.n(o~t1vo. nuu:\1, yo" for tokin& 
t~e ti=G to CQOtdCt US. 

T.neloaur>l 

.· 
• 

51 .. '\eorely. 

Cynthia "::r -~d Jcf !ric.s • Cb!a£ 
Co.t~;hiilta & tn!oN.&tion l!r4!1~h 
Co~~ll~~eo Dlvloioa 
Ca~le 'I'alc'91s!oo !luJN.au 

f~~ 
~--~ ·········-······· .: ·.. . '. ·.: :- >.·-.>>··!-
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§ 76.2J.S 

~t·d_., or parts thereof by chance to 
one or more chance takers or ticket 
purchasers. It does not Include the 
placing or acceptlne or bets or wagers 
on sportlnr events or contests. 
{37 FR 3278. F~b. 12. 1972. as am~nd~ at 40 
FR 5210. F~b. 10. 1975; 4Z 1-"R 13947, Apr. 13, 
1977) 

J 71.215 Obs«nlty. 

[ 

No cable telet·lslon system operator 
when engaged In orlglnatlon cablecast· 
lr,g shall transmit or pennit to be 

_w. transmitted on the origination cable· 
-n casting channel or channels material 

that Ls obscene or Indecent. 
(42 FR 1934'7 Apr. 13. 19771 

176.217 IR~"und) 

176.221 Sponeonhlp ld~ntlOC'atlon; lltl ~ 
t~ntlon: r~lat~ r~ulnm~nh. 

Ca> When a cabJ,. television system 
r-perator engaged In origination cable· 
casting presents any matter for which 
money, sen•fce, or other valuable con· 
alderatlon Is either directly or Indirect· 
ly paid or promised to, or charged or 
accepted by such cable television 
system operator, the cable television 
system operator. at the time of the 
cablecast, shall announce that. such 
matter Is sponsored, paid for, or fur· 
nlshed, either In whole or In part, and 
by whom or on whose behalf such con· 
slderatlon wa.s supplied: Protrld~ 
how~r. That "service or other valua· 
ble consideration" shall not Include 
any service or property furnished 
either without or at a nominal charre 
tor use on, or In connection with, a 
cablecast. unless It Is so furnished In 
consideration for an Identification of 
any person, product. service, trade· 
mark. or brand name beyond an Jden· 
tlflcallon reasonably related to the use 
of such s~rvice or property on the cab
leca.st. For the purposes of this sec· 
lion, the term "sponsored" shall be 
deemed to have the same meaning a.s 
"paid Cor." 

(b) Each cable tl!levlslon system op. 
erator eneaet-d In origination cable· 
cutlnr shall exercise reasonable dill· 
renee to obtain from employees, and 
from other persons with whom the 
systt'm operator deals directly In con. 
nectlon with any matter Cor cablecast· 
lnr, Information l(l enable such system 

operator to make the 
required by this section. 

(C) In the case or any political 
nation cableca.st matter or any 
lion cablecast matter Involving 
cussion of public controversial 
Cor which any 111m, record, transcrl~ 
lion, talent, script, or other material t.!!4lr•:.n.lvr 
or service of any kind Is furnished. 
either directly or Indirectly, to a cabl~ 
television system operator as an In
ducement for cablecastlnr suclt 
matter. an announcement shall be 
made both at the beglnnlnr and con
clusion of such cablecast on whlcb 
such matertal or service Is used that 'J,f 
such Cllm, record, transcription. talent. 1 : 
script, or other mllterlal or service hu ~ll 
been furnished to such cable television :-!_1 system opt'rator In connection with .t 1 
the transm~lon of such cablecag ~~ _.. p~o 
matter: Provtdecl, how~r. That ID ,,, ·lltftuo1 
the case or any cablecast or 5 mlnutea' 1! . censut1. 
duration or less, only one such an. J : tlon, al. 
nouncemenl need be made either at c-: ~ : • 
the beglnnlnr or conclusion of the cab- ; ~ '!,~. 
lecast. }'\;.-t 'anr un~-

Cd) The announcemt'nt reQUlrt'd bJ:!i; -IIeut.. 
this section shall, In addition to stat.·q ~, .\.. (f) Th 
lnr the fact that the orlrlnatlon cabl&-tJ~ '.wrec:t 1 
castlnr matter was sponsored, paid forti 1: :respect. , 
or furnished, fully and fairly dlJclose ii . "want 8 . 

the true Identity of the peraon or per-:->.} 'IIPOn.aor· 
sons, or corporation, committee. lUIIO-.o) :· waiver t: 
elation or other unincorporated croup, !l --:. · aot, ext. 
or other entity by whom or on whose.:!·' : !Ml\t 01 
behalf such payment Is made or prom·, l . form of 
!sed. or from whom or on whoae behalf · ~ •err othe. 
such a~rvlces or othV' valuable co.-1ald·b j ·umo.mt· 
eratlon Is received, or by whom the, .. 1o thlll J 
material or services referred to ID 11 1 I .,.ten~ c 
pararraph cc> of this section are lur·'l:·! ·lowlns c-1 
nlshed. Where an agent or ot.herJ :! , U> M 
person or entity contracts or othenrise 1 } 'ume. a. 
makes arranremenlil with a cable tele-~ ;: the telt'l 
vision system operator on behalf oCJ -~ User: 
another, and such fact. Is known or byJI :-: (2) Ma 
the exercise or reasonable dllfrence. as ' · -: · ben of 1 
specified In pararraph Cb) or thlll sec:· ~ -:t mate 1n1 
lion. could be known to the system op. 1 .:~ JD&Uon <' 
era tor, the announcement shall ctla- J :.; <. (I) Th 
close the Identity of the person or per·, ; • thla aect• 
sons or entitY on whose behalf such ' ·, ·feature a 
agent Is ac:tlne Instead of the name of' •· : lnlUally 
such arent. Where the ortrlnallon cab-1 ,· blbltlon. 
lecastfnr material Is political matter ort l Jf 1 matter lnvoh'lnr the discussion of a : ~ 
controversial Issue of public lmpor;! ~Ud ~ 
tance and a corporation, committee.~ 40 P.c.c. 
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nJiu,_; uf rrJ-11 ClfiUJth•JJt •. 

( f") 'J1or t:utttlttln:.J.,n, llrtrr rPn~l·h·rr.llr•h of th\' 
t•lo·tullur;-. .tnnr olo·lrnuhtl' whrllu•r tho• t•lll•lll' lnlrro·"t 

"'''"''' '"' ~.-u ... l l·r u ... r.tnut, Itt "h·•h• .. r ltt .. I>:IIJ, 
o: ,t.·ul:tl •·I Uu.• ,, ... ,tu-sl. •·r ua:tr J,sut• n ru\ht;. •UI lh~ 

CQU'l•lalnt c.r cllr.t•ul.-. 'J'hr (!;>nuuls~lrn mar ~t>r.:-lrr 

e>lhrr a•ruc:t-•lurrx, such 111 ol1ll arr.ulllt'nt, l'~hl<-nllnrr 
h••arln,, or furtlol'r u-rlllt'h :sut.sui:!!Oir•n~ dlrr..t••d to 
t•arllculnr •~1••-c:l-t. na It d•·tU>I IIJ•J•rul'rhtlr. In the 
r.-rnt that an •·rt,kntl!trr hrr.rlnc Ill rr·qnlrrc!, the 
C.·uunluhut \\'Ill t!rlrhulnl', 011 lhl· l•:!:il:t or tlor t•h-nd· 
ln;:a aml 5ttl:.(t-ulh~r t•rt>ct-lnru as It mnr lil>rdt:r, 
whrthtr h·mtotor:ur rt-llrr ~hnuht I~ n!Tt>r<l4·d anr a•:utr 
J>t'tHiluc tit~ lll':trln' nnd the n:~tur~ or nnr anch 
h·tttt>t>ra rr trlh·f. 

(') U'h.-r.: 11 1•rtlllon Cor '~ttl1'tr ~r lb•• l''""'~lo:a~ 
ot U iG.~•7(a), il;.:o:•ta), 7tl.UI(a), or iU113(n), Ia nlell 
within lif·lt·.,a. ( tr•) ol:l,.s nCier n ro"J'Io!>il fur rnrrln~t·, 
a "Y•Io•m , . .,tnlnullll)' llhlt un·&l hut carry lho· l<l~unl or 

the ""l"""'i"l: lilntl•m ltC'tlllin' thr Ccnnnth,,.luu'a rullnc 
un tln: J><:llthm ur 1>11 the •JUCStlo•u uf II.'IIIJtUrllrJ rrllt'f 

'"'"'""' fnrlh\·r t•tuc:•-t·•llnr.><. 
(h) On a nnJin: that u ....... t.lk lnlt-rr~t .... fl'tJIIIrU, 

tlu• Cuuuul...,h•tt lull)' &h·lrrwln .. (hal u SJ'lOiclll t'!ltnmu· 

nllr unit <'ltt·rnllnc c>r t•rt•a>aslna: lo '1>4'rnlc In a """'' 
IJiunltt lo.::tlN uut ... l.l~ otf tbr -1~ L'UUII~;nuua "'"'"' ah:oll 
~ ... -~,. with a•ruYial .. ns ot l'>nl·a•arl" n .••• lUlU G or lhls 

t•nrt In a&ldlllnn lc lh.: I'"'"'"'""' lho.'f••ot ulht'rwllte 
•l'l•lil'Jiblt', In such ho><IUnt'rs. any allollllnnal •IJ;rtlll 

tarrlac• l·hat Ia 111ttltnrbed tJutU I•\' d&'\'111\'ll lu I.e tntr· 
auanl lo the OJ'J•rut•rlate J•roTlalnn ut JI7G.OI (h) cor 
i\l.Ul(ll) (ns It n:lah-a lo 170 01 (t.) ). 

m (Jlt-lelt•d) 

No'la; JI"..Ath a~arh IUaas: a pc-lllt11a. con•mf"at.ta. •PI""'1Unn rtt 

., • .,, ,., ... , .... , p~tr•••"' I• I 10.1 s. rr .. t"'•"..-ta.t. '"' n •• "",... 
u ....... , atcurarJ and ('\I;NtJ•Ict~"fM of &IJ hat .. unatlttta Itt llttC'h 

w~n..,ul. "l'h l•to•la'""' •I I I.Ol •r• """"' •t•l•llr~l·l~ lo 
.,,,.~.u~c• '"'""'"' I TC.T. n«pl thai wJ,,.,. ••~~Ill« pro•·l· 
olv•• ot tloo lallrr tto•DtC'I "'lllo t•• for ... or, lltt •t.,...l>l.- r••d•l· 
olotoo or 110.1 are roalrvllh•c. tr.J: •• wl·rr~ n'l"ln..,rkl• fotr 
k'rYIC'W ... •1'«111~ JtAtll•e ..r «rt"l" h•for ... lllva· ••J Uf·J. 

f7G.I lll•mlu;al. uC aprclal rclleC r•ellliona. 

( 11) A ,,.rltlull lor I<JM'rlal ft'ltrf m•r, "'"'" ft'IJUMII 
t>f the Jlrllllunl'r, ltl" clhtmhoal'<l \Tllltottt J•rrJudlt'O u a 

(T.S. XI (TO)_.) 
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nhtll..r ut ,lr.ltl ''''"' lu lhr ntl••l'lltor• tlnl•• "'""" linJtl 
nctl••n t .. l.o·n h.r I hr I''"""'"'~'"" with r""l""'-t ln U11 
.l"•llllnn. ,\ ttt·llll""'·r'a ro·•l"""' for till· rt1na·n nt a JK!LI• 
""" will lu• n·r.:t••••·•l n:• 11 ,,..111r~t f•tr dl~utlll'tn! . 

12 

.. . (hJJ'»JI•••.•· Jn J•n•··•···•ah• " .l•dlllun, or-. fl\.lh;r~t to 
ff',<J">:II! In l•;Orl:al <"'ffi'>'JMfltllrnC<: Or rt'qUl'St fnr f.UdJ• 
llonnl luf.•n•.ntl•m, will 1 .. , t':ttt,l' Cor cllaml"-"'ll. Sueb 
dhmiN""' "Ill J,,. wllhmtt t•n·Jndh'e It It occurs l•ril>r 
to tltl! Ad"l'"''n &late· of 1111;)' litUtl ndlon takcll l>t the 
Comml~"l"n willa rri'JM."el to the JOL•llllou. 

e 7r..!l Orcll'r '" ~how CIIII!<C': ··orfc-llurr l'roc,~clin~:. 

(n) t·a~•n Jo<'lill••nl•r uny lnlcn·sft·tiJn•n<On, II~<: Cou.: .. 
{.1) '"~"'' nn "' .t.·r n .. palrlt•J: n rnhl•· lrlo·\·lsl"ll OJtl!l'll• 

tur In"'"'"' a·;u: ,,, , .. hy It shunlrlnnt he cllrt'f'lr••llro tx"l\110 

II tul tlt•sl"t (ru:n \ t .. lnllu.: llu! l't•ltll!ll><"lnn'M ltulo•l'; 

I:!) htitl:tll• :a r •• rro•ll Ill" ,.,.,.. C'\'tlillJ: IIJ:I\ boat n C'ltblo 
h·l····hlnu "lt!'nlhr r •• r ··iul:tllou .. r lht• t:cmunls:s!t.lll'a 
Huh•11. 

(h) Thr J>elltlon nony ltP. sttlnnlllcd lnft•rntlll:t, b:r 
ldlc-r. hul "hull I·&· :ot-n•ruJranled h)' n crrtllklltC tof "-'"· 
lt'O ''" nnr lnll'r,.,.h ... l pt'rtu>ll who nt:t)' Itt"' rtlrt"Cl{)' af. 
ft..'t'lrtl It nn "r•lrr r.• Jlhnw c·nn»e he h•s11rrl Pr A forfeiture 
Jlf()(.'l'r.<llllt: inltl:tlo•tl .• \11 nriJ:Iunl Rlld twn cnpiNI of the 
J>etlllnn nnd all '"'''"~'<I"""' l•lr:"tdlna:e ahould be 1\ltd. 

(<') 'l'he rrllti•m ~<h:oll atale fully 1111d prl'Cit~el:r 11Jl 
pcrllnrnt tariM nnd c•un><hlt'r:ltlr>n!l relltd ntl to eupport 
n dc-trrmlnntlnn lhallJ<~<aullll1! of 1111 ordrr to ahr>\1' cauH 

"' lnlllntlnn of" f••rft'l1111'1' Jlfo~lnJC \\'Onld ho In the 
Jmhllt' lntrro·~<t. t'nrlnnl 111irJ:nllnn• J<hllll bo 11111Jlnrli!CI 
hJ allkta I'll nr 11 ,,..,,..>n or tlt'raon:\ with actual l;n-.wl• 
td&e Pf lhr• •no·u, nncl rxhlblte ab:ttl be YerUIC'd hr the 
J>C rtoOn "'IICl Jlrt-t>.~ rMI llu•m. • 

(tl) lntrrc.,.h-.1 l"'rs<ttt~ mn.1· Kit!•rnlt ron11nt'nlli cr opo 
l""'lrlunlll" rlw Jh•t!llnn wlthltt lhlrt)' (:10) cl:t)':< Aftt•r It 

hn11 lk•rn ntrd. t"••r .:noel mil"" ahown In the r~tlllon, 

tltl' C••mllll"""'" '"""· l•y h·llr•r nr leiC"a:r:un In J;nu\f'h 
h•lrrt'"'''l JM·r""""· "t""·lfy :1 llhnrtrr llrne tn: auch aub
llll><..,f .. n,.. c· ...... nrfll" ••r "l'l""'lll•ollll ""nil .... JtCorn'tl Otl 
Jtt•llllnnrr nll•l ''" nil I"'""'"" IJ,.tfocJ In JIC'IU.Ittm•r'" t"er• 
JUit-al~ n( .... f\.Jo't•, AIM) !<J111iJ COIIblln A dt'lnJ1t'IJ C\lU 

!<hnwln.:. ""l't"'rh .. l I•)' anlolntlt. nt All)' fncls or rl.ft'nm-

"'"""'" "'"'"' ''"· 
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(3) A four (4} month period shall be provided to determine the 

Company's eligibility for renewal. 

(4) If the Company's performance is found satisfactory, the Council 

ma1 renew the franchise for a period not to exceed t:: (10) years. 

(5)" In the event the Company is determined to have performed un

satisfactorily; the City Council may terminate the franchise and seek new applicants 

for evaluation. 

~ SECTION 8. POL ICE POWERS. 

In accepting a franchise the Company acknowledges that its rights hereunder are . . . -

subject to the police power of the City to adopt and enforce general ordinances 
. . ~- . . 

necessary to the safety a~d welfare of the public; and it agrees to c~nply with all 

applicable general laws and ordinances enacted by the City pur:s"uant to such power, 
. . . . . 

and for the public health~ safety ~nd welfare. 

The Company agrees to comply with all applicable FCC regulations, and that 

~aid fran~hise will not be used in violation of any applicable FCC regulations, or 

.. state and 1ocal law, including the provisions of Chapter 7.5 of Part 1, Title 9. 

of the CaJifornia Penal Code, commencing with Section 31~, an~ pertaininp to ~bscene 

matte_r. •Hatter• as therein defined shall include a~ transmission by the Compa~ . . . . . 
'. 
Within the City of lakewood, pursuant to said franchise, and the_Company agrees not 

to violate the provisions of Sections 311, et seq., of the California Penal Code. 
. . 

·. The City Council of the City of lakewood finds that the City 1s primarily a 
' 

residential community, and that a great majority of the subscribers to the Company's 

service will be the owners of single-family residential homes, many of which are 

occupi~d by minor children. The use of. puL i ic streets and property to transmit to 

such homes materials, including sexually ·explicit materials that are no't subject to 
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·,valid f83U].ations ~ oan~~ by the R:C, or in violation o':t'\re California Penal Code, 

blt which are detrimental to the public health, safety and welfare, wcW.d be ccntracy 

to the plblic interest and welfare, and public prc:perty and facilities sb:>uld rot be 

used for such p.JipOse. 'lberefore, as a ccn:lition to the granti.rig of any franchise to 

use sucb public streets, ways, places, any violatioo of which shall be gioUids for 

revocat.ioo thereof, the foll.c:Min; are intx>sed: 

a. 'lbe Catpany shall provide each subscr.iber of a residential 

premise at ro umthly charge with a parental oontrol l.ocJd..nq device, or digital cede -· 
that allawed the subscriber by ~a~ said device to prohibit the viewing of art:/ 

t:tauSD:issioo under subsect.i.t...a b ·arii c pursuant to this franchise. No deposit shall 

be required for parental ocntrol l.ocking device or code, except as aut:.OOrized by the 
. . . 

franchise. No person shall .x:atDVe or di.soonnect such a ccntrolli.ng device, an:1 the 

Q:Jrpany shall maintain the same in good working order durinJ the term of this franchise. 
~ ···) . . 

.. .. '"") b. Au "x-ra~" am "r-rated" DOYies shall be provided 00 

~~-;::::\ . . 
~-~ l1S .specified De specifically in the franchise. __ ... · .. 

.. ~ .../ . - . 
c. Applicant for a franchise agrees that by applying for ·this 

tranchis~ sa.td franchise, ·if granted to it, will be subject to the teDns and provisioos · 
., . .. 

of_ 1-.hi.s sectial, ard that the Cmpany will carply with all federal, state mil city laws 

prohibiting the display. of OOsc:ene material. '!be Cmpany, in addition, agrees that. 

~for this franchise to use the publlc st:teets, wa~ and p).aa's of the City at· 

Laltaood it -~lares its icli:c:y against the carriage~ x-rated rrovies, or other stch 

, ~iSual. material tO aey resident.ial. lx:me, unless I)Ai,6 hare ·is equiwed with a. parental 

a::xnt:rOl loc:ld .. ~ device, or diqital cx:ntrol, in gocrl ~ m-der; and, further, its 

policy t;p adviSe subscribers at least seven (7) days in.~ of the transadssicn 

of any material that is eithar X-rclted or obscxtle, or in its opi.n.i.al parental advice 

sOOuld be exercised in det:.ermining whether said material should be viewed by anyale 

under ei9:~ (18) years of age. Il: addition, the City shall be ~ised at least 
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seve.;n days prior to the delivery of any s~tP.rfal to a subscriber of the con- ~
te.plated transmission of any X-rated movie or such other visual material, or matters 

which the Co.pany his rated as obscene. or pertaining to which parental control should 

be extrchtd. The Company further agrees that if the City Council at any ti11e should 

detenllfne that any contemplated transmission by the Company that has not been placed on 

seven-day {1) notice to the subscribers. aforementioned~ should hive been noticed to 

subscribers. it shall refrain from the transmission of such material to subscribers 

without such proper notification ~r. in lieu thereof. until a public hearing has been 

held before the Ci~ Council to determine whether such material. in order to protect 

the oublfc health. safety and welfare. should be noticed for controlled locking de-

vic. CX' 4igit&l ccnt:rcl. ~ C'alpany further agXMS it shall prcnide imalodiat:ely 

pdQr tD t:M t:raNmiuicn tD any subtlc:ri.bcr within t:h!t Cit¥ cf any mattar that 1a c:c 

sboGl4 t. rato! urder t:M ptOri.siona ~ t'laltained u "lt-rataS•, ·~·, or 

"parental dtlczetion advised•, an f.\dio ~ and a visual ~. at 

leut u lcng u audio, whent iQlLCpdate cont:a.ini.n!a the follo.dnJ l.anguaget 

JIG ~ fol.l.owin9 feature has been ratec! "PG" by ):PM. Pcental. 

• (Soft) 
Mildly 
violent, .-.ax. 

gaidance~· ·• '.:.f. .... 

.,_ fol.l.o.dng feat::uA has been rated "r b:i taw.. It ~ ~ 1« 

•ture audiences. Parental diaaet:ial 1a ~ wa vUl sbcN thia 

feato.Jte cnly at nlCJht. • 

• . . . 

a (Bard) .,_ fo11owincJ has been rated ·r by K>M- 'lhit; inti.cat:M ~ u. 

fila cxmtaina •t:m:e Jlaterlal and peDDtS ~ vi.sh tD ccnsi.c5er whe~ 
. . 

J.t sbCul4 l:e v:l.eweS by chUdren \D1ec 17. FelL" further ~ 

cxmcem1ng t:h1a feature; p1eue CICIIIIUlt -p: ~ wa wUl ..., 

t:J-J.a f~ ~ at night. • 

It nu be 'Un1wful tor q penan to. :r:tiiO'M any IIUCb l.cc::Jdwl 

ccntro1 cr: 4igital cant:rol devioe, cr: to !nt.n~y xenl!er the ... inapcatJ.w, 

ac:ept dluing tM• cmti.naty COUXM cf hunt.lance WI! npair. 

"X-r:at.s• by the lbt1al Pic:tm:'e Auoclatia\ of Jlnerica CKl'M). '1tle ~ ..... 

that arw IIDVie ex otlwr v14eo, with ex vi~ stUII5, cr: ~ ~ by J.t, 

that has not been x-rated will t. ~by it pd.cc to ita t:ansndAia\ to aub

ec:ribers ot said systaa for detem-Jnat.icn of ~ the .... lhleta the ~ or 

the ti»AA fer: x-rat:ing, anc2 if the same c5oes meet the~ Of the MPM fer: x-rat.in; 

the ... shall be treated' by. it as •x-ratcd• for the purpoBO of notification ~ 
,~ . 

by this sec:tion. •ctJsoene• a11 used in this section has reference to thoee mat:erhls · 

that Jaeet the standards for requl.ation o! cbsc:enit;y establishel5 by tho california and 

· . .. 
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.r 



United States Supreme Court. "Parental discretion advised" includes any motion picture 

or other video and/or sound material ·so rated by the Motion Picture Association of 

America. and, ln add it ion, any such material that includes photographic, pictorial, 

or sound representation of nudity, sexual conduct, sexual excitement, sado-maso

chistic abuse, or beastiality. "Nudity" means the showing of the human male or 

fen}al e genitals, plbic area or b~ttocks with less than a full opaque covering, or 

the showing of the female breasts with less than a fully opaque covering of any 

portion thereof below the top of the nipple, or the depiction of covered male genitals 

in a discernably turgid state. "Se.~ual conduct" means acts of masturbation, homo

sexuality, sexual intercourse, or physical contact with a person's clothed or unclothed 

genitals, pubic area, buttocks, or, if such a person be a female, the breast. 

~Sexual excitement" means a condition of human male or female ge~itals when in a state 

o-{~s~ual stimulation or arousal. ''Sado-masochistic abuse" m_eans flagellation or 
. . 

· t'~r-ture by or upon a person clad in undergannents, a mask or-bizarre costume, or the 
. . ... .. . 
,. 

condition of being fettered, bound or otherwise physically restrained on the part of 
. . 

·-'~ - .· 
. '.o;.e so clothed. "Beastial ity" ·means the use of violence upon a person in such a 

.. ~nner that it is hanmful to any person under the age of eighteen (18) by predominantly 
. '-.t'- . 

. · ·.~~~al ing to the prurient, shar.~eful or morbid interest or minors, and is patently -

:~ffensive to prevailing Standards in the adult conmunity IS a whole With respect to 
.::.;:'it!'") ... : .- ... ' . .. . 

What. is·suitab1 e material for minors, and is utterly without redeeming social importance 

for minors. 

tlo one s~all knowingly violate the tenns and provisions of this 

section. In any prosecution pursuant to Section 73l.of the Code of Civil Procedure · 

for injunctive or other relief, or in any proceeding for revocation of a franchise 

by reason of violation of a provisiora of this section, or in any. criminal proceeding 

or -pro.secution for violat.ion of a provis.ion of this section pertaining to the in

stallation or maintenance of parental control locking devices, or codes ... or pertaining 

Rev. 1-12-82 -11-
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to the·notice herein required to be given by the Company, and the failure of the Company , . 
to give the required notice, or for violation of the provisions of this section pro

hibiting the tran~1ss1on or display of material after notification of a public hearing 

thereon before the City Council, or for violation of any order of the CitY. Counc 11 

following such_ public hearing, the mens rea shall be the intent of the person charged 

with a violation of this section,of knowingly, or possessing or transmitting, distri

buting or receiving, as the case may be, of materials without complying with the pro

vision of this sect ion, or any order of the City Council issued pursuant thereto. In 

such a case, where a prosecution under Sections 311, et seq., of the Penal Code 1s not 

involved, the intent required for a conviction under Sections 311, et seq., of the 

Penal Code is inapplicable. 

The distribution or possession for the purpase.of distribution or .. .. . 

transmission of any obscene ~r harmful matter, as defined in the California Penal 

Code, or any matter within the provisions of this section, except upon the compliance 

of the te~ and provisions of this section, is hereby declared to be a public 

nuisance. · In addition to any enforcement applicable under the Penal Code of the 

State of ·california, the Lakewood Municipal Code, and this ordinance, said public 

nuisance -.y be_abated pursuant to the provisions of Section 731 of the Code of Civil 

Procedure of the State of Califor 111. Said abatement may include, where required, 

revocation of any franchise granted hereunder. 

SECTION 9. CATV FRANCHISE REQUIRED .. 

Ho CATV system shall be allowed to occupy or use the streets of the City of 

Lakewood, or be allowed to operate without a CATV franchise. 
. . 

SECTJO~ 10. USE OF COMPANY FACILITIES 

The City shall have the right, during the life of this franchise, to install 

-12-
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UDI., CALIRJfiiA 

ClJ'ftmllY STPIDWl SliM.Y 
ammD BY EA ~ QmFATIOO 

lt£ WEEK OF !£weER 17., 200 ptQ£ INTERVIEWS ~E COtDJCTED WITH 

lm'H CA8l.£ Nf) tot-cABLE tWSEHX.DS. HAlJ: OF THE INTERVIEWS ·h£RE 

t£LD WITH *LE:S ftro HALF WITH FEJoW..ES, Tt£ fOL.U)oll~ TABLE OUTLINES 

n£ RESll..TS, 

PERcENT AGREEI~ lH\T PEOPLE Stnl.D BE FREE 10 

Vl EW ADlLT ENTERTAitf1ENT IN THE PRIVACY OF TIE .a£, , , , • • • • • , , , 8fJl 

PERcENT AGREEI~ WITH THE CONCEPT OF SEPARATI~ AIU.T 
PROr~lNG FROM FAMILY PROGRAMMI~ •••• ,,,,,,,,,,,,,,,,,,,,,,,,93% 

flENcoo I'£NTI 001 NG I NDIVIOOAL VI EWER CR t£AD OF 

tnJSaQ..D AS PERSOO Mf> StOl..D W\VE PiUMARY 

RESPOOSIBILITY 10 DETERiiNE ~ICH T.V. ·PROORN1S 

ARE ACCEPTABLE ON CABLE T.V •••••••••••••••••••••••••••••••••••• Bl% 

flENcoo t£NTIOOING CITY CCU«:IL M CABLE SYSTEM 

AS PER5a'4 Nil SKU.D W\VE PR IfoWff RESPOOSI BI LITY, , , , , , • • • • • • • , .14% 

PERcENT W-D KU.D OPPOSE CR IGtmE EFFCRTS 10 

PREVENT T t£ PlAYBOY ~ FRa1 BElNi AVAILABLE ....... • .. • .... 67% 

. ! 
; ~ ': ,. . . ' ;· .. 
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\ _j~-}table TV 
Judge: Ca~le N different from broadcasting 

SAI.T hAKE Cl1 Y 1 Uf>l 1 

federal judgt' ~Y~ a northt-rn l't"~ 
to"-n can't ban non-porn<•.:r :.pl":o• 
sex and ~d Llr.p;U;t!!t' (ron, cat>l .. 
television ~ause rablt> ~~;!,..,-nbe:, 
.. inv1te .. ti"M- pr~ra:ns mto tht':: 
homes and rna' ca·--:~1 at ar.v tarnt· 

U.S Dt;tn<:"l (our: .luz!~,: Be~---<' 
Jenkins Wt"lJn;Sf1;n ~tn;. ~ a,,,." 
Roy C1ty'r. cable :,·lt,·:soon ••r
dinanc-e. s.aytn~ rab! .. trans•ru'Siun, 
art- different frt•tn t;r(>atlras: sq;:r.als 
and t~y enJC'' u,,. "'tin<' F1r~: 

Amell<1!nent prntt'rlton~ as boo~-'

magaunes ant! rnonf.'s sho.,. :• "' 
regular t~3ter~ 

"uble si~n;,ts tr;.vf.'l O\'f.'r "ore~. 

not in the a1r. ThH Mt- ;.~kt'<l for 
~y are invite-d:·. he q1d 

Commun!ty Tele,·1s:on of Utah. " 
cable ro:npany, antl 5t''·~ra! su:> 
scribers ch.al!t>nl!e.:! t~ ,,rd:::.1:;c-(' 
which sought to bln wha: th•: c-1t' 
counc1l dcflnl."d as "md<:c~n!

material It was ;urne•l >-•nr:1ari·. ~: 
U!lCUt fiJ..rru. ~\\\ ":'. ~·. : ~~,~.,.. TTH1·; w 

channels. 
Jenkins str~c-k <ll>wn ,, '::::.! .• : 

• 

/ 
/ 

/ 
I , 

state law one year ago forth<: sarni' 
rea~on but several C(HrununrtiC!\ 
ha\'f' adopted tht' controls o:, ;, i>>cal 
level 

"Th.- rmJrt fmc1s .:reat 'llfltc;;:t~ 1:1 

d1stlngu1Sh1nC ! other tha:; :t:,· 
;..vP<'ornl bet~<t't':l gotnl! t•• th·· 
movies ..t a lhe;,tcr ;md h,,,·:nl~ :t,,· 
rno\·1es comt' to rne !r. m' ~WI!It' 

through clectron:c· tra:ls:n:ss:-1:1~ 
o\'er a ~<·ire." Jt•nklns -.. r vte .. i'h·· 
c-hoict- ts mtne " 

Jenldr.~ lik<.'ned cablt• teJe,·1.s1o•• ll• 
~ rn;,~;H.lil<' m:ult>d to h:s home "I 
::,•ed r.et open tls c-o'·'-'r I may ptck 
.1nd chose among t~ artiCh-~ If 
d1spieased. I may canc-el rny s:1t• 
srnpti.>n" 

"The same i.o; tru(' 1n .sut>::.<r.btnt: 
to a ca~l!' televisiOn st·p.-.r(' l :wed 
:101 hook up. I nN-<1 not tu!H: tn ; :1<:n 
plck and rhosf" <t:TH,nL! th•· :Jr<11.:r ;:H:I~ 
a:v1 I rnay canr,~l " 

Jenit.t:t.<i also o;.;t!d Hw i':-:.:;,:,sn: 
ondnanef' w;i~ ts:. unp:n;~·:- ~!,.;J. 

st1tu~ lor :..'l,_. rf'Sp<:>rt~llnlo;, <•: 
;);t:-t:'nt' h' \:upen.·1~•· tht.· tf·k .... ··:•·· 

\'1t'·~i:il; t'.a!Jil~ of the1r ch::ctrcn 
--~o po::cc p<n•er or t'en:s.orshap 

po,.er ran be a sutJ~t1tute lor the 
rnorallunction of the p;jren: an,J tht' 
!an11h·." he ><TOtf' 

fh·· ;:Jd.:e ~~,i!l t;t.~h Ia··• ;.lrt•ady 
p:otltl.Et~ d1strtbut1on of por
r•O)!rap~K :~tatl'nal b~ a:-~y :;u:ans 
Bu; Jt•:Jktn~ sa.-: ttl' t)('li(•\'f.-d :ht' Roy 
o: .li:iilnc~: "'"35 an d~ten!pt tn U!\t .. 

:1c~nsmg la"s to ron!ro: com
rnun1rat1ons that f ali short of hl'IOI! 
iega!!y ;>or~.\'·t:raptilc. 

"~~~~t·l·. callinl· \f'n·wt~:!r,,· •n
dec .. ,.:. doe~ not rnakt· 11 por
no~;rap~·ac_" he said 

Hoy·~ ·ldtn1110n of --,nckn·ncy" 
,. as o•·erl~ broad, tlt' ~arc!. and ('Ould 
:n:eder "llh tht' n.;t>t of free spt•cch 
"hKh IS es~entia! to m:unt.11n1n1: a 
fre~ Sil('l<:t~-

.lt>-:".:::s ad<lt'd t•,at ;, free Sf>Cictv 
::~u~~ ~mne!I!Tl('S to:cr at~ :a<' a~ thett 
oi:t- r1t~~lste!u1 anct unropu!:tr .. ,, 
r::·:::io:~~h.iC "octal s:rurturt" tolrrant 
of :--:;•::;~n:: bet approvt·C 1deit~ or 
purn~~ ·~ \"•t'',\ IS ~0(1 :n:1rh aP.1n to the 
~Hlr:v: A H:f' C\·r.1•dn Heu:h. •· h<-

• 

L 

said. 
Roy City Attorney Roger Dui...<oll 

had argued that city had the right to 
ban offensive rna~rialm addition to 
!e~;:ally pornographic matentsi • ..; 
because cable went into 80 !Jf'~~nt of .. 
Roy's homes and w·;!:;, therefor;: •. -: 
similar to a broadc-ast medium 
wher-e a less strict standard applied. 

Dutson had catf"J the case of a New .. 
York Oty radio station which got 
into trouble with the Federal 
C Ol!ll'o u I< 1c a lions \:om m i'SSIOn 
because it a:cl"d a rerordin~: of a 
rr.onologue by comedian George 
Carlin that contained several of
fensi\'e words. The Supreme Court 
upheld t~ right of t~ FCC to ban · • 
suc-h programming on grour.ds t~ 
public should not be "suprised and 
intruded" upon by offensive ·· 
material. 

But Jenkins ~.aid that cas-4! -..:as 
irrevelent because "the tran
smission of elec-tronic- signals ~Iii. 
through pr1vate w1~es is not~ 
broadc-asting." 

Jenkins also s:ml tile fact that 80 
percent of the home5 subsc-ribt'd to 
cable. d1d not rl"ducc the pnvate and 
,-o!unt.1ry natu;·e vi the m~ium. 

"The cable signal is not pervasive 
1n lh<- sense or automatic 
~va1!ab!IJty to all," l~le )';.lg~ ..-rotc 
"It is not in the air, present 
~veryw·he:c, transcending the walls 
of a house or a bu1l~t!1g. •· 
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<(tfkgt ~utltm CBaptiSt Ckllllck 
2301 WEST lOOt AVENUE - lOOt, CALIFORNIA 952«> - T£LEPHONE (209) 368-2576 

Robert D. lewis, Postor 

January 19, 1983 

MR. BRENT BLEIER 
1764 LeBec Court 
Lodi, california 95240 

DearMr. Bleier: 

The executive committee of the Lodi Association of Evangelicals supports 
you in your effort to control the proliferation of anti-family activities 
by the Lodi cable T.v. We stand opposed to the Playboy channel. 

~~RJ~ 
Dr. Robert D. Lewis, Secretary 
Lodi Association of ~angelicals 



James W. _l!laum 
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. Councilwoman Evelyn Olson 
CITY OF LODI 
221 West Pine Street 
Lodi, California 95240 

Dear Mrs. Olson: 

• 

I am very concerned about the issue before the City Council having 
to do with the •playboy" type programming option en the Lodi Cab~e 
channel. I am sensitive to the First Amendment issues involved 
with the rights of an individual to view what he will, but it is 
also my belief that it is well within the City council's right to 
regulate the type of programming within the city boundaries: a 
right that many other cities have exercised in the regulation of 
this type of programming. 

I am sure that I am typical of many people that chose Lodi and its 
surrounding area to live, work and raise a family in because of 
its conservative, moral and religious environment. I believe the 
uncontrolled availability of this type of programming s~riously 
threatens these traditional values and I strongly oppose it. 

As a concerned citizen, I would urge you to consider the 
following. First, make publically known your personal oppositions 
to this type of programming. Secondly, require that the cable 
operators install a lockbox type of receiver on all of their 
installations, not just as an optional accessory-.--This will go a 
long way in restricting the unsupervised viewing of adult program
ming by children. Thirdly, consider an ordinance making it il
legal for a minor to view this adult programming without parental 
consent. It seems to me that the regulations imposed on this type 
of programming should be no less in the home than in a theatre. 

I am appreciative of the decisions you have made in the past in 
regard to the welfare of our City and am confident that you will 
make the right decision concerning this crucial issue. 

Si cerely,r)/tMJZ_ 
y We ell 
w. I:ocust Street 
, CA 95240 

... ··----~-----~-' -~·-· .... 
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L.AW OFFICES OF 

BRENTON A BLEIER 

LOOI. CAU~A 8S2<60 

January 7, 1983 

Dear Fellow Lodian: 

I am writing to solicit your support in placing some restra~nts 
upon the showing of sexually exploi ti •re programming to minors 
by means of cable television in Lodi. 

I recently attended the Western Cable Television Exhibition 
in Anaheim. There I learned that the Playboy Corporation, 
which has suffered financial reverses in recent years, is at
tempting to regain its profitability by undertaking extensive 
r:>romotion of its sexually exploitive cable programming channel 
across the nation. At the Exhibition, I saw the promotional 
film for the channel and heard presentations from Playboy 
personnel regarding its profit potential for cable operators. 

I discussed with severa.L colleagues at the .Exhibition the fact 
that the most likely markets for such programming would be large 
cities which already have substantially developed markets for 
porno movie houses and so-called adu.lt bookstores. Addition
ally, even the larger cities in our area of California, Stockton 
and Sacramento, do not have this type of programminej. You can 
well imagine my surprise when I returned home to Lodi to find 
that our local cable operator had launched a significant ad~ 
vertising campaign regardinCJ their offer of the Playboy Chann~l 
in Lodi. 

Based upon my rev1.ew of the promotional material at the Cable 
Exhibition, there is n6 question in my mind that this type of 
programming exploits and deejrades women, tends to harden and 
cheapen the treatment of women by men and is a stronCj neCjat~ve 
influence on any society. However, the most disturbinCJ impact 
of this proejramminCJ, in my view, will be upon our young chil
dren and teenagers. It will clearly distort their perceptions 
of appropriate sexual behavior and will contribute to the prob
lems that our children and youth are already experiencing in 
the area of sexual adjustment. 

While this sexually exploitive material is clearly an unhealthy 
addition to television programming in Lodi, as a former pro
secutor, I must admit that it probably does not meet the very 



libera~l, legal test of "obsc.;~ni.ty" (iS it is intet:J?ret~d ir\ 
california. However, it does feature frontal nud1ty of both 
sexes, graphic depictions of sexual intercourse and 7xtende~ 
and explicit "talk show• formats which encourage a w1de var1ety 
of deviant sexual practices. 

Unfortunately, with the permissiveness in sexual matters man
dated by our liberal appellate judges in California there are 
really very few areas where city government can still have an 
impact on this major social problem. However, because.cable 
television operators utilize public utility easements 1n local 
rights of way, local governments have been given a certain 
amount of latitude to regulate cable television. 

on December 8, 1982, I presented the Lodi City Council with 
three specific steps which I feel can be taken by the Council 
legally and should be taken morally to help concerned parents 
in Lodi who want to protect their children and teenagers from 
this adverse influence. 

1. The local cable operator, which is a division of King Broad
casting Company of Seattle, Washington, received a twenty-year 
franchise from the City of Lodi in 1967. This means that the 
cable operator's franchise will, absent a renewal, terminate in 
1987. I believe the Council members can, and should, individually 
pledge to the community and inform the cable operator that when 
the current franchise expires in 1987, they will not vote to 
award or renew a franchise for any operator which has acted 
irresponsibly in handling sexually exploitive programming in 
Lodi. 

It should be noted that King Broadcasting generates approximately 
1.2 million dollars per year from regular cable programming in 
Lodi. I believe it is entirely possible that the company may 
not wish to endanger this entire revenue stream for the sake of 
a few thousand dollars more generated by sexually exploitive pro
gramming. 

2. I believe the Council should adopt a "sense of the Council• 
resolution which, although not legally binding upon the cable 
operator, would •encourage• the cable operator to: 

a) reconsider the adverse impact of this type of pro
gramming upon a strong family market such as Lodi; 

b) promise in writing not to cablecast promotional 
"samples" or "previews" of this sexually exploitive 
programming upon the regular cable channels (as 
has occurred ill other cities); and 

-2-
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c) provid~, free of charge and mandatorily, to every 
subscr1ber to sexually exploitive programming, 
keylock ~onver~er~ which can be used to prevent 
unauthon:zed vrew1ng of this material. (This is 
commonly done by cable operators in other cities 
and can be accomplished at a very small cost.) 

3. I believe the Council should adopt an ordinance which 
wo?ld make it unlawful in Lodi for any adult to display 
th1s sexually exploitive programming, as carefully defined 
in the ordinance, to a minor unless 

a) the minor's parent is physically present during 
the showing or 

b) the minor's parent has provided the displaying 
adult with the parent's permission for such a 
showing in writing. 

I believe the ordinance is necessary because experience has 
shown that subscribers who wish to view this type of material 
themselves are often oblivious to the harm it can wreak upon 
developing personalities. I believe that the ordinance, even 
if it did not result in any prosecutions, would have a salutory 
effect in expressing the sense of the community, acting through 
its City Council, that this type of programming must not be 
displayed to minors. ---

At the Council meeting of December 8, the City Council seemed 
hesitant and uncertain. Mr. Pinkerton and Mr. Murphy expressed 
reservations about "legislating morality" for our children and 
indicated that it was up to the family to control such pro
gramming. However, I believe that we must attempt to deal 
with irresponsible adults who enjoy such sexually exploitive 
programming and may gain perverse satisfaction in making it 
available to naturally inquisitive minors without the permission 
or approval of the minor's parents. I stressed to Mr. Pinkerton 
that neither the resolution nor the ordinance I propose would 
interfere with his right, as an adult, to view such sexually 
exploitive programming. 

However, I believe that most members of the Council will be 
receptive to the views of the community when the matter is 
brought back to them on Wednesday evening, January 19, 1983 
at 8:00 p.m. This is where I need your help in two ways. 

First, if you can possibly do so, please attend the meeting 
in person, express your own views, and lend support to the 
Council's consideration of these items. 

-3-
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Second, if you cannot attend, please complete and return 
the enclosed postcard to me giving me your name and 

- -------- -address--an·d·-tn<iic:-a-ttn<r y·our wi lTfngfiE:fss-- tci s fana··· with -
me against the Playboy Channel for our children. I 
hope to present these postcards to the Council that 
evening as evidence of the sense of our community 
against this programming. 

Please keep in mind that Lodi Cable presently has only 
about 350 subscribers to the Playboy Channel out of 8,000 
regular subscribers. But with the vast financial re
sources of the Playboy empire focused upon Lodi and with 
their slick promotional efforts, that total could grow 
to 1,000 or 1,500 subscribers quickly - a veritable 
epidemic of porn directed against the children of our 
community. 

If you have any questions on the specific wording or pro
visions of the resolution or ordinance which I have proposed 
or on their legal effect, please feel free to call me during 
the day at my office, 333-2146, or in the evenings at my 
home, 334-4419. Will you join me in urging the council to 
action on this matter? Please retur~ the encl sed card to 
me today for the sake of our childre6. 

BAB/eab 
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Hon. Fred Reid 
Mayor, City of Lodi 
City Hall 
Lodi, ca. 95240 

January 5. 1982 

Mr. Mayor, members of City Council, Mr. Glaves: 

Lod1 Cable TV began selling an adult movie pay-TV service called Escapade 

in October 1981. During November 1982 the service changed its name to the 

Playboy Channel. We have made parental control locks available at our cost 

{$16) from the start of the service to enable people who wish to control viewing 

of the channel to do so. We installed and :o-emoved the locks without charge. 

Due to the concern voiced by the city council, as representatives of the 

conmunity, we will change effective irrmediately, our procedure to include a 

buy-back guarantee when the lock is no longer desired and when the lock and 

lo..eys at:e returned in good workin~ cond1":.ion. We will continue to explain its 

availabHity to all new Playboy Channel customers and explain the buy-'Jack 

po 1i cy. We fee 1 strongly that the cost of the 1 ocks should not be borne by 

anyone other than persons desiring them, as the use of them is strictly voluntary. 

To date we have sold only 12 of the locks with over 800 customers trying the ... 

service in the 14 months it has been available. 

The Playboy Channel is part of the choice of services we make available to 

our cus,tomers. It will not be previewed or descranbled at any time and is sold 

a·nd marketed as viewing for mature adults. I want to thank the council and the 

city attorney for their consideration and attention to this topic. 

Sirxerely, i.' A'·lf---
~\. \. (1. ~---- ,.._ r, t1llA :tJ'V' 

Deanna Enright, Manager Lodi Cable TV 
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Mr. Fred Reid, Mayor, City of Lodi 
Cit}' Hall 
221 Wast Pine Street 
Lodi, CA 95240 

Dear Mayor Reid: 

RECEIVED 
131~ M~~.- ~a<J.M 8- 52 Lod~, CA 9~2'l"b 

Ma M. REIJ.ICK£ 
;CfTY ctaK 
trTY OF LODI 

The Lodi City Council had an opportunity last evening to take 
a definitive stand on a very delicate matter. Unfortunately, 
the Council as a collective group lacked the fortitude to make 
that difficult decision and instead chose to pass the problem 
along to another bureaucratic agency. 

I refer, of course, to the Council's decision to request an 
opinion from the Attorney General of the State of California 
as to whether or not the Council has the authority to pass an 
ordinance relative to the display of "Pornography" on our local 
cable tv channel. After public discussion ceased, the Council 
had an opportunity to express its view on the subject. 

As I recall the commentary, Mr. Snider led off with a reading 
of a letter from his pastor which set forth an opinion that, 
while the television films in question may not be beneficial to 
the mental and moral development of children, the over riding 
question presented to the Council was the ability of a munici
pality to legistate morality for individuals in possible viola
tion of the First Amendment. Mr. Snider indicated that he 
concurred with the thoughts set forth in the letter. 

Mrs. Olson next addressed the audienc~ &ad discussed her experiences 
relative to raising children and gri:l,:dchildren and indicated she 
felt it was a parental, rather than go-:ernmental, r.asponsibility 
to insure that children receiVQd a prope..- sense of values. 

Your comments followed, and has I recall, \".hey were centered about 
your confusion arising from the conflictin~ legal opinions 
presented to the council. As su,Jh you ind;.cated your preference 
in the form of a motion, soconded by Mrs. Olson, that the entire 
matter be presented to the Attorney GenPcal for possible clarifi
cation. 

Mr. Pinkerton spoke follo'-1ing _your remarks and, in his usual less 
than civil mannl:!r, proc~eued to sp.'!ak of search warrents and 
tresspassing while cor.deming the proposed .:>rdinance which was the 
subject of discussion. 



•• 
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At this point in time it would appear to me that the Council was 
divided along the lines of three individuals who expressed their 
dissatisfaction with the proposed ordinance and one individual, 
yourself, who thought that additional help from the Attorney 
General should be sought prior to resolving the problem. Yet 
when the matter was called to a vote, I was totally surprised to 
find that the vote to pass the matter along to the Attorney 
General was three-to-one in favor, with Mr. Snider casting the 
only •no• vote. Unless my ears deceived me during the hearing, 
the preponderance of the Council set forth one opinion publicly 
and then voted to follow a contrary path. 

If the Attorney General holds that the City of Lodi can preempt 
state law in this matter (which I doubt he will do), Council will 
only have to face this decision once again several months down 
the road. At that time you will be forced to make a decision, 
pro or. con, and I hope you will give serious thought between now 
and then as to what your actions would be. Either way, the Council 
is not··qoing to win in that they are going to offend the sensiti
vities of certain people within the community of Lodi. But you 
were not elected to satisfy all the members of the conmunity. I 
would encourage you to have the strength of your convictions as a 
Council~'. and to vote matters as you see fit regardless of the 
sensitivity of the issue. 

RJJ: ld 

co: Mrs. Olson 
Mr. snyder 
Mr. Pinkerton 

,;·;J: 
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~emb~_rs, 

. . night concerni'n'g .. the. Pl-ayboy, 
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:-. _- : ,.. .. ; Are. ~e::t;~:::·belleve that Incest and child moles
tati~ri ~~e:~ust ~nother sexual ~r~ference? Is 
that what we want our childien to believe? 

Do we want our young,boys to believe that women 
~re•lly do' enjoy being raped? Do ~e want young 
girls to believe that sticking ones finger into·. 
a light_socket enhances orgasm? 

·v.• -~=·- .. '~- .: ::·,~:' 
··Even. though laost· parents do the .very be.st they can to raise ;, ... · .. . :;;{;:":~:: 

tt\tidr .chlld~eri in_ a • decent. manner:·r;···one only need check ·the·-.:· ;~~_:)::;~:;, ... ,.~;_;.).~1:;·. 
~treeta of. New York. or.~ SQn:, Franci_sco,.~to find some of-those v~:(y(::;~.;::_.;: .. ,.:~~\'c.~,:'J.-:k 
ctlildrerf.-> We do .not have totai 'fnflutitnce·::over our own chil'~._?(M;:~~JI~;·:f::~:;~~; 
dren~ The best parent can looae_control over their child. 
O~~s tha~ 111ean they are bad parents? · · 

w.,· have: an· obligation to future gerie~ationu .to::do. the .bes,t 
can to:·:pJ.:otect. the innocence of the youtJ:t:~- .··• To say tt'iaL ~ 
dr~.0<9.f.:J~e ·future will just have to grow.·: up soo.!Jer. be_9 · .. · ... 

· the· gart?age·•of deviant sexual material is shirking one~a .. _· 
:&Ib~ttty·~· · · · · · · · · · · · · ·· .,.,..,.;._ .... ,.,~, ... 

. ' ... 

Jf~·~J· .. :~~ecka'·-a·re ·placed on those who would '·ruin.· our f . 
~.tha·:·a'ak(:i.«:t(ino(tetary pi'_()fita,_ .Katy b~r the· door! ;.;:,I.f . 

··::-:'lhe -~ttut:::;p~ddlera to run aiJiock, ·our.chfldrerf :'(not.)Js . 
,.":.,::~~e 'ccM.8'!tqijencea\~ ·Howevar·~w• · c.qnnat.·· a·baoive clu~s'il. · 
. ····t~_ef rea·p'oi1~4-~ility. ·· 

! -, ,. . ~ .,. .~ . ·-·~.-:::.>.~·r:---· . ··: ):~·- .. --· 

.·:As re;~i~~f~:;.;(~i.a I find· 1 t ~ . I. t?el lev& people ha~~,.:<~,·i-1 
w.a_~ch-~;~~~:~)SHUl peddlers ga.rbage, and :t.o;'_wal~ow~il1-~ · 
t_~ey d();no.~ have the rigt\t to· drag Qur youth J.n~(J_·;.·;. 

·.with. the•! .. ,\; < :;-;·;;. ·. . • ·. :,·;.=.::>,-·,_ 
>, :_·,;,·, .·.r.:·):?: 

sincerely, 
/: 

_:;-.. :.:;:, . .. .·. 

>;i:: -~e~i~->ririn: 
·:Exec uti v-·8 ., titr~ctor 
-~~~~~<--..:~~-: ......... : .--~-::--_:. .. . . 

'·· · .. 

.. . . . ' hX#i:),\ :·.;~- · ·. · .,_ · 
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Fred Reid, Mayor 
City Council Members 

Gentlemen: 

·RECEIVED 
!S83 JAN,21l .AH _8: 52 

In my cpinion, the city council in its decision to refer the 
Playboy Channel matter to the State Attorney Gereral, let us dawn. 
YOJ, as mesrbers of the council, ~re elected because of your· leadership 
qualities and your desire to serve the interests of the community. 
Letting the Attorney Gereral give you an "out" seems to rre to reek 
of politics, the sarre accusation made of Mr. Bleier by Mr. Pinkerton. 

To me the solution is sirrple. The council should issue a resolution 
and a public statement to the cable TV company indicating your disfavor 
of the Playboy Channel type programing. None of you seared to have a 
nora! oojection on that ground. 

As far as an ordinance is concerned, it seemed clear to me, as 
well as acceptable, that the city council should not be directing what 
can or cannot be vi~ in a persons hare. A law Tor one soon be-
canes a loophole for another. Mr. Bleier's prqx>sal ;.~as too restricitve 
in one way and not enough in another. 

But, by taking a moral stand that you will reject pornographic 
material· in our town through all legal means available,· including the 
review of the cable TV license to do business, gives you the "back-bone" 
I thought you had! 

My wife and I do the best we can in raising three children. But 
as nuch as we recognize that they are our responsibility, we need help. 
We are, after all, a camunity of people helping people. The council 
menbers, individually and collectively, can serve as exarrples. We 
prefer you to be good r:odels of leadership. 
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2139 Ws. Pine 
Lodi, CA 95240 
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Mayor Fred Reid 
City Hr.ll 
221 ~'l. Pine 
Lodi, CA 95240 
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~ MIM Target of the Month 
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WJUR MAYOR-ASK THAT HE WRITE PRESIDENT 
1<~------------~ 
( Tltt traffic In pof1101raphy h out of rontrot. It 1.'1 a S6 billion plu~ lndu~try, and 

aro•hta-luadY brauw tiM- U.S.Ikpartmt'nt of Ju~tkl' Is not vixorously mfordnR 
) tht' ftdmallaM prohlblll~ thtolntt'htalt' tran~portation, malllna and Importation of 

obwntw malmab. Wt> •~ at tht' point wh~ only a dlncth·t' from tiM- Pmddmt •Ill 
brtna abouttht' agraslvt> mfolnfllt'nt thai I~ n«n.ul")·. Morality In Mt'dla ~ua:nb 
you t~trill' Ilk> Mayor of your cit) or to•n. Tdl him that tht' vllnt pomOJCraphy lm
aal..,.. h nouJna Ifill' linn and romlna Into your city In violation of ft'dmallat~t. 
Tdl him thai vfaoroull mforcmaml of ft'dt'rll obsct'nlty h•• could stop thl~ traffic 
•IIIUa II monlhll. Ask him to t~trilt lht' Prt'51cknl of thto UniiN Statn and mtunt that 

'\ ht' dftct tlw AUorMy (~ to t>nfortt tht' ft'dt·ral ob!lct>nlty la•s to kt't'p thh 
I vldoa traffic out of your dty. 
) Ra.--ently the F.-tayor of a New Jersey town wrote to the President. and then con
tacted 500othcr New Jersey mayor!. a.-.king them to take the ~me action. II is this sort 
of a\.1ion on the part of Mayors that could bring about the Presidential directive that 
is nc:aicd to tzcl the U.S. Department of Justice to move. 

Ask your Mayor to write the President, telling him that the obscenity traffic has 
reached a level of national concern; that it i~ being ~hipped into your city and state in 

} violation of federal laws; that er.forcement of those law~ ha~ bc~·n wholcly inade
) quate; and that federal enforl·:mcnl must be more effective and aggressive if this 
( wcial ill is to be cured. 
) Morality .. Mt'dlaaugall )ttU •rill' your Mayor not~t. Ask him lo •rill' IH Pl'ftl-

dnl ftquntiqlhal ht' publidy annouiKt' thai liM' ft'dt'rallawa rdatlnalo lhl' malllna, 
lmportlna. lnlt'FIIalt' transportation and broacka.'ltlna of obscmlty h a malt« of at
mOll lmportalk't'; thai ht' dii'Kt lht' AIICH'MY Gt-At'ral to luut' lnl>lructions to tht' 
J't'dmll •~• of lnvmlaalion and allllnltt'd Stain Allorftt'ys to makt> thb a mallt'F 
of prinw ronHn; and mtunllhat such ln.'llrucllons authoriu and mrouratl' aU U.S. 
AIIOFMYIIO iftlllitUit' criminal procftdlnp of violations or ~uch la•s brouahtlo lhrir 
allt'ftlion by lht' J'BI,Ihl' U.S. PMial St'nltt and U.S. Customs. Ask thai your Mayor 
lriltht' Prnidntl lhlll agrnsfvt l'nroi'Ct'mml of rt'dnal obsct'nily la•s can and will 
stop lhl' lraffk In pof1101raphy thai h floodlna your stall' and )our dty. Sugnllo 
yotll' Mayor thai 1M- Inform olht'F Mayors in yo•r stall' thai lilt' has t~triltt>n lhl' Pl'ftl- ( 
dnl. ud Ilk tht'm lo lake lilt' llmt' action. PkaH St'nd a ropy of your ll'llt'F lo tht' 
Mayor and llh or ht'r liUblt'quml re;:!y to: Morality In Mt'dla, 475 Kinnick Drh.:-, / 
Nt'tlt York. N.Y. lOllS. PlnH wdlt' your Mayor now. •hilt' ,-ou havr this Nt'wsidlt'Ff 
bt'fOft yoa. 1 _ 

-
Porn Peddlers Invade Wall St. a 2nd Time 

Last Sprina it was reported in these pages 
that a cabltpom proarammina service had 
aone to Wall Street with a stock offcrina. ap
parcndy desiJncd to obtain financial backina 
for the production of new porno films and 
the maint~ of a "film library." 

In esrly Oclobcr, syndicated financial col
umniJI Dan Dorfman, reported another inva
sion of Wall Street, this time by a newly 
formc:d firm callina itsdf Wesr.r Prodc.:tion' 
Ltd. Tbc rarm- set to file a statement with 
the Securities and Exchanac Commission 
seekina approval to sc:U SS miUion worth of 
limited partnerships to be used for the pro
duction of lO pomoaraphic films. Film~ are 
to be produced with an eye toward both video 
cas.~ttes and cable tclcvisiot1. Principals in 

the new firm arc the same as those in IFC 
Entertainment Ltd., which provides the Eros 
p.xn film ~ for subscription TV outlets. 

The Dorfman column reviewed the profit 
potential of porno video cassettes, and 
quoted Roacr Chan, sales manaaer of 
Caballero Control Corp. of California as say
ina, " ... we're aoina to grow bccawe we're 
puttina a lot more quality into these films." 
Dorfman identifies Caballero Control Corp. 
as "one of the country's Jaracst producers 
or· porno films for video cassettes. 

Roser Oan and three associates at Cabal
lero arc defendants in an upcomina Ml· 
PORN trial, charaed with conspiracy to 
transport obscene matter interstate, and 
interstate transportation of obscene material. 
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Dear Lodi City Council Members& 

0 
January 15, 1983 
2115 Jackson St. 
Lodi, Ca. 

Revelant to the "Playboy" channel that King Broaccasting is 
currently promoting for programming in Lodi, and \:hat is being 
debated by the Lodi City Council for possible regulartory 
action, may I please add my point of view. 

Since following this issue I have made some inquiries into the 
complexities of passing a city ordinance. I spoke with the 
Sac ramen to City Attorneys off icc to hc<H how they handled the 
issue. I ,also, have a copy of the ordinanct• they passed. 

Given the law5 and conditions, there is no doubt of the com
plexities of the issue. I know the members of the City Council 
are all mo~al people trying to do a "gm~" job for Lodi. 
However, in this tirne when our society has so many social 
problems l believe it is necessary to rnake value judgements 
when you are elected representatives, of course, within the 
framework of the law. It woulJ seem clearly apparent that 
no responsible person would 3.dvocate children watching explicit 
sex, particularily if it is reasoned to be obscene or 
pornographic. Ofcourse, the <~uestion is what is obscene? 
The Supreme Court had difficulity am;wering the question. 
However, as I read the decision, my understanding is that a 
community can decide that for them~elves. I would like to 
see the City Council make such a resolution, as related to 
children viewing "Movie Vision", or "Playboy" programming. 

My concern is that of adding any more explicit sex viewing to 
what is already available on our public. airways. Children 
are not fully developed in their physical, mental, or emotional 
growth, and neitr.er do they come equiped with a full set of 
value judgements when they are born. Peer pressures are, and 
always have been significant1now even more-so in our changing 
society, with many single parents and, two working parents. 
In many cases when two parents are working it is because of 
economic pressures, and the television becomes a "baby sitterr 
as well as the only form of recreation and entertainment. 
I agree with Deanna cnright, manager of Lodi Cable T.V. 
when she states that the responsibility for monitoring what 
a minor watches on Television lays with the parents. However, 
the unfortunate truth is that many parents in our society are 
not taking, or cannot take responsibility for their children. 
Rea teen-age promiscuity, teen-age birth-rate ( the entire 
birth rate in the u.s. is highest among teen-agers), not to 
mention venera! diseases, among which herpies is at epidemic 
proportions. This is a social problem for which all who pay 
taxes are paying an economic price, not to add the tragedy of 
was~ed human lives. 
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Where do moral attitudes develop, or for that matter any 
attitude? Some people would like to believe soley in the 
home. This is not true. After a certain very young age 
peers, and society have more affect. Children do not live 
in a parent controlled world. They are exposed to much 

(2) 

more adult media then is desirable. Many children are 
growing up without a single appropriate role model in their 
life, and for that matter without a single person to discuss 
developmental problems with. Books, magazines, T.V., and 
peers become the parents. Some people say "Oh, 1 never did 
that with my child", or •that chilo is exposed to inappro
priate behavior in their own home,so what's the difference?" 

The difference is the guani ty of exposu~. The real problem 
with more "Playboy"progra.mming is not specifically how 
obscene is it, or maybe its not at all, for an adult,but 
that this type of programming has become commonplace. What 
becomes commonplace can seem normal, anct especially to 
children who have little to compare with. In one study of 
teen-agers, 14 and 15 year olds said they felt "abnormal" 
if they had not engaged in sex by 1.5 years, this included boys 
and girls, and felt pr~ssure to become involverl even when not 
wanting to. There is no doubt, we are dealing· with a social 
problem that has many implications. There are many in society 
ready to exploit economically, the weak and the young, and 
rationalize doing so. I cannot say this is true of King 
Broadcasting, or that the "Playboy" station is obscene, becaus~ 
I donft know. 

My concerns are not to suggest limiting anyone's freedom,or 
suggest that The City Council legislate morality,although 
most of our laws have a moral foundation,but my concerns are 
to suggest that fr~edom under the First Ammendment inctudes 
everyone. 1 have a right to say, as do others in our 
community that we want some restrictions on the use of our 
public airways, and some kinds of publically stated re
strictions placed upon children viewing obscene or "sexually 
explitit material. 

The Lodi Public Library has a policy that restricts children 
from checking out adult fiction. T.V. is much more p.)werfully 
graphic, and ,also, interprets for us. Books have an in
herent restrictive conditi6n, which is readership is dependent 
upon vocabulary and comprehension. 

1 suggest that The City Council find a way, within the frame
work of the law to make an unmistakable resolution regarding 
this issue that will restrict,or limit more programming in 
Lodi,of the nature of the "Playboy" type,or make it more 
difficult for children to see. 

Thank you for listening. 

Very truly yours, 
~-
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Dear Randy: 

0 i"'~lOIQOhll LO\:Ii.lalll 

Bob Mattheis 
January 17, 1983 

I would like to share my thoughts with you regarding the availability of 
the Playboy Channel in Lodi through Lodi Cable T.V. 

Although I have not vi~d the material proposeJ for broadcast, I understand 
that it is prUn&rily concerned with graphic depictiG~s of human sexual relations. 
I personally believe that sustained viewing of such material by adults as well as 
children is destructive to the emotional, mental and spiritual well being of such 
viewers. Should anyone seek my guidance regarding the decision to make such pro
gramning available in theii hane I would speak against it. I do not believe that 
a responsible, mature christian would make a decision to have this progranming 
in their haDe. 

I do, however, oppose any action by the Lodi City Col.Dlcil which 'WOUld place 
restraints on what kinds of material are viewed by what persons in the privacy 
of an individuals bane. Not only is such an ordinance unenforeceable, it takes 
responsibility away from parents and citizens and places it with the City Council. 
There are other means by which concerned citizens can act to express their dislike 
for the presence of the Playboy ~el in Lodi. · 

There is abmdant evidence that violence in T.V. progranming (freely available 
over Owmels 3, 10, 13,40) is also extremely hannful to children who have a heavy 
exposure to T.V. Programning. I personally believe that the outrageous morality 
depicted m "Soaps" is also destructive. We will not solve the morality problem 
by placing lock boxes on the Playboy Channel. We will begin to make a difference 
if we dare to face our own addiction to T.V. and move past it to selective T.V. 
viewing. Should we, as cmcerned citizens ard/or COIIIIdtted christians strongly 
oppose the Playboy Olannel, we can cancel our subscription to cable T.V. until 
such time as it is no l()llg\ir offered here. 

Surely wo can live without cable! We do not need legislative action to make 
us do what we feel should be clone. In this case, power docs not reside in law, 
but in the convictions of the people of Lodi. Lets not make saJConc else be tlV! 
"bad guy." It's our responsibility and we have the power entirely apart from the 
l~islative process. It's called "subscription power." No one would be emotionally, 
sp1ri tually, or mentally banned if cable was removed fran their haDes or fran the 
l.odi market. In fact, I strongly suspect that the quality of our life would improve 
if we chose to watch less T.V. Now, let's stop giving Lodi Cable T.V. and Playboy 
Olannel free publicity and be about the business of being responsible citizens. 

Thanks for listening. Feel ~ to share any of my views if you should care 
to do so. 

nc:.ererell;;y, -( 

0~0}~ 
Pastor Robert Mattheis 
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'------ IN CHRIST, , , Growing 1 1 1 Caring 1 1 1 W/tntsslng , , , Worshipping -------
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