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r UNCIL COl\Il\lUNICATIO··· 

·I NO. 
TO THE CITY COUNCIL 

FROM: THE CITY MANAGER'S OFFICE 

DATE 

February 27, 1986 

SUBJECT: SUPPORI' OF FAIR RESPONSIBILITY Acr OF 1986 

REX:XM1ENDED ACI'IOO: That the City Council adopt Resolution No. 
expressl.nj support for the Fair Responsibil ~ ty Act of 
1986. 

Bt\CKGRalND INFOR-1ATION: This resolution urges support of that ballot measure 
in the June 3 election that addresses the "deep [X>Cket" 
doctrine. It will awear as Plup:>sition 51. The 

City Council has expressed its support of such action in the past. The City 
Council has been asked by a citizens' group backi.rg the initiative, Taxpayers 
for Fair Responsibility, to adopt the attachErl resolution (Exhibit A). 

TAP/lh 

Th:lnas A. Peterron 
City Manager 



RESOLUTION 

WHEREAS, the state of California faces a crisis 
inflicting financial havoc on our state and local 
governments, public schools, private business and non-profit 
organizations; and 

WHEREAS, this crisis is the unaffordability and 
unavailability of liability insurance; and 

WHEREAS, the crisis.is largely the result of the unfair 
•deep pocket• doctrine under which defendants can be held 
responsible for 100% of damages in rnultiple-psrty .personal 
injury actions even if the defendant is found to be as little 
as one percent at fault; and 

WHEREAS, this doctrine unfairly costs California cities 
and counties, public entities, businesses and professionals 
hundreds of millions of dollars in court judgments and 
settlements, legal expenses, and increased insurance costs; 
and 

WHEREAS, California taxpayers and consumers ultimately 
bear these costs in their taxes and through increased prices 
for goods, services and insurance; and 

WHEREAS, these costs have resulted in the reduction of 
vital government services to the people of California, 
including the grounding of police, fire and emergency 
vehicles, park and library closings, limitation of activities 
in public schools, and disruptions of public transportation, 
which imperils the safety, health and welfare of our 
citizens; and 

WHEREAS, at least ~3 California cities are now uninsured 
and hundreds will be by July of this year; and 

WHEREAS, the Fair Responsibility Act of 198& is an 
initiative measure that will give California voters an 
opportunity to reform the inequities of the •deep pocket• 
doctrine by holding liability lawsuit defendants financially 
liable in closer proportion to their actual degree of fault; 
and 

--mor~--



WHEREAS, the County Supervisors Association of 
California, League of California Cities, California School 
Boards Association, California Chamber of Commerce, 
California Taxpayers Association, California State Parent
Teacher Association, California Manufacturers Association, 
National Federation of Independent Business, California 
District Attorneys Association, Association for California 
Tort Reform, California Police Chiefs Association, California 
Farm Bureau Federation, Consumer Alert, California State 
Sheriffs' Association,· California Dental Association, 
California Peace Officers Association, California Restaurant 
Association, California.Medical Association, Association of 
California Water Agencies, Agricultural Council of 
California, California Hospital Association, California 
Association of Resource Conservation Districts, California 
Trucking Association, California Defense Council, California 
Association of Publicly-Owned Transit Systems, California 
Association of 4WD Clubs, numerous engineer and insurance 
associations, several non-profit and social organizations 
that are having difficulty finding insurance, and other 
groups tave endorsed the Fair Responsibility Act of 1986: 
now, therefore be it 

RESOLVED that the 
endorses the Fair Responsibility Act initiative and urges its 
support and passage to relieve the financial strain the "deep 
pocket• law imposes on public entities, the private sector, 
and taxpayers and consumers. 

READ AND ADOPTED at ------------~~· California~ on this 
____ day of -------------' 1986, by 

Signed: ______________________ __ 



; l 

·-· -----------------------··---------·------------

CITY COUNCil THOMAS-A PETERSON 
C cty Manager 

DAVID M. HINCHMAN. Mayor 

FRED M. REID 
CITY OF LODI ALICE M. fUIMCHE 

Mayor Pro Tempore City Clerk 

lVELYN M. OLSON 

CITY HAll. 221 WEST PINE STREET 
CALL BOX 3C06 RONALD M STEIN 

JAMES W. PINKERlON. Jr. 

JOHN R. (Randy) SNIDER 

Tom Conn 

lODI. CALIFORNIA 95241-1910 
(209) 334-5634 

t-1arch 6, 1986 

Taxpayers for Fair Responsibility 
111 Anza Boulevard, Suite 406 
Burlingame, CA 94010 

Dear Mr. Conn: 

Enclosed please find Resolution No. 86-36 - "Resolution 
of the Lodi City Council Expressing Support for the 
Fair Responsibility Act of 1986", which was adopted 
by the Lodi City Council at its regular meeting of 
March 5, 198~. 

Should you have any questions, please do not hesitate 
to call this office. 

AMR:jj 

Very truly y~urs, 

~In~ 
Alice M. Reimche 
City Clerk 

City Attorney 



c:~Junty Supf•fVts~rs 
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Association 
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c~hforma Med,cal 
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Association o! Cali!orniil 
Insurance Companies 

Alliance o! 
American Insurers 

(Partial Lishnq) 

John H. Hodgson II, 
Treasurer 
l.D. 1850827 

Mr. Sfcrfl) 

C'llc/osecl iS fh e. (flfiJI"f#'tc.tiotl j o<.J 
rcque~h{. I hope if t>: CJf- help· 
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a.fon~ 1-a Suf~or},·v€. coullc/1 fvl~be.r 
w(c. c.v.'// 6c a hie fo li/l.clcde fJ..CW\ . 
<L~ uc/1. 

-{1. t:J.n k. 1ov 

fD Vv\ c <7 }'\ "\ 
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JAN 17 1986 
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C::~~ty Su.~e!""::scrs 
hsSOC:dllOn oi Cdhfomtd 

Ledque of C..h!orma 
C:t•es 

C.1i:torn•a Chdrr.ber 
oi Commerce 

Caiilorrua TdXPdyers 
Assoodtlon 

Cahfomta Manutacurers 
Assoctation 

Assoctauon for Cahlom:a 
Tort Reiorm 

C..i:.formd Medtc<~l 
Assoc:atton 

CdilfOmld Hospttal 
Assoctdtion 

Assocta!lon of C..hforrua 
Insurance Comp.5mes 

AU1ance of 
Amencan Insurers 

(Par-.i4l List:nq) 

John H. Hodc;son n. 
Treasurer 
I.D. ;850821 

~ SEW ~ QQB. "PEEP POCKETS" 

We are facing a cr1s1s in California; a cr1s1s that 
is inflicting financial havoc on our state and local 
governments, public school systems and private 
businesses -- and costing taxpayers and consumers 
untold millions of dollars. 

The crisis: the unaffordability and unavailability 
of liability insurance. 

A major contributing source: "deep pocket• lawsuits. 
Present law allows a plaintiff to recover 100% of a 
damage award fro~ a co-defendant who is only 1% at 
fault in personal injury suits if other co
defendants L·re unable to pay. 

This is unfair to cities, to counties, to school 
boards, to businesses and professionals. It is 
unfair to the taxpayer and consumer. 

Why is this law in existence? Prior to 1975, a 
plaintiff found even partially at fault for his own 
injuries could not collect for any damages. A court 
ruling later determi~ed that in personal injury 
c~ses involving more than one defendant, each 
defendant was responsible for economic damages 
{medical costs, lost earnings, etc.) and non
economic damages (mental suffering,etc.) in direct 
proportion to their respective degrees of fault. 

In 1978, the California Supreme Court ruled that 
defendants with substantial assets or insurance 
{that is, wich "deep pockets") could be forced to 
pay 100% of all damages, even if they were found 
only 1% at fault in instances where other defendants 
lacked funds. This is known as the doctrine of 
joint and several liability and it remains in 
effect. 

The law tempts the plaintiff (or his attorney} to go 
where the money is, not just where the fault lies. 
Not surprisingly, the practical application of this 
doctrine has increasingly been to name governmental 
ent.i.ti.es and business.es as co-defendants in cases 
where they are only peripherally involved but might 
be found slightly at fault. Without the lure of 
their "deep pockets," they would not have becone 
defendants.. · 



Some exa:nples: 

In So. Californi?, ~ ~ 1er pulled onto what he thought was 
the shoulder o: the Ver .Jra Freeway and raised the hood of 
his car. Ho~ever, thete was no shoulder there: he had 
stopped in t.he right-hand lane of traffic. A drunk driver 
traveling about 60 mph cras~~d into his car, leaving him 
permanently disabled. The victi~ sued the drunk driver, 
the restau.:ant in which she had been drinking and the State 
of California. His claim against the State: there should 
have been a sign warning drivers there was no shoulder at 
that point. He collected $8.2 million. 

In Irvine, a ~lind college student with a guide dog crossed 
the street en a green light. A car jumped the light, 
injured the student and killed the dog. The victim sued 
both the driver and the city. Claim against the city: the 
intersection should have had "walk" lights. (The dog, 
however, was trained to go on green.) The driver paid 
$100,000. The city entered a structured settle8ent for 
$1.7 million. 

It is obviously not difficult to prove that a •deep pocket• is 
at least l\ at fault. A League of California Cities survey 
showed that 163 cities paid out more than $20 million in "deep 
pocket• judgcents in 1983-84 -- up from $5 million in 1981-82. 
City officials estima~~ they face a combined potential e~posure 
of more than $210 million in the next two years. 

Since it has becoce common practice to include the State 
Depart~ent of Transportation in nearly all litigation involving 
accidents on state highways, the n~mber of personal injury 
cases filed against Caltrans jumped from 27 in 1973 to 512-last 
year. That is a 440\ increase in financial claims -- from $230 
million to more than one billion. 

Wbo bears the cost of these settlements and judgments? Make no 
mistak~ -- the •deep pocket• is ~ pocket. 

Taxpayers pay in the-form of high taxes and drastically reduced 
governmental services. QDeep pocket• settlements and the 
increased risk assigned to governmental entities as a result of 
the 1978 ruling have helped send liability insuran~e premiums 
higher and higher. 

" Cities and counties are finding commercial liability insurance 
either unaffordable or unavailable. nore than 30 cities have 
no liability insurance whatever and more than a dozen others 
are inadequately insured. The list is expected to grow as 
policies come up for renewal. 

As a result, services have been affected dramatically. Some 
police and fire vehicles have been grounded; public 3Chools 
have been forced to curtail activities; garbage collections 
have been stalled; public buses hav2 been halted. Even a 
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~unici?al govern~ent or school district lu=~Y tnough to s2t 
liability insurance ~~st di~ert Jol:~rs E~~~ o~her services ~o 
?ay ~or the huge pre~i~~s. 

Consumers pay i~ the form of high pr:ces for goods and serv:c~s 
and higher premiums for our own insurance. }:ivate b~sine~3c~ 
and the professionals ,,·bo :;erve us :::1ust pass :::.i;eir i:1crease::i 
ins~rance costs on to the consu~ers. 

Clearly, the problem can only get worse. The solution? Refer~ 
the •deep pocket" law. Efforts to achieve this have ~een 
fruitless in the Legislature over a period of ye~r:;. ~our 
tines a refer~ bill was approved by the Senate only to die in 
:-he Assembly Judiciary Comr:1ittee unc:ier t:he extrene lobbying 
?ressures of the California Trial Lawyers ~ssociation. (The 
Californid Trial Lav~ers Association, incicentally, gave ~ore 
money, by far, to legislators' ca~paign funds in 1985 than any 
other organization in California.) 

Prustrated by the stacked deck in the Assembly and smarting 
from the increasing number of •deep pocket~ lawsuits, with the 
resulting increased cost and reduced availaoility of liability 
insurance, local government, business and professional 
organizations joined forces to take their case for fairness 
dir.ectly to the people of California. 

They for~ed a coalition to put the ~ eespons1bility ~ ~ 
~on the ballot -- an initiative virtually identical to S375 
by Senator John r. Foran -- the ill-fated legislative reform 
bill. Included among the supporters: t!1e County Su?ervisors 
Association of California, League of California Cities, 
California Cha:nber of Conme::ce, Califor:t ia Ta:cpayP.r s 
Association, California ~edical Association, California 
~anufacturers Association, California School Eoards 
Association, Association for California Tort Reforn, California 
?alice Chiefs Association, California Pence Officers 
Association, California Far~ Bureau, and nur:1erous insurance 
industry groups. 

Tte initiative would not alter present law as it applies to 
econor.tic damages. t'lith regard to the huge non-econor:1ic a·.vards 
(for such things as emotional distress ~nd the like), the 
initiative would restore the notion of ?ayment in ditect 
?CO?Ortion to one's degree of responsi~ility. If a ~a
defendant is found 10~ at fault for an accident, that party 
would pay 10' -- no Qore and no less -- of the total non
economic a\-tard. 

This is a measure that is based on common sense and down-to
earth fairness. There is oO suoerfund in the sky from which 
multi-million dollar awards are-paid. The money comes from our 
pockets. 

The time to act is now. Help us sew up the deep pockets. 

-3-



RESOLUTION 

WHEREAS, the present joint and several liability law, also known 
as the "Deep Pocket Doctrine", has unfairly cost the cities of California 
millions of dollars in court judgments. settlements. legal costs, skyrock
eting insurance premiums and difficulty in obtaining adequate liability 
insurance coverage; and 

WHEREAS, this same doctrine has also cost other governmental bodies, 
business firms and professionals many millions of dollars; and 

WH£REAS, ultimately this cost is unfairly borne by the taxpayers and 
consumers of California; and·· . 

WHEREAS, many cities, other governmental bodies, business firms and 
professionals are selected as defendant~ in lawsuits merely because of 
their perceived assets or·insurance and often are found only fractionally 
at fault but must pay n~st or all of the judgment because the defendants 
most at fault cannot pay; and 

WHEREAS, the cost of this is unfairly borne by the taxpayers and 
consumers of California; and 

WHEREAS, the "Fair Responsibility Act of 1986" is an initiative 
measure that would give .the voters of California an opportunity to reform 
the inequities and injustices of the "Deep Pocket Doctrine•• by holding 
liability lawsuit defendants financially lidble in closer proportion to 
their degree of fault; now, therefore be it 

RESOLVED that the City Council of the City of---=-------=--
endorse the "Fa·:r Responsibility Act .of 1986" and urge its support and 
passage to relieve the financial strain imposed on local government and 
its taxpayers. 

READ AND ADOPTED at , California, on this ------------------
---- day of ___ --"" __ , 198 _, by a majority 
vote of the ci~ly elected ~embers of said City Council. 

Signed: 

{Print or type name) 

(Office or litle) 

Pnone: 



Why Cities Can't Get 
Liability Insurance 

by D. Michat>/ Enfield 

By now. vinually everyone i!> aware 
of the desperate condition of 
California's cities and counties 

in the area of insurance protection. As 
of July of this year. a great many of the 
cities and counties in the state have been 
uninsured beyond a small primary limit 
of liability. Of those that are "bare.·· the 
lucky ones are those which havt elected 
not to pay the exorbitant premiums nec
essary to purchalie excess coverage lay
ers. The unfortunate municipalities 
simply have been unable to find e~tcess 
covera~e at any price. And. many more 
California cities and counties will find 
themselves unin~urable by 1987. The in
evitable question therefore must be 
asked: Why? What happened'! 

Although magicians are not suppos*.'d 
to divulge the ~crets of their craft. I will 
admit it is a fairly easy thing to predict 
the recurring collapse!> of the public en
tity liability insurance market. even be
yond the ability to predkt the inevitable 
cycles of the overall in!lurance market. 

The insurance industrv is dramati
cally !>Usceptible to the ·l~w!i of supply 
and demand. When the supply of capital 
in the indu!ltry ill hi!!h. as it has been ior 
many years up until now. there i• vir
tually nothing - !>UCh as the cmt of raw 
material!. in the manufacturing industry 
- to resi!>t the inellorablc movement to
ward broad coverages and low prices. 
When the ~upply of capital is limited rei· 
ativc to the demand. as it is todav. there 
i,. nuthin!! tn impede thl." erusinn ~lf 1."0\'· 
c:rage,. and the e\pl,l!>iun uf prc:mium 
1."\lSb. 

This is con\·entional wisdom and it is 
widely understood. less obvioU!>. e!-pe· 
cially to those not actively involved in 
the insuranl-e industrv. is the impact of 
th\:se shift~o in supply 'and demand upon 
cc:rtain das!les of risk. 8\· daM•C!o uf ri11k 
I mean b\lth types of coverage. su~·h as 
earthquake msurance or envirun~ntal 

. tD. Michul'i Enfield;_, Mu11u,:mg D1· 
rt•ctor of , .. fuf.\h u~1d Mc·Cll'l!fhJn ill Sun 
f'rulln.ko.l 

impairment liability insurance. as "ell 
as identifiable buying gr,lups ... uch as 
pharmaceutical C\lmpanie~ or public en· 
tities. When signific;~nt ant\lUDI!> of new 
capital enter the insuran~·e market. typ· 
ically through the les~ re~ulated reinsur· 
ance sector. thi~o new ~·apltal mu!ol find 
!lOme way of attracting a \hare of the 
market away from the e\tablished 
~oources of in~urancc. \1-hi~·h hu,c:r' al· 
ways find mor\' '""~·urc. and thc:ref,m: 

I n>ntillllt'cl on pa~f' 5 J 



~------·--·-----------------------
Why Citi~s Can•t Get lnsurann 
r Clllltillut'd from pufl,t' ]J 

h i~ no !'ecret that the only way~ to 

-ttu.:lly attract ~uch a market !.hare are 
t-~ ,,ffering type~ of coverage not gen
.:rally available fwm the eMabli,.hed 
inl'urance market!.. or by offering 
cu,.mmary insurance coverages to buy
mg grou~ not particularly \l.ell ~rved 
tw the con,;entional marketplace. C••n
"~r .. cly. when the 'upply of capital an the 
marletplace \Uddenly and dramatically 
,·,mtracl!.. a!- it has ewer the past year. the 
:..-mainin~ source" of in\urance C•"'"e ·a~e 
tl.:ed not offer anything but the mo\t 
pro,aic forms of ctwera~e to the lea\t 
hazardous ri~k groups to meet the1r 
under"' riting bud!!ets. 

A.:cordin~ly. in times of an ell.ces" 
supplv of .:apital. insurance companies 
arc dt1ven by the ..ear.:h for market share 
~"en at the ri!it.. they mi!!ht al..o he dri"en 
••ut ,,f l'lusine,s. Nut to -.eek that market 
·h.lfe hy offerint! favorable term" cer
t;.unly would drive thc..e .:ompanies out 
''' bul'ine'~ for lack of any customers 
at all. 

The airline indum\· tends to ellhibit 
..orne of the !>arne curiou" ~havi•lr pat
tern" in search of market share. For ex
ample. althuugh it may cost ~~(M.I to fly 
-..>meunc f rtlm Cttast Ill t:\last. un.:e a new 
rl.t~er enter .. thclli.:ture in the lt>rm til a 
no:"' airline ur a new r.>ule. that new 
rla~~r may immediately tltf.:r hi fly 
... ,meunc .:n:l't hl""'la't fur Sltllt. th.:r.:by 
J<~,in!! S~IKI per pa .. l-cnger. l-imply ttl ob
tatr. a market .. t-are. Then. thc other a1r· 
li1: ' imm"•diateh "'ill fall mer ••ne 
anuther in an .:fll1rt tl' mat~·h the'.: ah
'urd fare,. Th1' 'U!!~e't' a .:~ni~al par· 
alld b.:t"'"-cn the anlinc and m'ur.trR·t: 
mdu,tric': if ~·~u thin!. there i' 'u.:h a 
thmt! a' a r.:all~ !!•"Ill anhn~. y••u 'imp!~ 
h.,,~·n·t tln"n ••lt~·n ~·n••u::h: anJ 11 ~"u 
thml. th··~·· 1 .. -'" '"'uran~·.: ,·,•mr.tn~ th.tt 
I' mJ.:J"·nJ.:nt •lith~ 'uppl~ .m.' J,·m;mJ 
·~·h:. ~··u .. nnrl~ ha,.:n't "'-'.:n hu~m:: 
m .. ur;m.:.: Inn~ .:n••u~h 

T
tk:J"''a'lati•'nulth"·rr.•r.:rt~ and 
,·;~,u.lh~ m .. ur .. n.·,• nurl.,·trta~··· 

t>..·;:.m m th,· 'run;: ,,, 1•1!\J .• 1 .. 

m.•1••r '"''u"n"· •••mp.1m•·' "'-';:.m h• n,·. 
;:1 1lr.u,· th•· r.·n··"·'' "' th.·u r,·m .. ur;.tn.-· 
tr.-..u.·, ,.,r111n;: ••n Jul~ I ••I th.tt ~····• 
Su.-h tr•'.lll•"' .u.· th•· nwth .. d t>~ "hrd1 
lll'lll;rn.·,· ,·.,mp.ml,., .. l.s~ .. 11··. "nh 
r.·m,ur o~n.:,· un.kn' ut.:r'. '"'-.'""' po •r · 
lh>O' "' th~· "'1. th.·~ h.t\\" .l .... llllll·.t ~-~ 
rnl\ •Jm;: l.u;:.· It nut' .. , lt.tl"tthl~ lllllkl 
·' 'm;:k P""'" lh,· 11\ ··r" hdnun;: m.o· 
i""'~ "' -u.-h rl"m .. ur.m.·.: trl".•ll•·' ,·,r~r•· 
.slli\U;IIJ~ •'ll ,·,th,·r th.: llf'l ••I .luh ~>I th,· 

first of January. 
And so. on July I. 1984. :he industry 

witnes~d the first ~ignificant tiyhtening 
of rein~urance treaties in ho.lf J dozen 
year~. Smce then. on January I and July 
l of thi~ year. virtually every 1ein~urance 
treaty in existence has been ~"erely re
micted. and mariy have simply cea~d 
to exist. Accordingly. in,urance com
par.ier. which had previou~ly pro,·ided 
frve and ten million dollar" of covera~e. 
or more. for a !'ingle inl-ured are now able 
to provide hmits of only S500.000 or 
S I .000.000. 

Thu!>. to obtain S 10 million covera~e 
in l9tl5. a!' many a~ !>ix or ..even in"ur-

This logically absurd 
doctrine amounts to 
nothing less than a social 
redistribution of wealth, 
and the nation's insurance 
underwriters no longer are 
prepared to support such 
madness • 

a nee compani1~~ must he or,anized to in
l-Ure the ril>k whi~h might ha\e heen 
rrn\ idcd hy a ~in~lc in .. uran~·e cumrany 
in I~X-l. . 

llnfortunatelv. tho~e ri~J. dal-~e' ,,r 
hu~in!! ~fl1Upll ~hi\:h have newr "'-'~n 
ahle Ill attra~t the rank and file of the 
in)lurin,!! t:•'mranie' in the ct•untry to the 
n~!!llliatin!! tat-le. 'imply \l.tnJ UJ'I "'-'tnf 
maJI:~u.tt~ly m'ured ur r.:rhaJ'' n•1t m
'ur~d at all. In Cahll•rnia. th"' da" ••f 
n'k al"'"'' tk,a,tat.:J h\ 'u.:h .1 m.tr~.:t 
turn 1.,. .:~lth~uak~· '"'~ran~·.:. anJ the 
hu~ '"!! !!fl•ur rr~·~u.·ntl~ .tband·>n~J h~ 
th,· 1n,urm;: ... ~mmumt~ I' thr: puhh~· 

'"'""'"'f 
Th,·r~ arl" a numl>..·r uf r,·a"'"' "''''t 

in,uram:~· .: .. mp.tnl.:' "111 n•'t•ltll.'r tl.'rm' 
lur puhli~· -'!!~·n~·ll.'' unk" thr:~ ha\O: ln. 
that I' unl.:" th~· n.·~·J h•t m.trl.l"t 'h.tr,• 
Jrl\.:' th,·m '" "'""' t~·11n' "' t>u~··r, th··~ 
••th,·r\\1,,. "••uiJ n••l '"'h h• l>t.• ·''"''I· 
·•••··I '' 1th hr,t. th•· t-u~ tn!! h .• t-u .. ••I 
put>h,· -')!~·n,.,,., ,,·.:m •• r..•n•· JIIJ .. •un· 
t~·rrr••Ju.tt'l" h• "'"'' un.kr\\111•''' In 
:t.IJIII••n: "h.·n nq:••llo~lln;: \\ llh th,· r '''
lll;on;~::~·r.. lur th.·-.· rut-h,· ,·nlllh:'. th,· 
un,.kr\l.llt~·r, l.n•'" th··~ Jr•· nllt ,J,•.thlll! 
"1th th.· ulltm.st.· J,·, I'"'" m.sl.~·r, Th,· 
\'l,·.to:J r:•".:rntn:: h·•J\ ••I ,.J,·h put>h.: 
,·nttl\ n"l.stlll.llll~ th .• t· r••\\0:1. JllJ th.· 
h1;:hl~ ,·h.II;!•·J po•llll,,d .olll\l"ph,·r,• Ill 

which msurance contract!. are aw:uded 
to competing bmkers and agenh i!o well 
known to underwriter!.. 

And. there" the matter of the hidrl:;"g 
proce~l- it..eiL a !-)"!item wh1ch 1~ rev1led 
by alrntllot e·,ery inl-urance underwnter 
in the country. Beyond all of thi .... there 
i~ the h1ghly negative mk profile <>f Cal
ifornia Cttie!- and countrie!o. Bee au!ie of 
the ruad mamtenance re,p<•n,ihthliC'lo of 
the'e JUfl'dlction ... under" rtter .. hc:he'e 
there 1~ a va't uncontrolled - - :1 nd un
~·untrollab!e ·- J'IUhh.: e'f""Ure. 

By far the mo't inl>idiuu' fa.:tor. how
ever. l!o the ··toint and ..everal liabilit\ ·· 
or ··deep puc.ket .. phent>mcnon m c;h. 
forma. Th1" i' the law tw "'h1.:h a .:11\" or 
county can be a'~e,-.ed 100 J'lt'h·eni of 
the liat-oiluy for damage or injury. ever. 
though their actual !ohar•: of the negli
gence may have been a fr \ftion nf a per
cent. in any situation where the plaintiff 
in a legal action i~ unable to rcccwer 
awarded dama~el- from the primar~ tort
fea~or. l'nder th1' ··joint and -.cverar· 
doctrine. a city or cuunty ma> he alol.cd 
to !otand a S~.000.000 judgment at:ain\t 
an unin!>ured drunk dri,·er Mmply l'le
cau~e of a minor. but definable. im~
fection in the roadbed. 

Thi1> lo~icafly ah!.urd doctrine 
amount~ tuoothin!! les!o than a ~~.:ial re
di!otrihution of wealth. and the nation\ 
in .. uran.:e underwriter!. no lon~er are 
rrcpared tO ~UpJ'Il>rl 'Ut:h madnC"loS. ThU!o. 
a .. mmc and m,1rc ~·itte .. and countiel- are 
f•>rccd to ,cJI"-in ... ure "·a,t am•>unts of 
public liabihty. the:c:"J~>int and -.t:\eral h
ahilit) ·· dno:trin~ he~·,•me!oo nnthin~ le'!o 
th.sn a ~un trained at the hcadlo of the 
!>lat.:\ ta\payer,. 

A' t.ml! a' the .:•>st .~r thi" mi..,l!uided 
dn.:um.: ;, l>t.1rn.: t>~ the '""·'-h••l.icr' u{ 
th\· ~·a,ualt~ in,ur .tn.:e ~-,,mranie' in the 
l"nn.:J St.tt.: ... 'l!!ntli.:.tnt pul>lh: 'UJlJ'Il>rt 
t\•r I.:::•,Jall\\.' f'-'h•rm 1' unhkdy. But J' 

umn .. ur,·J munt.:tr.thll~'' "'-';:m h> turn ht 
th•· d~·h•ratt:. thfl•u;:h m~·r,·.a"'·d ta'"''· 
h• pa~ hll thO: lll.l"l'l.\' umn,uro:d .IUJ)!• 
m~:nt' r.:turn.:d .tl!aJO'I th~·m 1n th'-''"' 
.. ,,1101 anJ "''Wr.tl i1.thllll\ .. Ia\\ .. un ... the 
rut-h.· \\Ill 1-.•ftn ... Jcn\.m..J r~·;:i ... lall\l.' 
r,·!l•rm 

B ul '' h;at ·'"' •ut th,· lll'ur .m..-.: lll.tr· 
1-,·tpl.l"' 11'•·11 I \\ h,·n "1!1 'I;!· 
1\llllollll .lllh'Ullt' t>l \ OIJ'll.tl 

••·tmn t•• the- .111-ut.sn .. · nr.sr~•·t 1 Th,·r,· 
.u,· n .. , 1.:.11 .tn:,,,.,, In lh•· t 1r't h.tll ••I 
th•' J,·, .~J.· th.· 'urrl~ ''' r.:m,ur.sn.:.
• .tpll.ll. ,~, .1 tun.:t1•>n ••I th•· fl'k d~·manJ. 
"·I' mtl.&I\'J l.tr "'-'~••nJ .10~ k,,., prt:\1· 
,,u,f\ l.n•'" n m thl' ,·~·ntun. Th,·r~· \\~'rl.' 
.s nu.m"'-·r ''' r,·.s"'"' h•r th1 ... The ahl.'r· 



Wh~ Cities Can't Gel ln~urance 
(UI/I(IIIIIt'Jjmm f'tl,l!t' )/ 

natl\1." form' of mve~tmem '>'llh \\ht(h 
the m'uran.:e mdu~try had to (llmp.:t.: m 
order to ;!llract mvc,tment .:apttal \\t're 
\ery unattr<u:l!\t when the ··~oft" m'ur
ance market bt:~an tn the late ~~.:vn:!lt:~ 
The Dow Jone~ Average. for nample. 
sto\ld at a lev-el 'orne 600 point' lo\\er 
than 11 is today. 

But the most significant attraction of 
the msuranl·e market a~ a !>unable place 
for investment wa~ it!> unique ability to 
quickly rai!ie large multiples of mvested 
sums for purposes of reinve~tment m var

markets. 

In th.: lat.: 7(h. •h.: prnlll' rate bc~.:~n 
an tnt:\orable and not p.:~rttl·ul.:~rl:- ,Jow 
rt,.:to 21 pa.:ent At that rate ofr.:turn. 
a r;s,uahy m,uranc.: n•mpan~ .-ould 'tr· 
tuall~ dt>uhk ''' or1ganal 10\'l''ln" nt wdt 
!>.:fw.: 11 \\(>uld C\Cr !>.: r~.:4utred "' a.:. 
lu.1lly make loss paym.:nts m mt"l "~
ntft.:ant l·a,c,_ So the ru'h wa~ on. and 
by the early KO\ there \\as an unprcn~
dcnt~.:d glut of mwran..:c: l·apttal m th.: 
market Th1~ resulted in an abundant 
wppl~ of t_nc,pensi\·e earthquak.: m~ur
an..:e tn California. a~ well as tn an 
unprecedented number of in~ura n..:e 
companie~ prepared to offer liability to 

California public entities. 
But now. not only is the abundant rein-

sur an..:.: gone. but th.: d.:dtnm.: ·'"'t. 
and pt•licy-ht•lder, 'urplu· .. t t!:~- \. 
AmcrKan pr<>p.:ny and , .J·~,_,,. 
an.:e n•mp.mt.:' m 141\-l h ... ;,, 
duced by alm••~t S5 t>tll .. •n J ... ,_. 
prtm.trtl:> as a n:·•ult ''' :tJ,.:r., j,,_, ,. , 

pcn.:n.:e. And ~m..:~.: th.: ~ .. khJ,•>.:"•t th,· 
tn~uran~·e tndu,tr~ ctfe~·tt,,·l~ -prn .- 111 

an:- m'urani:e (11mp01n:- I r.•m .. t--..,rhm~ 
prc:nuum. man:- ~tvt·n ..:alenJ .. r ,, ... ,. ,;, 
a rate ol more than ;~t>,>ut t~ •• ~nd ,.,. .. 
half time~ the CtlmbtncJ .... ",.,. ,,.,, t 
plu" of th.: c.tmp.tn:-. !hat )' Pi:: 
du..:ll"n m surplu~ effn:tl\.:h r.-, 
the .tmount of pr.:mtUm th.tt u;uiJ r., ,,,. 
sorbed by all wmpanic:' 10 I%~ t>~ r,·r 
hap!> a" mul·h a~ Sl:!.5 btlli,,n d••ll.:~r' 

At the same ttme. gtH.'n th.:lactthat 
price increa!iC!'> have mu,t r.:c.:ntl~ hc~un 
to border on the a .. tronomical. tar lc" 
risk can be insured for each prl'mtum 
dollar. 

As a consequence. a great dcal,,t 
insured property and casuah~ r''" ,. 
198~ necessarily must be: unin~ur.:d m 
1985. In !iome ca!>es. tha~ i~ a.:hn:,.:d h\ 
simply providing dramati,:ally lu\\t;r 
limits of liability to major bu)ers ''' 
insurance. 

For instance. it has not been unu,ual 
to find $100 million dollar program~ r,·. 
newing for limits of as httle asS Ill nul 
lion. In addition. certJin t~P<'' • 
insurance have been mo' ing to'>'o~t.l 
complete extinction. Am•lng the ~·m.:r
ages which are now scan.:e. if a\ailabl.: 

.. at all. are environmental tmpatrment h· 
abilitv insuranl·e. directors and offi.:cr' 
liability insurance. pubh"· offu:ial' ha

.-.•· bility insurance. and an~ kind of pwft:,. 
· : sional errors and omt .. sltlO .. in ... uranc.: 



Some insurance companies began to ra
ciontheir remaining premium absorption -
capacities as early as February. in antiC
i~ation of heing unable to provide re
newal terms 10 lon~_!·time clients. Some 
insurance companiel> have ceased writ-
ing zny additional business at all for the 
rest of 1985. There arc growing fears 
that very little insurance will be available 
in the Ialit quarter of thi" year. forcinl! 
many otherwise insurable risb to 'o un
protected until January I. 1986. when 
all of the property and casualty in,.ur
ancc companies will have new premium 
hudgets available. 

Fu;.hermore, unless there 
is kgislDtive reform of the 
'joinl and several liability' 
problem, iJ is quite possible 
conditions never will 
improve for California 
cities and counties. 

providing liability insurance in the pub
lic sector: Virtually ail of the o1her rom
panics have disappeared. with the 
exception of the Planet ln!'urance Com
pany. a relative newcomer to the public 
entity liability arena dunng the period of 
the soft market. 

But. neither of these companies can 
provide the lar~e limits of liability de
tired by the public a1enciel- in Califor
nia. Beyond a Sl million pnmary layer. 
el>sentially no market fur liabilit) cO\·
cra~e remain!' for citie .. and counlleloo an 
California at pre!'t'nt. 

It i!o almoM impo!>!>iblc to !>U~,e~t "A hat 
wtll happen ne\t. Ob\·iou~ly. Januar) I. 
1986. will bran' a new premium bud,et. 
and pos!oibly wme temporary increaloot' an 
capacity for public entitiel'. It il' d\ltlbtful 
there will be much incre~d capadty lor 
cities and countie~. howe,·er. becau~oe of 
their mi~rable risk profile. And what
ever capacity there i~o may be quickly 
eroded in 1986. juS~ ._,. it has been in 
1985. Given the current intere!lt r:ucs 
pre\-ailin' in the United States it ~rn!l 
unlikely that vast amounts of additional 
capita! are goinl! to be attracted to the 
insurance marketplace. 

In order for there to be a silnifteant 
increase in the North American property .. 
and cbUIIty iMurance market capacity. 

Given a!J or this. the simple reality is it would seem that surplur. must be an· 
that. as of July I. most in!>urance com- crea.d in the only other W-')' ~lliblc. 
panics became con,·inccd they easily · throu1h favorable underwritinl rc1>ult~. 
could e11.hamt their rcmainin1 premium Unfortunately. even if the 1985 premi-
budi!cts~ even if they only offered insur· ums result in an undcrwritinB profit. the 
ance to~ stores. As a con~qucnce. rcsullsofthatfa\'orablelo,.sratitlwillnot 
-iln)'ri~k greater; than that of a !'hoe !ilore 5ignificantly impact the nationwide 
is,coinparativety less likely to find in- undcrwritinl! capacity until 1987. .. 
surance available for the balance of this - Therefore. it !>Cems unlikely there wm 
~car. And at the top of the list of rcla- .- ' be any si~nifteant impro\'ement in the···.· 
ti\·ely unattractive ri~>k!. arc the cities and· · desperate condition of the public n"'k 
l!llUnlicl'> of California. !iCCior for at least IIi month,.. Further· 

;, . The loituatkm ha!> become a <ksperate more. unless there is lcBi .. lati\e retUrm 
\\flC indeed. In IQK~ there were a" many uf the "joint and ~eral-liability" pn~· 
3!0 ~0 in1ourance Cllmpanitll which. indi· ·. lem. it is quite pcl)Siblt conditivn' nt\~r 
\iduall)• ""i~ht ha\-e been able ,,,. otfer •. will impro\C for C:ahtornia \.'tlltll ;and 

. liabHit\ ·in);urancc tu ;a dl\· or cuunt\· in · countiel>. 
•• C~lif\trnta in amount!> ,,{ SS.OOO.OI.IO. · Finall\', it should be noted that in dif· 
!Sin;O()().OOO or more. All of July I.- facull ti~s such a .. the~. the tru .. tra· 
!Jll1'.5:bnl)') handful of cumpaniclo will tion!l in the public l>CI!tur int\'itabl~· pi'-e 
.·jir,l, ide any l.'ll\Cfal!t ua all. :and none tlf .· ril>t "'demand!>"" a le~islati\e Mllutl\tn. 
'}h~Ol can tfttctiwly pnwidt Rl<lfC than . in the fl'l'mot l!U\l'tnmental in\\lhtmtnt 

S I .nun.uuo in limit!> fur any l>in~lc in the in .. uran~e hu,me"'. Tht,, \If 
puhlk entit~ ,·uurl't. "A\lUid .. impl~ h.: an attempt t'' 
. lrl ,,nJer "' !!Uarantte a loo\turce uf in- deal wtth the '~"'P"'"'' uf the dt,ta~ 

'uran"'"' t\\r tht'tr rt'newtn!! l.'U''''mcr,, rather than tht' dt"''a'.: tt,\'Jf Uy ""'~'"l! 
the le:adin!! liability in .. urcr ktr publi~· hlr "Aayl' "' pa'li th.: hurden \ll ,,u~ It~· 
:ll!C'nl.'i•>!" in Caliti1rnia. the Tran!oCnnti· il'lativc tndul~cnl"c t•nh,thc bad.~ ut C:tl· 

· ····'''~·"'...., Jn..,wan-:e Cump:any. decided il~trnia\ tupa)crl'. rather than '>ttl.lnl! 
after the fiN uf thilo ~car tll prn· ~enuine relnrm of the db~ra"·etul "deep 

tn\lurance onl) l\1r their rencwtnl! pu-:ket" phern•menun in this !>late. "Ae 
"'lie' UH'nunties. But at least Tran!>cnn- arc ll:a\int: a 'uiled dtaper un th.: bah~ 
tincntal ha' remained an the bu,incs!> nf and simp!} l·han~inl! the ,aft!~ pm a 

·On-site service representatives 
• Toll-free service tines 
• Ouanerly participant repons and 
quanerty newsletters 

• Personalized retirement ptannino 
• Widest range of payment options 
• No early withdrawal or ronover 
penalties 

to contact the Servict 
Representative .nwest you call: 

ICMA 
RETIREMENT 
·coRPORATION> 
Caltfornta 800-772-4075 
Other Westem States 800·227-0938 
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League of California Cities 
1400 K STREET • SACRAMENTO. CA 9~14 • (916) 444-5790 

S3cramento, CA 
October 21, 1985 

KEX>R.ANDlR'l TO MAYORS, CITY KAtlAGERS AND 
ClTY CLERKs IN Jl:lN-.MANAGER CITIES 

For your infor 

(PLEASE PASS ALONG TO COUNCIL MEMBERS AND DEPARTMENT HEADS) 

Dear City Official: 

The crisis in liabllity insurance coverage is reaching dramatic proportions. 
Many of you have been along for ~he long hard flght to ~ain reforms through 
the LegislatlVt! process, which to date has been unsuccessful. 

Negoti.ltions are continuing on SB 75 (Foran) and AS 1332 (\i.Brown) to reach a 
compcon1se with the California Trial Lawyers AsSociation, the chief opponents 
of any change in the Deep Pocket Doctrine. Offlcials need to continue to t!X
ert pressure on their Legislative representatives to enact satisfactory 
legislauon. 

On another front, a tort reform initiative has recently been subnittt!d to the 
State Attorney General and has been titled the "Fau Responsibllity Act of 
1986". Movt!ment is now under way to collect the necessary s1gnatures to 
qualify this initiative for the June 1986 ballot. The League Board of Direc
tors has votP.d to support this measure and the voting membershlp added their 
support in the form of an Annual Conference resolution passed earlier this 
month. 

\·:1th this in m1nd, we are prov1cnng the attached 1nforrnation for your use in 
speak1ng to your Leglslators, the public, and the press 1n the very Vltal at
tempts to 1nform the vot1ng publ1c so as to rect1fy tne inequ1t1es citles face 
under the current deep pocket Uoctrlne. 

The Leagoo will continue to keep you updated on the ;:>rogress on each of these 
ironts. If you have need for further 1nformat1on or oetalls, contact Conni 
barker 1~ the Sacramento off1ce. 

P.tl kUSS~?ll 

C.:>unc-11 Presldt-nt, Clty o1 Los :.ntJeles 
ct;lO Pct:".:adent, Leag~ o! Call forn1a CltlCS 

;/l 
:en &enm ny to veri. 
~XI!Cut l'Je 01 r~ct or 



'· 

l 

Tort ~form -- The fair Responsibility Act of 1986 

Liability Insurance crisis 

As ~1ty officials are all too aY~re, Ye are facing a cris1s in the area of 
l1abil1ty 1nsurance. our citles are exper1enc1ng rate 1ncreascs of lOD-SOD-
1000 percent. Many cities can no longer afford to carry insurance. Qc, ~ven 
worse, can find no 1nsuranc~ carrier to cover municipal l1abil1ty. 

Deep pocket Judgments, simply stated, mean that When more than one defendant 
is involved dnd any of the defendants 1s unable to pay, the remcsining defen
dants must pay 100 percent of the cost. In practice, that means cities, 
counties and other entlties with subStantial pocketbooks ~re increasingly 
be1ng named 1n lawsuits where they have little or no responsibillty, merely to 
provide a "deep pocket" capable of pcsying the jud;}ment. 

Some examples: 

A young man dives 1nto an ocean sand bar off a city beach, suffering in
juries Yhich leave hlm a quadriplegic. He sues, claiming the city should 
have posted signs warning him it. was dangerous to do so. 'nle )ury awards 
him $6 million. 

A motorist with a blood alcohol level of 0.32 percent -- three times the 
max1murn allowable legal level -- is inJured when his car, traveling 60 
mph in <t 30 mph zone, hits water on the pavement and crashes. He sues 
.the c1t.y for $2 million. 

A driver Yith a blood alcohol level of 0.17 is killed when his car runs 
off the end of a dead end street and over a railroad embankment 100 feet 
from the road. His survivors sue the city, claiming "dead end" signs 
were improperly placed. 

These cases have become an increasing drain on the taxpayer. ln a survey com
pleted early thls year, the League found 163 c1t1es -- slightly more thdn one
third vf the cities 1n the state -- report~ pay1n~ out $20.1 m1ll1on in "deep 
pocket" Judgments 1n 1983-84. (This fi~ure does not 1nclude the S6 million 
Judgment 1n the d1v1ng case mentioned above wh1ch was dec1ded after FY 1984. i 

The 163 cities paid $5.1 mlllioo 1n such cla1ms 10 1981-82 and $18.2 million 
1n 19c2-S3. They est11nate they face a co.nb1neo potentlal er.posure dnountlnCJ 
to more than 5210.7 m1ll1on for ca~s that will come to trial 10 the next few 
y.a-ars. Some Clllcs, such as Ldguna Bedch and ouon, hce potential JU~i3~nts 
will ch could ~xceed thtn r tot a 1 "lonual bu~ets. 

Al t hou·Jh most n ues ~over port ot each JU~ment .:>r set tlemeot by. ; nsuranc~, ~ 
:naJOr port1·on m~t be oorue 10 the clty's deductible (usl.lally $100,000 tC'I 
$SIJO,OOO), and t~ 1nsurance premlU:ns of the c1t1es hdve skyrocketed. .::i1nc~ d 

c1ty, 1~ most ca~•s, is unable to 1ncrease taxes 1n a suft1c1~nt amount to 
cover the 1osst!s, it must cut other parts ot ltS nud3et. 



TAXPAYERs for FAIR RESPONSIClrrv 

lo114A c 6t\ "" •••991
? Sbar !!iel'd 

Qapat) C rp aJ?Q Mt!Jlti$W 

ri-elcl i2rp 
lll Anz4 Boulevard. Suite 400 
BurilllQ4m&, CAlifornia 9-1010 

--- ·--------·-·-~------------
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YESi I support Taxpayers fur Fair Responsibility. I'll join the battlt: to 
change the unfair "deep pockets" law by: 

0 Using my name publicly 

0 Contributing $. ______ _ 

0 Writing letters to editors 

0 Distributing literature 

0 Contacting friends and neighbors 

0 Being a speaker 

Name,Pr.nrort>;o&l -----------------------
Signature 

Address ------------------------
City ________ Zip. ______ County ------

Home Phone Office Phone(_), _____ _ 

Occupation Employer _________ _ 

BusinessAddress ---------------------
Paid for by Taxpayers for Fair Responsibility, John H. Hodgson II, Treasurer 


