SUPPORY OF FAIR
RESPONSIBILITY
ACT OF 1986
RES.86-36
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~_CITY COUNCIL MEETING
MARCH 5, 1986 ~ -~ T T s

Council adopted Resolution No. B6-30 expressing swyport for
the Fair Responsibility Act of 1986.
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7 UNCIL COMMUNICATIO™

TO: THE CITY COUNCIL
"FROM: THE CITY MANAGER'S OFFICE

DATE
February 27, 1986

NO.

SUBJECT:

SUPPORT OF FAIR RESPONSIBILITY ACT OF 1986

RECOMMENDED ACTION:

BACKGROUND INFORMATION:

That the City Council adopt Resolution No.

expressing support for the Fair Responsibility Act of

1986.

This resolution urges support of that ballot measure
in the June 3 election that addresses the "deep pocket"

doctrine. It will appear as Piroposition 51. The
City Council has expressed its support of such action in the past.

The City

Council has been asked by a citizens' group backing the initiative, Taxpayers
for Fair Responsibility, to adopt the attached resolution (Exhibit A).

TAP/1h

Respectfully submitted,

) .

Thomas A. Peterson
City Manager
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RESOLUTION

WHEREAS, the state of California faces a crisis
inflicting financial havoc on our state and local
governments, public schools, private business and non-profit
organizations; and .

WHEREAS, this crisis is the unaffordability and
unavailability of liability insurance; and

WHEREAS, the crisis .is largely the result of the unfair
"deep pocket" doctrine under which defendants can be held
responsible for 100% of damages in multiple-party personal
injury actions even if the defendant is found to be as 1little
as one percent at fault; and

WHEREAS, this doctrine unfairly costs California cities
and counties, public entities, businesses and professionals
hundreds of millions of dollars in court judgments and
settlements, legal expenses, and increased insurance costs;

and

WHEREAS, California taxpayers and consumers ultimately
bear these costs in their taxes and through increased prices
for goods, services and insurance; and

WHEREAS, these costs have resulted in the reduction of
vital government services to the people of California,
including the grounding of police, fire and emergency
vehicles, park and library closings, limitation of activities
in public schools, and disruptions of public transportation,
which imperils the safety, health and welfare of our
citizens; and

WHEREAS, at least 43 California cities are now uninsured
and hundreds will be by July of this year; and

WHEREAS, the Fair Responsibility Act of 1986 is an
initiative measure that will give California voters an
opportunity to reform the inequities of the “"deep pocket"”
doctrine by holding liability lawsuit defendants financially
liable in closer proportion to their actual degree of fault;

and

--more--




WHEREAS, the County Supervisors Association of
California, League of California Cities, California School
Boards Association, California Chamber of Commerce,
California Taxpayers Association, California State Parent-
Teacher Association, California Manufacturers Association,
National Federation of Independent Business, California
District Attorneys Association, Association for California
Tort Reform, California Police Chiefs Association, California
Farm Bureau Federation, Consumer Alert, California State
Sheriffs*® Association, California Dental Association,
California Peace Officers Association, California Restaurant
Association, California ‘Medical Association, Association of
California Water Agencies, Agricultural Council of
California, California Hospital Association, California
Association of Resource Conservation Districts, California
Trucking Association, California Defense Council, California
Association of Publicly-Owned Transit Systems, California
Association of 4WD Clubs, numerous engineer and insurance
associations, several non-profit and social organizations
that are having difficulty finding insurance, and other
groups lLave endorsed the Fair Responsibility Act of 1986;
now, therefore be it

RESOLVED that the
endorses the Fair Responsibility Act initiative and urges its
support and passage to relieve the financial strain the "deep
pocket® law imposes on public entities, the private sector,
and taxpayers and consumers,

READ AND ADOPTED at , California, on this
day of . 1986, by

Signed:




CITY COuNCit o o c T T 7 77 THOMAS A PETERSON

City Manager
DAVID M. HINCHMAN, Mavor ‘ I I i O F I O D I
. : ALICE M. REIMCNE

FRED M. REID ey Clerk

Mayor Pro Tempore ’ CITY HALL, 221 WEST PINE STREET Ay Ller
EVELYN M. OLSON CALL BOX 3006 RONALD M STEIN
JAMES W. PINKERION, Jr. LODI, CALIFORNIA 95241-1910 City Attorney
JOHN R. (Randy) SNIDER (209} 334-5634

March 6, 1986

¢ Tom Conn
IR Taxpayers for Falr Responsibility

v 111 Anza Boulevard, Suite 406
R Burlingame, CA 94010

Dear Mr. Conn:

Enclosed please find Resolution No. 86-36 - "Resolution
of the Lodi City Council Expressing Support for the
Fair Responsibility Act of 1986", which was adopted

by the Lodi City Council at its regular meeting of
March 5, 1986. :

Should you have any questions, please do not hesitate
to call this office.

Very truly y»urs,

77’.@5@%&/

Allce M. Reimche
City Clerk

AMR:ij




Cuounty Supervisors

Asscciation of Cahitorne

League of Califorma
Cities

Catlifornia Chambe:
of Commerce

Califorma Taxpayers
Association

Calitornia Manulacturers

Association

Association for Calitorma

Tort Retorm

California Medical
Association

California Hosputai
Association

Association of California

(Partial Listing)

John H. Hodgson 11,
Treasurer
1.D. §850827

Mr. Stein

OTAXPAYERS for
FAIR RESPONSIBILITY —

)
Cnclosed ;5 $he rnformetion yod

rcqucsv‘cc{- T hope if jc of )wc/p-
f‘chc)u could ﬁcf‘ US on the agende |
for cjadf nex Councr| meetin we
il he gple fo include J
lest of Soppdarter

/4/30 enclosed ¢

od aN ayr
S all the Saon ex—
C endorse preat
(‘G{f(/S. 1+ Simeone Could pasg H\cgc
Qa On(j Fo Sdpporhiy e Councy] Manle

We codl be ab/ ) -
QS uell. cadle felude Fhom

JAN 17 1386



~ W“K NVT ES

'AY B . - L. - R . o
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ARSI OCuevArg. T s ¢ Bunmgame, ieeott- B VR A e R e
Caounty Superviscrs

Assacation of Califormia
Leeque ot Cahtorma

Cies HELP SEW UP QUR "DEEP POCKETS"
Caitornia Chamber

ot Commerce
Caiifcrrua Taxpayers

Assocation We are facing a crisis in California; a crisis that
Caiforma Manufacurers 15 inflicting financial havoc on our state and local
A:”?“:; cutom, dOVEINmENts, public school systems and private

o (algH . . .
To Peiorm ' businesses -- and costing taxpayers and consumers
Caidorra Medical untold millions of dollars.
Assoc:ation
Cdﬁ"ﬁ;?$“1 The crisis: the unaffordability and unavailability
Assoc:c

of liability insurance.

Associanon cf Cahliferrua
Insurance Companies

This is unfair to cities, to counties, to school
boards, to businesses and professionals. It is
unfair to the taxpayer and consumer.

Alliance of A major contributing source: "deep pocket® lawsuits.
Amenican Insurers Present law allows a plaintiff to recover 100% of a
(Partial Listing) danage award from a co-defendant who is only 1% at
fault in personal injury suits if other co-
3 John H. Hodgson II, defendants . re unable to pay.
: Treasurer
3 1.D. #850827

Why is this law in existence? Prior to 1975, a
plaintiff found even partially at fault for his own
injuries could not collect for any damages. A court
o ruling later determinad that in personal injury

2 cases involving more than one defendant, each

o defendant was responsible for economic damages
(medical costs, lost earnings, etc.) and non-
economic damages (mental suffering,etc.) in direct
proportion to their respective degrees of fault.

In 1978, the California Supreme Court ruled that
defendants with substantial assets or insurance
(that is, wi-h "deep pockets”) could be forced to
pay 100% of all damages, even if they were found
only 1% at fault in instances where other defendants
lacked funds. This is known as the doctrine of
joint and several liability and it remains in
effect.

The law tempts the plaintiff (or his attorney) to go
where the money is, not just where the fault lies.
Not surprisingly, the practical application of this
doctrine has increasingly been to name governmental
entities and businesses as co-defendants in cases
where they are only peripherally involved but might
be found slightly at fault. Without the lure of
their "deep pockets," they would not have becone
defendants.



Some exanples:

In So. California, « r rser pulled onto what he thought was
the shoulder oI the Ver .ura Freeway and raised the hood of
his car. However, there was no shoulder there; he had
stopped in the right-hand lane of traffic. A drunk driver
traveling azbout 50 mph crashad into his car, leaving him
permanently disabled. The victinm sued the drunk driver,
the restaur-ant in which she had been drinking and the State
of California. His claim against the State: there should
have been a sign warning drivers there was no shoulder at
that ovoint. He collected $8.2 million.

In Irvine, a blind college student with a guide dog crossed
the street cn a green light. A car jumped the light,
injured the student and killed the dog. The victim sued
both the driver and the city. Claim against the city: the
intersection should have had "walk" lights. (The dog,
however, was trained to go on green.) The driver paid
$100,000. The city entered a structured settlement for
$1.7 million.

It is obviously not difficult to prove that a "deep pocket" is
at least 1% at fault. A League of California Cities survey
showed that 163 cities paid ovt more than $20 million in "deep
pocket” judgments in 1983-84 -~ up from $5 million in 1981-82.
City officials estimavr. they face a combined potential exposure
of more than $210 million in the next two years.

Since it has become common practice to include the State
Departaent of Transportation in nearly all litigation involving
accidents on state highways, the number of personal injury
cases filed against Caltrans jumped from 27 in 1973 to 512 last
year. That is a 440% increase in financial claims =-- from $230
million to more than one billion.

Who bears the cost of these settlements and judgments? Make no
mistake -~ the “"deep pocket®™ is gur pocket.

Taxpayers pay in the form of high taxes and drastically reduced
governmental services. "Deep pocket"” settlements and the
increased risk assigned to governmental entities as a result of
the 1978 ruling have helped send liability insurance premiums
higher and higher.

Cities and counties are finding commercial liability insurance
either unaffordable or unavailable. 1tlore than 30 cities have
no liability insurance whatever and nore than a dozen others
are inadequately insured. The list is expected to grow as
policies come up for renewal.

As a result, services have been affected dramatically. Some
police and fire vehicles have been grounded; public schools
have been forced to curtail activities; garbage collections
have been stalled; public buses navz veen halted. Even a

-2-



Qunicipal governnment or school district luciky €nougn Lo Sct
tiability insurance must divert dollars fron Other services Lo
nay for the huge premiunms.

Consumers pay in the form of high prices for goods and services
and higher premiums for our own insurance. Private DuSiiesscs
and the professionals who s&rve us nust pass Lneir increased

insurance costs on to the consumers.

Clearly, the problem can only get worse. The sclution? Reforn
the "deep pocket"™ law. Cfforts to achieve this have been
fruitless in the Legislature over a period of yvears. Ffour
tines a reform bill was approved by the Senate only to die in
the Assembly Judiciary Committee under the extreme lobbyiling
sressures of the California Trial Lawyers Assoclaticon. (The
California Trial Lawyers Assocciation, incidentally, gave more
money, by far, to legisliators' campaign funds in 1985 than anv
other organization in California.)}

Frustrated by the stacked deck in the Assembly and smarting
from the increasing number of "deep pocket"” lawsuits, with the
resulting increased cost and reduced availability of liability
insurance, local government, business and prcfessiocnal
organizations joined forces to take their case for fairness
directly to the people of California.

They formed a coalition to put the Fair Respensibility Act of
J986 on the ballot -- an initiative virtually identical to 3375
by Senator John F. Foran -- the ill-fated legislative reform
b5ill. 1Included among the supporters: the County Supervisors
Association of California, League of California Cities,
California Chamber of Commerce, California Taxpayers
Association, California !ledical Association, California
dlanufacturers Association, California School Boards
Association, Association for California Tort Reform, California
Police Chiefs Association, California Peace Officers
Association, California Fara Bureau, and numerous insurance
industry groups.

The initiative would not alter present iaw as it applies to
economic damages. With regard to the huge non-economic awards
(for such things as emotional distress and the like), the
initiative would restore the notion of payment in direct
osroportion to one's degree of responsibility. If a co-
defendant is found 10% at fault for an accident, that party
would pay 10% -- no more and no less -- of the total non-
economic award.

This is a measure that is based on common sense and down-to-
earth fairness. There is no superfund in the sky from which
multi-million dollar awards are paid. The money comes from our
pockets.

The time to act is now. Help us sew up the deep pockets.

1
(@8}
i



RESOLUTION

WHEREAS, the present joint and several liability law, also known
as the "Deep Pocket Doctrine”, has unfairly cost the cities of California
millions of dollars in court judgments, settiements, legal costs, skyrock-
eting insurance premiums and difficulty in obtaining adequate liab111ty
insurance coverage; and

WHEREAS, this same doctrine has also cost other governmental bodies,
business firms and professionals many millions of dollars; and '

WHEREAS, ultimately this cost is unfairly borne by the taxpayers and
consumers of California; and

WHEREAS, many cities, other governmental bodies, business firms and
professionals are selected as defendants in lawsuits merely because of
their perceived assets or-insurance and often are found only fractionally
at fault but must pay most or all of the judgment because the defendants
most at fault cannot pay; and

WHEREAS, the cost of this is unfairly borne by the taxpayers and
consuners of California; and

WHEREAS, the "Fair Responsibility Act of 1936" is an initiative
measure that would give the voters of California an opportunity to reform
the inequities and injustices of the "Deep Pocket Doctrine" by holding
1iability lawsuit defendants financially 1iable in closer proportion to
their degree of fault; now, therefore be it

RESOLVED that the City Council of the City of
endorse the "Fair Responsibility Act of 1986" and urge its support and
passage to relieve the financial strain imposed on local government and
its taxpayers.

READ AND ADOPTED at , California, Qh thiS
day of _ ., 198 __, by a majority
vote of the duly elected members of said City Council.

Signed:

[Print or type name)

(Office or Title)

Pnone: | )




Why Cities Can’t Get
Liability Insurance

by D. Michael Enfield

y now. virtually everyone is aware
of the desperate condition of
California’s cities and counties

in the arca of insurance protection. As
of July of this year, a great many of the
cities and countics in the state have been
uninsured beyond a small primary limit
of liability. Of those that are “*bare,™ the
lucky ones are those which have elected
not to pay the exorbitant premiums nec-
essary to purchase excess coverage lay-
ers. The unfortunate municipalities
simply have been unable to find excess
coverage at any price. And. many more
California cities and counties will find
themselves uninsurable by 1987. The in-
evitable question therefore must be
asked: Why? What happened?

Although magicians are not supposed
to divulge the secrets of their craft, 1 will
admit it is a fairly casy thing to predict
the recurring collapses of the public en-
tity lability insurance market. even be-
yond the ability to predict the inevitable
cycles of the overall insurance market.

The insurance industry is dramati-
cally susceptible to the laws of supply
and demand. When the supply of capital
in the industry is high. as it has been for
many years up until now. there i vir-
tually nothing — such as the cost of raw
materials in the manufacturing industry
— 10 resist the inexorable movement to-
ward broad coverages and low prices.
When the supply of capital is limited rel-
ative to the demand. as it is today. there
is nothing to impede the crosion of cov-
crages and the explosion of premium
COMS. )

This is conventional wisdom and it is
widely understood. Lexs obvious, espe-
cially 10 those not actively involved in
the insurance industry. is the impact of
these shifts in supply and demund upon
certain classes of risk, By classes of rish
1 mean buoth types of coverage. such as
earthquake insurance or environmenta!

UD. Michael Enficld is Manuging D
reetor of Marsh and MeClennan in Sun
Francizveo.)

impairment liability insurance. as well
as identifiable buying groups. such as
pharmaceutical companies or public en-
tities. When significant amounts of new
capital enter the insurance market, typ-
ically through the less repulated reinsur-
ance sector. this new capital must find
some way of attracting a share of the
market away from the established
sources of insurance. which buvers al-
ways find more secure. and therefore
more attractive.

(continued on page S)

Western Citv. Nonember 1985




Why Cities Can’t Get Insurance
(conginued from puge 3}

It is no secret that the only ways to
yuickly attract such a market share are
by offering types of coverage not gen-
crally available from the established
insurance markets, or by offering
CUMOMAary iInsurance coverages to buy-
ing groups not particularly well served
by the conventional marketplace. Con-
versely. when the supply of capital in the
marketplace suddenly and dramatically
contracts. as it has over the past year. the
remuining sources of insurance coverage
nced not offer anything but the most
prosaic forms of coverage to the leavt
hazardous risk groups to meet thewr
underwriting budgets.

Accordingly. in times of an excess
supplv of capital. insurance companies
are driven by the search for market share
oven at the risk they might also be driven
out of business. Not to seek that market
~hare by offering favorable terms cer-
tanty would drive these companies out
ot business for lack of any customers
at all.

The airline industry tends to exhibit
some of the same curious behavior pat-
terns in search of market share. For ex.
ample. although it may cost S300 to fly
MHTICONE fTOM COGAL IO COIM, OIKE 3 NCW
plaser enters the picture in the form of a
new airling of & new route. that new
plaver may immediately otfer o fly
sumeone coast tocaast for SHKL thereby
Josing S200 per passenger. simply to ob-
tnre a marhet share. Then. the other air-
I~ immediately will tall over one
another in an ctfort o match these ab-
surd fares. This supgests a cynical par-
alle} between the ansline and insurance
ndustries: i you think there s such a
thing as o really goad aithne. you simply
haven’t tlown otten enough: and 1t vou
think there s ar insurianee company that
windependent of the supply and demand
onles sou smph haven’t been buying
insurane long enough

he devastation of the propenty and

casualts ansurance marheipline

began in the spring of 1983,
LT IRIfanoe compamics beean to ne-
gotiate the renewal of thewr remsurance
treates eapinng on July 1ot that year
Such treaties are the mothod by which
msranee companies oy oft 7L with
wemnsurance underw rers, sizeable por-
tons of the sk they have dssumed by
providmg Large hunts o habihity under
a single polioy The overwhelmng ma-
jonty of such reimuranee treaties expire
annuathy on cither the tirst ot July orthe

first of January.

And so. on July 1. 1984, the indusiry
witnessed the first significant tightening
of reinsurance treaties in hulf a dozen
ycars. Since then. on January | and July
1 of this year, virtually every icinsurance
treaty in existence has been severely re-
stricted. and many have simply ceased
to exist. Accordingly. insurance com-
panies which had previously provided
five and ten million dotlars of coverage.
or more. for a single insured are now able
to provide hmits of only $500.000 or
$1.000.000.

Thus. to obtain $10 million coverage
in 1985. as many as six or seven insur-

This logically absurd
doctrine amounts to
nothing less than a social
redistribution of wealth,
and the nation’s insurance
underwriters no longer are
prepared to support such
madness.

R SN I

ance companies must be organized to in-
sure the risk which might have been
provided by a single insurance company
in 1983,

Unfortunately. those tish classes or
buying proups which have never heen
able to attract the rank and file of the
inauring companies in the country to the
nepotiating table. simply wind up being
madequately insured or perhaps not in-
sured at alt. In Cahtornia. the clas of
rish alwavs devastated by such o market
turn v corthquake surance, and the
buving group frequentls shandoned by
the insuning community s the public
seutor

There are o number of Teasons Tt
insurance companies will nototier terms

‘tor public agencies unless they have to,

that s unless the need lor marhet share
Jdrives them to otter terms to buyers they
otherwise would not wish to be asawy.
ated with First, the buying habits ot
pubhic apenies seem gtvane atd voun.
wrpraductnge to most underwniens In
addition: when negotating with the nisk
managers tor these pubhic entities, the
underw niters know they are aot deashing
with the ultimaste decsion makers The
cleied poverning bods of cach publy
eatity maintsins that powet, and the
highly charged pelincal atmosphere m

which insurance contracts are awarded
to competing brokers and agents 1 wel}
known to underwriters.

And. there is the maiter of the bidding
process itvell, a sysiem which 1s reviled
by almost every insurance underwrner
in the country. Beyond all of this. there
ts the hughly negative risk profile of Cal-
ifornia aties and countries. Because of
the road maintenance responsibilities of
these jurndictions. underwniters beheve
there s a vast uncontrolled - - and un-
controllable — public exposure.

By far the most insidious factor. how-
ever. in the “j0int and several liability ™~
or “deep pocket” phenomenon wn Cah-
forma. This is the law by which a cuy or
county can be assessed 100 percem of
the hiabulity for damage or injury, ever
though their actual shar: of the neghi-
gence may have been a friction of a per-
cent. in any situation where the plaintiff
in a legal action is unable 10 recover
awarded damages from the primary tort-
feasor. Under this joint and several™
docirine. a city or county may be ashed
10 stand a $3.000.000 judgment against
an uninsured drunk driver simply be-
cause of a minor. but definable. imper-
fection in the roadbed. :

This logically absurd doctriane
amounts to nothing less than a socia) re-
distribution of wealth. and the nation’s
insurance underwriters no longer are
prepared to support such madness. Thus,
as more and more Cities and counties are
forced to selt-insure vast amounts of
public liability. the"joint and several i
ability ™ ductrine becomes nothing lews
than & pun trained at the heads of the
state’™s tavpayers.

As Jung ax the cost of this misguided
docinne s borne by the stochholders of
the casualty insurance companies in the
Unned States. agniticant public suppont
tor fegaslatine retorm s unhhels. But as
uninsured municipalities begin o wrn o
the clectorate. through invreased taves,
W pay tor the massane umnsured judy-
ments returned agamst them in thewe
“ant and several habthiy ™ Law suits the
public will begin to demand fegislative
retorm

ut what about the insurance mar-

Aetplace atsel ! When will sig-

Mmilicant amounts ol capital
wtn o the ansurance market! There
are noedear ansiets I the tiest halt ot
this decade the supphy of remnsurance
vapital, as g tunction ot the rish demand.
was inflated tar besond any level press-
vusly hnown o this century. There were
s number ot reasons tor this, The alier-

teominreed on prage 200
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Why Cities Can’t Get Insurance
(continued from page 5}

native forms of investment with which
the insurance ndustry had to compete 1n
order to sttract investment capital were
very unattractine whenthe “soft” insur-
ance market began in the late sevennies
The Dow Jones Average. for exanple.
stood at a level some 600 points lower
than 1t is today.

But the most significant attraction of
the nsurance market as a suitable place
for investment was its unique ability to
quickly raise large multiples of invested
sums for purposes of reinvestment in var-
ious money markets.

Case History:

In the fate 70\, the prime rate bepan
an inevorable and not particalarly dow
rise to 21 percent. At thut rate of return,
a casualty insarance company could vr-
tusily double s onginal mvestmont welt
before it would ever be required to ac-
tually muake loss puyments i most ay-
mficant cases. So the rush was on. and
by the carly 8Os there was an unprece-
dented glut of insurance capital in the
market This resulted in an abundant
supply of inexpensive earthquahe mnsor-
ance 1n California, as well as in an
unprecedented number of insurance
companies prepated to offer hability to
California public entities.

But now. not only is the abundant rein-

" Traffic and

o

Wilidan Associates and the California Energy Commission’s Fuet
Efficient Traffic Signal Management program is helping save
California motorists $20 million in fuel costs and 113 million hours

in trave! time annually

For turther information about Willdan's services and capabilities.
contactthe Manager of any of our Regional Offices. or our Chient

Services staff at (714) 774-5740.

.

surance pone. but the duhmn\' RIS
and pohcy-holders surplus ot the N
Amernican property and casut

ance companies an 1983 ha. by
duced by almaost S5 brlhon Jo.0,
prmandy as a result ot adverse foae o
penience. And since the w stchdog s of the
insurance industry c!l’ecmcl_\ .prngm
any insurance compans trom shaorbing
premium. i any gnven calendar vour.
a rate of more than about 1o and o
half times the combined assets ot
plus of the company. that 85 b
duction an surplus effeciinely ro

the amount of premuwum that could by
sorbed by all companies in 1983 by pot
haps as much as $12.5 billion doblars

Al the same time. given the tact that
price incteases have most recently begun
to border on the astronomical. tar fess
risk can be insured for each premium
dollar.

As 3 consequence. a great deal of
insured property and casualty rish o
1984 necessarily must be uninsured in
1985. In some cases. this is achieved by
simply providing dramatically lower
limits of liability to major buyers ot

. insurance.

For instance. it has not been unusual

~ to find $100 million dollar programs re-
newing for limits of as httle as $10 nu!
‘lion. In addition, certain types «
‘insurance have been moving toward
“complete extinction: Among the cover-

ages which are now scarce. if availabke
at-all, are environmental impairment ht-

“ability insurance. directors and officers
.- lability insurance. pubhc officials his-

bility insurance. and any kind of profes:
sional errors and omasstons insurance

Beyond all of this, there is
a highly negative risk
rofile of California cities
and counties. Because of
he road maintenance
responsibilities of these
urisdictions, underwriters
believe there is a vast
uncontrolled — and
uncontrollable — public




Some insurance companies began to ra-
tion their remaining premitim absorption
capacities as early as February, in antic-
ipation of being unable to provide re-

newal terms to long-time clients. Some

insurance companies have ceased writ-
ing zny additional business at al} for the
rest of 1985. There are growing fears
that very little insurance will be available
in the last quarter of this year. forcing
many otherwise insurable risks to go un-
protected untit January 1. 1986. when
all of the property and casualty insur-
ance companies will have new premium
hudgets available.

Fu;.hermore, unless there
is legislative reform of the
‘joint and several liability’
problem, it is quite possible
“conditions never will
improve for California
cities and counties.

 Given all of this. the simple reality is

*‘budgets. even if they only offered insur-

~in’ comparatively less likely to find in-
=“'surance available for the balance of thi

counties of California,

- ont indeed. In 1983 there were as many:

svidually. might have been able to olfer

- “:public entity

L I order o puarantee 3 source of in-
-Aurance for their renewing customers,
the Jeading tiability insurer for public
cenvies in Calitornia, the Transconti-
ental Insurance Company. decided
hortly after the first of this year to pro-
e insurance only for their renewing
CLacities Of counties. But at least Transcon-
*unental has remained n the business of

that, as of July 1. most insurance com- .
_panies became convinced they easily -
could exhaust their remaining premium -

~“ance to shoe stores. As a consequence,
~any risk greater than that of a shoe store

-~ vear. ‘And’at the top of the list of rela-
“tively unattractive risks are the cities and .

- The situation has become a dcspemé  < '

s 30 insurance companies which. indi-

bility insurance W a city or county in
Califorma in amounts of $5.000.000.-°
10000000 or more. As of July 1,
nly a handtul of companies will .~
provide any coverage atabl. and none of
hemycian effectively provide more than
STOUOKY in himits for any single

providing liability insurance in the pub-

" e sector. Virtuaily aii of the otiier com-

panies have disappeared. with the
exception of the Planet Insurance Com-
pany. a relative newcomer to the public
entity liability arena during the period of
the soft market.

But. neither of these companies can
provide the large limits of liability de-
sired by the public agencies in Califor-
nia. Beyond a $1 million pramary layer,
essentially no market for hability cov.
crage remains for cities and counties in
California at present.

Itis almost impossible 10 suggest what
will happen next. Obviously. January 1.
1986, will bring a new premium budget.
and possibly some temporary increase in
capacity for public entities. It is doubtful
there will be much increased capacity for
cities and counties. however, because of

their miserable risk profile. And what- -

ever capacity there is may be quickly
croded in 1986, just as it has been in
1985. Given the current interest rates

prevailing in the United States it scems

unlikely that vast amounts of additional

capital are going 1o be attracted to the.

insurance marketplace.

In order for there to be a significant
increase in the North American property . | - el
*On-site service representatives
" *Toll-free service lines :

*Quarterly participant reports and

and casualty insurance market capacity,

it would seem that surplus must be in-

creased in the only other way possible,
‘through favorable underwriting results.

Unfortunately. even if the 1985 premi-
_ums result in an underwriting profit. the.
“ pesults of that favorable loss ratio will not

“significantly impact the nationwide
_underwriting capacity until 1987,
- Therefore, it seems unlikely there will .
be any significant improvement in the |-
i desperate condition of the public rink:
~.sector for at least 18 months, Further- -
* more. unless there is legislative retorm

of the “joint and several-liability ™ prob.

lem. it is quite possible conditions never.
“will improve for California vities and-

counties. -
Finally. it should be noted that in dif.

- ficult times such as these, the trustrs.

* tions in the public sector inevitably pive
tise 10 demands for o legislative solution |
" inthe form of povernmental imolvement
““in the insurance business. Thin, of

voune, would simply be an attempt to
deal with the symptoms of the dinease
rather than the disease itselt. By looking
for ways to pass the burden of our leg.
islative indulgence onto the bachs of Cale
ifornia’s taxpayers. rather than seehing
genuine reform of the disgracetul ““deep
pocket” phenomenon in this state, we
are leaving a wiled disper on the haby

“and simply changing the satety pin @

yo
n Yhe
e s
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*Widest range of payment options
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to contact the Service
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League of California Cities For your infor

400K STREET @ SACRAMENTO. CA 95814 o (916) 444-5790

Canty Mt 208
W e 7(19'. mes

Sacramento, CA
October 21, 1985

MEMORANDUM TO MAYORS, CITY MANAGERS AND
CITY CLERKS IN NON-MANAGER CITIES :
(PLEASE PASS ALONG TO COUNCIL MEMBERS AND DEPARTMENT HEADS)

Dear City Official:

The crisis in liability insurance coverage is reaching dramatic proportions.
Many of you have been along for ihe long hard fight to yain reforms through
the Legislataive process, which to date has been unsuccessful.

Negotiations are continuing on SB 75 (Foran) and AB 1332 (W.Brown) to reach a
compromise with the California Trial Lawyers Association, the chief opponents
of any change in the Deep Pocket Doctrine. Officials need to continue tO ex-~
ert pressure on their Legislative representatives to enact satisfactory
legislation.

On "another front, a tort reform initiative has recently been subinitted to the
State Attorney General and has been titled the “"Fair Responsibility Act of
1986". Movement 1S now under way to collect the necessary signatures to
qualify this initiative for the June 1986 ballot. The League Board of Direc-
tors has voted to support this measure and the voting membership added their
support in the form of an Annual Conference resolution passed earlier this
month.

With this in mind, we are provigding the attached information for your use in
speaking to your Legislators, the public, and the press in the very vital at-
tempts to i1nform the voting public so as to rectify the inequitles cities face
under the current deep pocket doctrine.

The League will continue to keep you updated on the progress on each of these
fronts. 1f you have need for further information or cetails, contact Conni
barker 1n the Sacramento office.

sincerely,

Pat wkussell on penninghoven
Council President, City ot Los angeles Lxecutive Darector
anad President, league of California Cities




CLOSING THE DEEP POCKETS

Tort Reform -- The Fair Responsibility Act of 1986

Liability Insurance Crisis

As city officials are all too awsre, we are facing a crisis in the area of
liability insurance. Our cities are experiencing rate increascs of 100-300-
1000 percent. Many cities can no longer afford to carry insurance. Or, even
worse, can find no lnsurance carrier to cover municipal liability.

Deep pocket judgments, simply stated, mean that when more than one defendant
is involved and any of the defendants i1s unable to pay, the remsining defen-
dants must pay 100 percent of the cost. In practice, that means cities,
counties and other entities with substantial pocketbooks are increasingly
being named in lawsults where they have little or no responsibility, merely to
provide a "deep pocket" capable of paying the judgment.

Some examples:

A young man dives 1nto an ocean sand bar off a city beach, suffering in-
juries which leave him a quadriplegic. He sues, claiming the city should
have posted signs warning him it was dangerous to do so. The jury awards
him $6 million.

A motorist with a blood alcohol level of 0.32 percent -— three times the
maximun allowable legal level -- is injured when his car, traveling 60
mph in a 30 mph 2zone, hits water on the pavement and crashes. He suves
.the caty for $2 million.

A driver with a blood alcohol level of 0.17 is killed when his car runs
off the end of a dead end street and over a railroad embankment 100 feet
from the road. His survivors sue the city, claiming "dead end" signs
were improperly placed.

These cases have become an increasing drain on the taxpayer. 1n a survey com—
pleted early this year, the League found 163 cities -- slightly more than one-~
third of the cities in the state -- reported payinjd out $20.1 million in "deep
pocket” judgments in 1983-84. (This fiqure does not include the $6 million
judgment 1n the diving case mentioned above which was decided after FY 1984.,

The 163 cities paid $5.1 million in such claims i1n 1981-82 and $18.2 million
in 13:2-83. They estimate they face a conbineg potential exposure amounting
to more than $210.7 million for cases that will come to trial in the next few
years. Some cities, such as Laguna SBeach and Dixon, tace potential judgments
which could exceed their total annual budgets.

Althoujh most cities cover part Ot each judgment Of settlement by. jnsurance, a
major portion must be porne 1n the city's deductible (usually $100,000 to
$500,000), and the insurance premiums of the cities have skyrocketed. 3Since a
Ci1ty, 17 mOSt cas<8, 1S unable to increase taxes in a sufficient amount to
cover the losses, it mmust cut other parts ot 1ts budget.
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YESi | support Taxpayers fur Fair Responsibility. I'li join the battic to
change the unfair “'deep pockets’ law by:

0J Using my name pubticly
(7 Contributing $

O Writing letters to editors

Name (Pr.ml ot tyoe}

7 Distributing literature
O Contacting friends and neighbors
C Being a speaker

Signature
Address

City

Zip

County

Homé Phone( )

Occupation

Business Address

Oftice Phone{ )

Employer

Paid for by Taxpayers for Fair Responsibility, John H. Hodgson II, Treasurer
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