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LETTER RE CABLE
LEGISLATIONS
RECEIVED

City Clerk Reimche presented a letter from Charles Royer,
President of the National League of Cities re compromise
agreement between NIC and the National Cable Television
Association on cable legislation.
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The Honorable E&ed/ﬁT’;;id
Mayor of Lodl

P.0O. Box 320

Lodi, California 95241

Dear Mayor Reid:

During the past few weeks, many cities have raised serious ques-
tions about and objections to the compromise agreement between
NLC and the National Cable Television Association on cable legis- °
lation. As a result, as the bill moves through the legislative
process, NLC will make every effort to ensure that the legisla-
tion preserves essential elements of local authority. 1In fact,
the agreement was revised in several areas prior to the April 21
approval of a new S.66 by the Senate Commerce Committee.

I expect that further adjustments and revisions will be made as
the full Senate takes up §.66 and the House Subcommittee on Tele-
communications begins its hearings on May 18. I can assure you
that NIC will make every effort to urge the House Subcommittee to
hold full hearings on the bill. 1In addition, several cities have
been concerned that the NLC Board of Directors have further dis-
cussions on cable matters. This will be an agenda item at our
next Board meeting on July 15-16 in Seattle, Washington.

In this letter, I want to address directly some of the major
objections made to the compromise agreement, particularly those
from a major city set forth in a letter received by all NLC mem-
bers. It was stated that: “"Basically this legislation would strip
localities of rights they currently have to regulate cable tele-
vigsion; it would favor the cable television industry and it is
not the basis for a sound national public telecommunications
policy.” ’
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I take strong exception to this statement. 1In fact, the author-
ity of cities to regulate cable systems is under constant attack
both in the courts and before state public utility commissions.
Under the compromise, the authority of cities over cable systems
in their communities is affirmed and codified. In the absence of
federal law in this area, the courts may very well eliminate city
authority and/or allow state public utility commissions to assert
jurisdiction over major aspects of cable regulation. ’

I do not believe that "sound national public telecommunications
policy" is likely to result from a series of court actions initi-
ated by the cable and telephone industries. From the cities'
point of view, our interests are much more likely to be protected
by NLC's=active involvement in the legislative process as equal
partners with the cable industry. The fact that we have made
this compromise has ensured just such a role for us, unlike in

- years past when we played a largely negative outsider's role. As

House action on cable legislation appears likely this year, we
must continue to play a constructive role in order to ensure that
essential local regulatory powers are preserved,

I would like to discuss in detail some of the city objections we
have heard to the compromise. In some cases, these objections
were based on a misunderstanding of the political realities un-
derlying the compromise; in other cases, additional revisions and
adjustments to the compromise were successfully made to accommo-
date city concerns.

Invalidation of existing franchise agreements. Many
have-.argued that the compromise will invalidate existing
franchise agreements. 1In fact, the bill has a minimal
impact on existing franchise agreements. .66 grand-
fathers all service, access, and facility requirements
and payments to support access in existing franchises.
These grandfathered provisions, which determine the type
of system and services to be provided, represent, in
most communities, the most important area of 1local
control.

Failure to develop minimum federal standards and quide-
1ines. Certain citles have criticized the compromise
for failing to establish minimum federal standards for
local regulation of cable systems. In my view, it is
inconsistent with our philosophy of local control to
call for minimum federal standards. If an area of cable




AL e

Page 3 @ ' Q

May 6, 1983

regulation is truly of local concern and local govern-—
ments are capable of exercising responsibility in that
area, federal minimum standards are simply inappropri-
ate, If minimum federal standards are necessary in
areas of local control, it suggests that localities have
failed to meet their responsibilities in these areas.
S.66 does, in fact, develop guidelines for the exercise
of local authority in a number of areas. The purpose of
these guidelines, however, is to clarify state and
local authority and, in certain cases, to limit the
scope of regulation. Guidelines are established for the
exercise of local authority over access, services, and
facilities; restrictions are imposed in the areas of
rate regulation and franchise fees. Only in the area of
privacy is state and local authority completely preemp-
ted. The proposed federal standards on privacy are,
however, in excess of virtually all existing state and
local requirements in this area.

Creation of franchise renewal expectation, It has been
argued that S.66 establishes a renewal expectancy. §S.66
does not create a presumption of renewal or an explicit
expectancy of renewal. Rather, it establishes proce-
dures and standards for consideration of renewal appli-
cations which are implemented by the franchising author-
ity. The standards for consideration of a renewal appli-
cation are broad, permitting the denial of a renewal
application for failure to comply with the -franchise
agreement or for refusal to upgrade the system to meet
the community's needs for communications services in the
future.

Acquisition of a cable system upon default at fair mar-
ket value. Critics of the compromise have argued that
1t requires a city to pay fair market value when a sys-
tem is acquired after a frAnchise is terminated for
caugse or is abandoned. 8.66 does not establish a mini-
mum price to be paid by a franchising authority in those
situations. The franchising authority is required sim-
ply to comply with standard due process safeguards, such
as notice of intent to terminate. The purchase price in
these situations may be determined by che franchise
agreement or in a condemnation or similar proceeding.
The city is required to pay fair market value for a
cable system only when it purchases a cable system oOn
expiration of the franchise under a buy-out clause.
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Lack of local authority to requlate alternative technol-
ogies. It has been argued that federal legislation
sgouia authorize 1localities to regulate alternative
technologies such as satellite, microwave, and direct
broadcast satellite systems. As you know, the basis for
local regulation of cable systems is that cable system
facilities are installed on public property--the public
rights-of-way--which is under 1local control. It is
illogical to argue that this unique relationship with
cable systems justifies the extension of local authority
to regulate technologies which use the airwaves, which
have historically been subject to federal control.

There are serious Bangers in arguing for consistent
regulation of these technolgies. In fact, a logical
response to this argument is federal regulation of cable
systems, as well as alternative technologies, in order
to ensure consistency and parity of regulation. It is .
not feasible to subject technologies that provide com-
munications services directly to consumers by trans-
mission through the airwaves to local regulation. It
would be feasible, although impractical, to shift regqu-
lation of cable systems to the federal level, as oc-
curred during the early 1970's. Thus, I cannot see that
it is in the interest of cities to seek consistent regu-
lat.ion of the various communications technologies.

Elimination of authority to negotiate for the set aside

of channel capacity for third party leased access. It
has been argued that, under the compromise, localities
would be prohibited from negotiating franchise provi-
sions which reguire the cable operator to provide chan-
nel capacity on an open and nondiscriminatory basis to

third parties, This is completely erroneous. Under
S.66, the authority of municipalities to negotiate for
access set asides and to establish rules and procedures
for the use of access channels in the franchise agree-
ment is unlimited and all access requirements, including

leased access requirements, in existing franchises are
grandfathered.
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Elimination of authority to regulate rates. It has been
claimed that, under the compromise, cities would have no
power to protect subscribers from unreasonable and un-
justified increases in basic service rates. In fact, if
the signals from at least four television stations can-
not be received over the air, then a city may regulate
the rates for basic service. In those communities in
which the signals from four or more television stations
can be received over the air, a city may regulate basic
service rates under existing franchises for the longer

of five years or one-half the remaining life of the
franchise,

We believe that, when rate regulation is eventually
terminated in major television markets, marketplace
forces will suffice to protect subscribers from unrea-
sonable and unjustified increases in basic service
rates, Under the compromise, basic service, as defined
by the ZIranchise agreement, must be sold as a single
package Of services throughout the life of the fran-
chise. A8 the entry tier to the system, basic service
is marketed by cable operators so as to obtain the
largest number of subscribers possible. Once these sub-
scribers are hooked up to the system, the cable operator
has greatly increased opportunities to market money-
making services such as pay services to those subscri-
bers. In other words, basic service serves as a loss
leader in any system with a high channel capacity and
must be priced accordingly by the cable oper-ator in
order to sell additional services. As a result, market-
place forces should ensure, in major television markets
where penetration rates are, at this time, relatively
low, that rates for basic service are kept at a low
level.

I understand that tihis argument is of little comfort to
cities with low capacity systems and minimal enforcement
requirements, I believe, however, that many of your
concerns should be alleviated by the grandfathering pro-
visions and by the continuation of authority tc ragulate
rates in communities which are not well servad by con-
ventional brnadcasting.



Page 6
May 6, 1983

I believe that the compromise represents a fair and balanced
approach to cable regulation. A more detailed description of the
provisions of S.66 is included in an April 27 memorandum from NLC
Executive Director Alan Beals to all member cities.

The leadership of NLC realizes we do not have unanimity among our
member cities on this issue. As described above, it is a complex
issue, More importantly, we were losing the battle nationally
and stood to lose most of our basic powers in this area. Our
friends and advocates in the Senate and House, last year, urged
us to make one last effort to make an accommodation. As is true
in any negotiation, neither party gets every thing it wants. We
think we got a good deal for cities. Clearly, the new S.66 is a
far better bill than if we continued a "man the bunker"”
mentality.

It can be improved on the Senate floor and in the House. It is a
far better beginning point in the legislative give and take. The
cities' interests will be further enhanced as a result of this
effort.

If you cannot accept the revised compromise, NLC will respect
your right to seek additional improvements. We hope you will
respect our judgement on the political forces that motivated our
negotiations. Obviously, we have to honor our agreement, made in
good faith, in the months ahead. We stand ready to work with you
on this difficult issue during the balance of the legislative
process.

Sincerely,

‘Charles Royer, P
Mayor of Seattle



