
POLICY ESTABLIHED City Attorney Stein presented for Council's pentsal, an 
ro PRJ'!~ CITY analysis of the question which analysis determined that the 
F"R:M SUITS City could require all general contractors doing work for 
RESULTING FR:M the City of Lcdi to maintain in addition to normal txxlily 
DEF'fX:I'IVE injury and pn:perty damage insurance, indeperrlent I 
MATERIAI.S contractor's insurance. 

Discussion foll~ with questions being directed to Staff. 
Council, on m::>tion of Council Meni:>er Pinkert:.al, Murphy 
second, set forth a policy whereby the City will henceforth 
require all general contractors doing work for the City of 
Lodi to maintain in addition to normal bodily injury and 
ptq)erty damage insurance, indeperrlent contractor's 
insurance. 



MEMORANDUM 

To: Honorable Mayor and City Council 

From: City Attorney 

Re: Protection for City from Suits Resulting From 
Defective Materials and/or Products 

Date: May 11, 1983 

QUESTION: HOW CAN 
ITSELF FROM SUITS 
DEFECTIVE MATERIALS 
PROJECTS? 

THE CITY OF LODI ADEQUATELY PROTECT 
RESULTING FROM INJURIES CAUSED BY 

AND/OR PRODUCTS USED IN PUBLIC WORKS 

ANSWER: Require all general contractors doing work for 
the city of Lodi to maintain in addition to normal bodily 
injury and property damage insurance, independent 
contractor's insurance. 

ANALYSIS: In order to ade':Zuately protect the City of 
Lodi from suits which result from injury caused by 
defective materials and/or products used in public works 
projects, it is my recommendation that the City of Lodi 
require all general contractors to maintain, in addition 
to the normal bodily injury and property damage 
insurance, independent contractor's insurance and to 
submit copies of same to the City of Lodi upon the 
execution of any contract with the City. 

The aforementioned requirements become necessary because 
of two vert significant problems which face all cities 
today: 

( 1) Oftentimes, the contractor or subcontractor uses 
substandard materials and/or products which do not meet 
plans and specifications and the City is not aware of 
same. 

(2) The cities' coffers are thought to have •deep 
pockets• and they become the target defendant in many 
lawsuits where an individual is injured due to a 
defective product in a subdivision. 

With the lack of ability or desirability on the part of 
the Legislature to protect put.lic entities from large 
claims, the cities must find ways in which to protect 
themselves where an individual has been injured due to a 
defective product used in a public works project. 



As I have said previously to this Co~ncil, at the present 
time, if the City ha.::i 1% liability for an injury, the 
City could be saddled with 100% of the damage award. 
Oftentimes, in an injury caused by the failure of a 
particular substandard or defective product, it is 
diffict;.lt to determine where and by whom a particular 
product was manufactured, in order for the city to be 
able to sue said manufacturer for a failing product on an 
indemnification theory. The indemnification theory works 
thuc.;ly: 

If the city is sued because of a product which has caused 
injury to a person, the city under normal circumstances 
can go back and sue the manufacturer of said product for 
ilis negligence in manufacturing same. However, often
times, it is difficult if not impossible to determine who 
manufactured a particular product. Further, even when 
you have determined who manufactured the product, said 
manufacturer may or may not have adequate insurance to 
cover the loss. Due to the "joint and several liability" 
theory in California, a city would be required to pay al~ 
damages with no hope of recovery against the 
manufacturer. 

It is therefore necessary for the city to ask the general 
contractor to have independent contractor. s insurance. 
This would protect the city where a manufacturer, 
supplier, or subcontractor of a product was unable to be 
found and/or was uninsured or under insured. 

I have spoken with Jim Elson of Max Elson Insurance, the 
City's Agent of Record, and he did tell me that this type 
insurance coverage is available at a modest cost to the 
contractor. At the present time, I am reviewing along 
with Mr. Elson and Mrs. Reimche our specification 
requirements for contracting with the City as those 
specifications relate to insurance requirements, and it 
is my recommendation that the City, in order to protect 
itself, include a requirement for independent 
contractor's insurance coverage in said specifications. 

RMS:vc 

~~ 
RONALD M. STEIN 
City Attorney 
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PROTECTIVE LIABILITY INSURANCE 

&parole t:uverage Part Jur Owner. and Contractor• 

When a property \.JWner hires a contractor to make alterations to an exist
in& building, construct a new building, or do other wor<. the owner can become 
vicariously liable for the acts or omissions of the contractor carrying out the 
work. See Public Liability Ai- for the l~gal basis of this liability. A similar 
exposure attaches to a general contractor that hires subcontn.ctors to do part 
of a job. For either the property owner or the general contractor, it is desir
able to employ some means of protecting against this exposure. As described 
on the Ai- pages, the "independent contractor~ hazard" can be covered in the 
owner's or contractor's own General Liability policy, but many owners and 
contractors prefer to place the burden of insuring upon the independent (or 
sub-) contractor. 

One method or tloing this is to stipulate in the construdiun agreement that the 
owner be adtlfil to the contractor's Liability in~urance as an acltlitiunal in~uretl, at 
the contractor's expense. T~ drawbacks to this approach are that ( 1) in the event 
both the owner anti the independent contractor an: sued, both putics must share 
the single amount of insurance, and {2) the uwner, merely an c. ~ditioual insured, 
.. ~s no control over payment of premium or other contractual duties that the con~ 
h.Actor, the nam~d insurfil, must perform in order to keep coverage in force. Simi
larly, the additional insured ~ not necessarily receive notice of cancellation from 
the insurer and may be completely unaware that the insurance company or the 
contractor has cancelled the policy. 

Another method of dealing with the independent contractors hazanl is to trans
fer the owner's liability in connec..-tion with the project to the: contractor through a 
hold harmlesl' agreement. Nonnally. the contractor wilt fund its contractual obli
gation to protect the owner through Contractual Liability insurance. (See Public 
Liability n- pages.) This method, too, can present problems. Unless the '-"Ontra«.-tor 
has considerable assets. the: contractor's Contractual Liability insurance will be the 
only source of protection for a ~rge judJ:ment agaiw1st the owner. If the Contrac
tual Liability coverage fails, in other words, the contractor may be financially unoblt" 
to hold the owner harmlc:ss. As in the additional insured l'ituation, the OWnet' is 
not a party to the contractor'~ insurance and ~ may be unaware of policy cancella
tion or lapse. Another potential drawback to relying upon a hold harmle!'s agree
ment is that courts ha\"e been known not to enforce hold harmle5s agr«menb in 
certain situations. Certainty, :r.ound legal advice is a prerequisite to full reliance 
upon a hold harmless agreement. 

A third method of protecting the owner is the purchase of Protec:tiye Lia
bility inturance by the contractor in the nome of the o•ner. (LikewiM, a ten• 
tral contractor can gain protection by being the named inaured of a Protec:ti-.e 
UabiUty policy purchased by • subcontractor.) Becauae the property owner 
I• the named insured, the owner recei•es any lapse or cancellation notices 
from the insurer. If the contractor has not paid premium as stipulated and 

(Ooltlla ... H ,..., pq .. ) 
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the policy is in dan&cr o{ lapse, the owner can pay the premium himselC to 
continue the policy until other ararngements can be made. U Protective Lia
bility insurance is to be written in this way, a separate coverage part entitled 
"Owners and Contractors Protective Liability Insurance- Coveuge for Op
erations o{ Designated Contractor" (OCP} is used. Like any other standard 
courage part, the OCP form is attached to the General Liability jacket. The 
pages that follow describe the provisions of the OCP coverage part. 

h il' always JIO!;sible, nf CCJUr!'C, that the contractm will be in a ~trongcr b."lr
gainint: position than the owner, and insurin~: the intlepent:ent contractor hazard 
will he the respon!i>ihilitr of the owner. In that situ."ltion, Protective Liability in~ur
ann~ :ts it is arran.:~l in General Liability policies- Owners, I...amllonls, and 
Tt"nant~ (OL&T), Comprehen!'ive General Liability (CGL), and so forth- is 
mort" appropriate. See Public Liability :\i- pages. 

Insuring Agreement 

In a General Liability policy such as Ol.&T, CGL, or other, the independent 
contractors hazard is covered simply because there is no ~xc:lusion pertaining to 
:ne haz.uJ (or the exclusion has b«n delet~t). The ~parate OCP coverage part 
applies o"ly to the independent contractors hazard, and ~o the insuring agreement 
refers specifical1y to the expol'ure to be insured: bodily injury or property damage 
"cau~ecl by an occurrmce and ari$ing out of ( 1) operations perfonned for the 
named insured by the contractor ooignated in the declarations at the location 
designated therein or (2) acts or omissions of the named insured in connection 
with his general supervision of such operation~." The dtsi9nat~d co"tractor and 
the dui9m~Ud locoticna are l'tatcd in the declarations. The designated contractor, 
of cour~. is the contractor (or subcontractor) that purchases the OCP coverage 
in the name of the owner (or ge~l contractor), and the designated location is 
the ~ite of the project. 

The insuring agreement includes the: usual provisions regarding the insurance 
company's duty to settle or defend suits or claims against the insured. This is an 
important a~pect of OCP coverage. i" that a suit for darnage5 i!\ likely to name all 
posY>ible parties. 

Exc:lualona 

The extlusiom ot the OCP coverage part are of course instrumental in defining 
the insuring agreement. Of the: ten exclusions. two are unique to the OCP fonn. 
The first of these exclusions. exclusion .. b," eliminates any cover.age under the OCP 
form for bodily injury or property dam.1ge occurring after the designated con
tractor has completed the project at the described location. Service, maintenance, 
or repairs following completion are specifically r..xttpted from this portion of the 
exclusion, however. The exclusion goes on to state that there is also no coverage 
for bodily injury or property damage occurring a.fter .. that portion of the desig
nated contractor's work out of which the injury or damat;e arises has been put to 
its intend<"' .. ~ by any person or organization other th.an another contractor or 
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subcontractor engaged in perfomting operations fur a princip:tl a:> a p.ul u( the 
same project."' The df'ect of tlM: exclusion is tu rt'strict OCP cuvcr;a,::e to operations 
in progress. 

If the named insured of an OCP form is a property owner, exclusion "b" 
~liminates coYerate in the OCP form for occurrences that arc already covered 
in the insured's Premius and Operations Liability insurance. That is, once 
the contractor's work is completed, any liability resulting from that completed 
work and fallia• upon the owner is a subject of the own~r·s. Premises and 
Operations coYerage. Naturally, if the ultimate fault for the injury is attribu
b.ble to the designated contractor. the owner's Liability insurer has the right 
to take action agaiast the contractor. 

If the namM insurt'tl of an OCP form is a ~encral rontractor (that i~. a sub· 
contractor has purchased the po\icy in the n;une Of the J:C:IlCr:tl l'OIIt r:u:tor), exclu
sion "b" eliminates any coverage that the genual contrac-tor would ha,·e for bodily 
injury or property damage arisi11J.: out of \.."Otnpld~l operatimts performed by a 
subcontractor. If, for example, a ~e!lt in the property owner's es~&&blishment were 
injured by a defect in the subcontractor's complet~J work and succeeded in winning 
damages from the ~neral contractor, the genual contractor would not have cov
erage under its OCP form. Rathn, the general contractor's appropriate source of 
insurance recovery would be its own CompletM Operation~ coverage. (See Public 
Liability Prb- pages.) (Note, howev~r. that even Completed Operations coverage 
don not covtt liability for property damage to work performed by or ON b~lt41f of 
the named insured. See Public Liability Pri- pages for further contment on the 
so-called Injury to Work Performed exclusion.) 

Aaotber udusloa uaique to the OCP form is of bodily injury 'lr property 
dama,e arbiq out of aay act or omiasiou of the aamed insured or an em
ploye of lb.- aa..d iasanct. other than the aamcd insurecl's supemsioa of 
work perfOI'IIied bJ the desi,aated contractor. Tbis ucl .. loa is actuallJ IJlOre 
Ia the waJ of a relaforameat of the OCP insnria, a,rcemeut tbaa a llmlta
tioa Oil ~ AaJ act or omlnioa of tbe aamed iasured faJliu •. outside 
the sapemiiOIJ role Is mon pr.pperly a subject of the insured's PremtHI. aad 
Opcratioas Uability luuraace • 

. . Cue, CaltcMI7, or Control Bxd.-. 
~. ·, . 

The Care. Custody, or Control exclusion of the OCP form· has two notable 
difrerenc:a from the usual wOrding. The exclusiOn, which. in.· other ·General· Lia
bility .forms applies ·to property damage. to ( 1) property oWned. or occUPied· bv or 
mrtecfto the insUred, (2) property used by the insured, aiKI (3) property i~ the 
care. custody• or control ~f the insured or as to which the. insu•"ed is for any pur· 

. pose cMrcisinc physical control, is broadened in the OCP form with the addition 
of a fourth ledioft: "property damage to •.• ( 4) work performed for the insured 
b1 the desi,nlted contractor." The efFect of the added language an be k'en, for 
. example. where the insured is the gmerat contractor of a prOject and the desil-

Aie-3 
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IJ:stt•d 1 ,.uJ,-) cuntr:u:tur j,. cn:ctin~ a wall. I i, becaul'e oi the ~utx:nntra1."tor'=- i:mlty 
work111an~hip, tht• wall t'ulbp~s clurins: constructi(tll ancl injures :1 p.-.s~rhy, th~ 
Oc'l' will apply to a re:o>uhing claim aJ:ainst the gt'llt:ral contractor. If, howe\"er, 
the pruJoc:rty owner lcxiJ.:c:- ':1 d:sim :sg:sin~t the geut"r:al contractor for dam.1J.:t' tu the 
w:tll it ... di, the :ulcled lomguage will prc\·ent cO\•erage undt"r the gc:ner;al contractur'=

OCI' l"'licy. 

The uther alteration oi the: C.ue, Custody, .,r Control exclusion is the: dddion 
ui the h,.,, c:xccptiuns that normally iollow the exclusion in other Gcne·ral Liability 
forms. The fir:.t c:xl·eption covers dama~c to property used hy or in the care, cus
tocly. ur l"Ontrol uf the in,.urecl, provided that responsibility for the propertr was 
as:-umc<l under a written siclc:track a~rcant"nt. The: second exception provi•les that 
property in the care. custody, or control of the imurc:<l- other th:m property 
owned, occupied, rent~ I. ur u~l by the: insurecl- damagecl as a result uf usc 
of :m ele\·;uor at pa-rnise!' ownt-d, rented, or controlled by the named insured is 
CO\'t"recl (except damage to the elevator itsdf). \Vith rc:spc:ct to the ~idt"track excep
tion, it sttrns highly unlikely, if not impossible, that the: named insurw of an OCP 
policy could become \'icariously liable for a designated contractor's obligation under 
a sidetrack agreement. Likewise, the elevator exception has no oonceivable appli
cation within the: OCP framework. In other words, neither exttption is relevant 
to the indt"pc:ndent rontractors haz.1nl and their ddetion does not t aise a coverage 
problem for the OCP in,.urecl. For further comment on the Care:, Custody, or 
Control exclusion in general, lieC Public Liability Ope- pages. 

Business Risk Exclusion 

Although exclu:(ion "f" of the OCP fonn is identical to an exclusion common 
to other General Uability forms, it deserves special comment in regard to its OCP 
Ct"ntext. To paraphrase. the exclusilln applie!t to loss of use of tangible property 
that has not been physically injured or destroyw resulting from ( 1) delay or lack 
of performance of a contract or (2) failure of vrotiucb or work to perform as 
n-pn:sented. 

Applicatioll of the Busilless Risk exclusio~a. as it is called, mltht arise In 
the OCP co ~a text as follows: a te~aeral contractor is the oamed illsured under 
all OCP fcrm. The desit~aated (sub-) cootractor fails to complete his portion 
of the work on time. causint a delay in completioll of the proJect that pre· 
Yents the owner from openint business as planned. U the owner sues the 
teneral contractor for loss of use of the premises, the OCP will not protect 
the teneral contractor. bct:ause of the Busioess Risk exclusion. 

There is an important exception to the: exclusion. howevev". The exclusion does 
not apply to loss of u:>c of undamaged property if the loss of' use results from 
nu/dnc tuul «cidncl4l darnage to work pcrfonned by or on behalf o£ the m.med 
insured o/l~r tit; work luJs bun pul to aut' by ony p1rson olhu lhoH ma insurtd 
(of the OCP form). 

fO...II11...S Olt -·· PAir•.) 
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There are few possibilities ui application oi this ~xccption untler the Ol:l' 
form. First, then: is exdusion '"b," discusseJ earlier, uf lwMlily injury or property 
clama~c occurring after all work :1·t the prnnises is completed ur aitcr that p.'lr
ticular Jl."tft oi the desi~-:natc:J contractor's work has l~t:Cn JIUt to its intc~~tlccl use 
by anycme other than ;muther cuntractor or sulx:onrotctor. S:\y, fur example, that 
a ge~ral contractor iur the constructiun oi :1 new store is the name•l in~ure<l oi 
an OCJ> iorm purcha~eJ b~· the heating anti electrical sull\."tmtractor. Following 
the completion of the builcling. thr. furnace iait~ he\au,;e uf huhy installation by 
the sulx:untractor, ancl the store is forced to dose clown for a week. The storc 
motb:s a loss of usc claim against the general contractor. \\'ill the general cun
tral·tor' s OCP apply tn the luss? 

If the furnal·e mcrc:l~· failetl to meet the len:! oi performance warranted by the 
namecl insured. r~rhap~ ll("cau"c it was not of sufficient c:lJlaCity for the building, 
the named in,.ured's coverage fur th(: claim i~ flatly excluded by the Hu~ine~s Risk 
exclusion. 

If, instead, the furnace's failure re!>ulted irom a sudden and accidental burnout 
:>f its wiring. the Businc!>s Risk exclusion would ,.ot apply, because of the excep
tion to the exclu~ion described earlier. Still, h~,wever, there would be no coverage 
for the claim, becau!\C of exclusiun "b." All tt•ork on thf' 'rojut tva.r completed at 
thf' time of IM los.r. 

Even H all work on the project had not been completed at the time of loss 
and the furnace had not been put to usc by the owner, the poasibUitics for 
coverage arc still slight. II, for example, the suL~ontractor had completed 
work on the furnace and only the general contractor had put the furnace to 
tue at the time of its injury, exclusion "b" would not apply to the owner's 
loss of use claim -but the Business Risk exclusion would. Simply, the excep
tion to the exclusion would no longer apply. The injury to the furnace, al
though sudden and accidental, occurred after the subcontractor's work had 
been put to usc by the named insured. The exception t~ the Business Risk 
exclusion is applicable only when the work baa been put to usc by someone 
"other than an insured." 

The only possibility for coverage in this instance, it seems, is if the sub
contractor had put its work to use but had not yet turned it over to the general 
contractor or ow~a~r. In these circumsances only, exclusion "b" dtHs rcol apply and 
the exception to the Business Risk exclttsion dof'.r apply. · 

Other Exclusions 

T~ remaining exclusions of the OCP form are also common to other General 
Liability fomts a:;d do not pre!iC:nt special coonplications. Exclusion "a,'• of assumed 
liability. is substantially the same as found in other forms. The effect of Exclusion 
..... in the context of the Independent Contractors coverage of other General Lia
bility policies is discussed on Public l.iability Ai-3. 
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The other OCP exclusions are id.z:ntiul to those of other forms: the ex· 
elusion of pollution or contamination (ue Public Liability Cop·); the War 
exclusion; the exclusion of obligations undrr workers' compensation or simi· 
lar laws; the exclusion of employment rdated injuries or any obligation of 
the insurtt.d to indemnify another because of damages arising out of such 
infnries; and the exclusion of the use of mobile equipment in prearranged 
or organi~;ed racing, etc., or the use of snowmobiles or their trailers. 

The OCP fonn has no exclusion of automobiles, anti w the named insured is 
prot~'ct~ for liability resulting from the: us~ of an :mfornohil,. within the ~pc: of 
activities described in the: insuring agrc:c:ment. 

Limita- RaUng 

The OCP coverage part is written subject tu three limits- a limit for bodily 
injury to all persons injured in a single occurrence, a limit for al1 property damage 
per occurre~. and an aggregate property damage limit. Tht' foam stipulates that 
if more than one project is designat~ in the: M:hcdule, the a~regate limit is to 
apply separately to each project. 

Premium development for the OCP coverage part is governed by the same. 
Commercial Lines Manual n1les and rates that apply to the imkpendent contractors 
hazard of General t..bbility policies. Stt Public Liability Ai- page11. 
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