
I 
COMPLAINT 
RECEIVED RE 
MOKELUMNE RIVER 

• \,. HAZARDS TO 
BOATERS IN AREA 
OF RIVERGATE 
MOKELUMNE 

Council asked the City Clerk to respond to a 
letter which had been received from the River
gate Mokelumne Homeowners Association regarding 
hazards to boaters which exist on the Mokelumne 
River as it passes that subdivision. 



-RlYERGATE MOKELUMNE HOMEOWNERS ASSOCIATION 

Post Office Box 79-1 

Lodt. CA 95241 

Cfty Councn 
City of lodf 
2tl West Pine S'treet 
~-toctt. £A ·95l40 

Gentlemen: 

May 22. 1981 

1t has come to our attention that ha~ardS- to boaters exist 
o~ th&-Mokelumne River as it passes our subdhbton. Sub
merged 1 ogs pose a hazard to boats. boaters~' and skf ers as 
the:Y"])IS.S _.p and down the rhu. In turn. l-arge-. llfgh
speed' boats wtth or without skfen· pose a lazaret to smaller 
boa'ts and/or fntertubes frequently operated by -chHdren .• 
cWt ,<fo_ not. -bow who is respoMfble fnr .po:s.tJn;::•nd 118-f"'ta-fn-
fng speed limits in the River or identifying submerged 
~. We a-re therefo-n- asktft9you. tht Ctty Counet'l. for 
your hel:p elflllfnatfng these hazards. 

As members of the c011111unity. we want the Mokelumne to be 
safe for all those people usfng ft. 

WHL:daz 

Very truly yours. 

BOARD OF DIRECTORS 

W. H. Libbey 
Secretary-Treasurer 

·----------- ·------~~ .. -----------
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~ITY -COUNCIL .. -
c-· 

HfNRY A. G.lAV£5. Jr. 

tiCHARO L HUGHfS. M...-
CifyMMager 

JAMU W. PtNICUlON. Jr_, M.yor Pro T

EZRA EHIHAROT 
CITY OF LODI MISS liSSIE IlNNEll 

City O.r\ 

WAl'fft ICATNICH 
C1TY HAll.. lll WUT PIN! STREI'iT 

lEN SCHAFfEl LODJ. CALJPORNIA 9SHO 

(209) 368 .06fJ 

IOiftT H. MUI.UN 

Ja.;:.-.us Sc~1rof.:l.!·:::r 

Plfulning Uir~ctor 
City llall 
L<xii, CA 95240 

D-aar Jim: 

Octo~.lr 15, 1~73 

You have asked my op~n~on regarding tl1e: requir.::me..."lts 
of P\Dlic Resources Coda Section lOOJO, at seq. 

Division 10 containing Sections 10000, et seq, of 
the Public Resources Code became effective !•larch 4, 1972. 

· City A"orNy 

The preamble in this division recites the findings of b;e 
Legislature and their declaration that by reason of the 
fact that the public natural resources of the stata are 
limited and the population is gro-wing that it is necessary 
to incrilase the need for utilization of public natural 
resourcas, and in Section lOOCH it is stated " •.. The increase 
in population has also increased demand for priv~te ?rop~rty 
adjacent to public natural resources through real estate 
subdivision davelopments tY'hich resulted in diminishing 
public access to public natural resources." Finally, the 
Legislature further finus that it is essential to ~1e 
h'lalth and \-!ell being of the citizens of t.'1e stat8 t.'1at 
public access to public natural resourcas be increased. 
(Section 10002) 

You may re::call ~1at t.'1ere \Y'ere decisions affecting 
property along the coast in Santa Cruz and in loieadocino 
County that prompted this legislatioa. These decisions 
recognized that in the factual situation of those cases, 
the public for many years hau gaine~ acc:!ss to th~ ocean 
over private pro?.arty, anC. th0 courts ~1~ld t:1at a::1. easeraent 
in the public had been obtained and \Wuld b.z pr~served. 

Section 10020 states t~1at "1-.:o city ... s!1all ~:??rove 
either a tentative or ~ fir.al I~iap of any proposed subdivision 
to be fronted upon a public Hatenvay, riv3r, or stream 
which does not prov.i.:le or hav-= available n:asonable public 
acc3ss by fee or easer.tent fror.\ a ?lll>lic hisin·1ay to that 
portion of the bank of th2 rivar or stream ~ordering or 
lying v1i thin the proposed subdi vis io:1" . 
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Jam-~>3 Sci1ro~d3r 
Oc~o0er 15, l:J73 
Page :•.-.ro 
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?~·ds Snc::ior: g~~!i o:-! to sta::( t"1nt ··r·~~u.::;o~:..\··-·L· ::.'u:)lic 
acc~~ss shall be c!-?.>.;err:i;:e~: i)'] t~10 city •.•.. , a1< i.1 :.1u::i11g 
thu d~t~rr.iinacio:a of u:1i'l.l 3:•a!l b;: rC'a50!'.~l ~, the city 
::.hall consid~r t:1e follO'.-ti:to ~ 

"1. 'l'hat th~ access may be hig!n·:a:r·, foot, bika, or 
horse trail or any ot:1er m~ans of travel. 

2. The size of th~ subdivision. 

3. The type of river bank and the various appropriat~ 
recreational, educational, and scientific us3s including 
but not lirni ted to S\·limming, diving, boating, fishing, ..... ater 
skiing, scientific collection and teaching. 

4. The likelihood of trespass on private property 
~~d reasonable means of avoiding such trespasses." 

Section 10021 is identical with Section 10020 except 
that this section calls for the providing for the "dedication 
of a public easement along a portion of the bank of the river 
or stream bordering or lying within L~e propo5ed subdivision". 

As you can see, Section 10020 provides for the access 
through the subdivision and Section 10021 ?rovides for an 
easement along the water..ray. 

Section 10021 stresses that the extent and ~,aracter 
of the easement referred to shall be "reasonably defined 
to achieve reasonable public use of the public water~ay, 
river or stream consistent with public safety. The reasonab1e
ness and extent of the easement shall be determined by the 
city •••• ". In determining \-.rhat is reasonable, t.~e fol1o;dng 
elements are to be considered: 

"1. That the easement may be for a foot, bike, or 
horse trail" (note these restrictions) • 

2. The size of the subdivision. 

3. The type of river bank and the various appropriate 
recreational, educational, ~~d scientific uses, including 
but not linuted to swimming, diving, boating, fishing, 
water skiing, scientific collection, and teaching. 

4. The likelihood of trespass on private property 
and reasonable means of avoiding such trespasses. 



C> 

( 

Ja:'a-=:5 Schroeder 
October 15, 1973 
Page 'l'hr~::r~ 

Finally, it s~ould be not~c:l that S~ction 10022 states 
that t:1e foregoing easem~mts shall be: s~mrn on the final map 
anc.l show the govern:r;.~ental entity to '-"'hich th~ dedication is 
being offered. The governn,ental ag~nc1 has t.'l)res years 
within which to accept the offer, and unless accepted, the 
dedication shall be deemed abandoned. 

The first question is whether Sections 10020, et seq., 
of the Public Resources Code apply to t.'le subdivision under 
consideration in view of t.,e fact that a tentative map 
was filed and approved prior to I·:arch 4, 1972. By reason 
of the fact that the sections state that "no city •••• shall 
approve either a tantative or a final rna~ of any proposed 
subdivision ••• a, it would be my opl.nJ.on that the sections do 
apply to this particular development as no final map has 
been approved. 

It is to be borne in mind ~\at the foregoing statute 
has been adopted for application statevlide. The Legislature 
must have realized that every factual situation could not 
be covered by the statute where a subdivision border~ on a 
public water.-1ay. I make this conclusion based on the use 
of the \-lords in the statute in Section 10020 (b) that 
"reasonable public access shall be deterrained" and guidelines 
are then set forth. Again, in Section 10021 (b) \-rhere t.h-e 
extent of the public easen~nt "shall be.reasona~ly defi?ed 
to achieve reasonable publJ.c use ••• cons~steht w~tn publJ.c 
safety. 'l'he reasonableness and extent shall be determined 
by the city •••• n 

It is therefore my opinion that it is up to the 
planning commission and/or city council to ultimately 
determine whether "reasonable publlc access •••• " as \-lell 
as a public easement can be "reasonably defined to achieve 
reasonable public use consistent with public safety" s!lould 
be required in any subdivision bordering the Mokelumne River. 
In arriving at your decision, some of the itecs that come 
to mind for consideration ara: 

Has the public used any portion of the particular 
subdivision for access to the proporty for a period of time 
as was the factual situation in the b1o cases above referred 
to. 

What should be the reasonable \vidth of the access to 
the property. In my opinion, it should not be greater than 
20 feet. 
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Ja:mas Schroeder 
oc::o~ar 15, 1973 
Page Four 
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Should vehicular traffic ~e p~rmitted, or only foot 
traffic? 

What uses are to be made of the easement? 

The easements, if establis:1ed, would be publicly 
ownad with attendant cost of maintenance, upkeep, and 
liability to the city. 

\'lhat provisions will be mac!e for public parking 
for those pers~ns using the easements? 

The easement contemplated by Section 10021 is limited 
to a foot, bike, or horse trail. tfuere would this begin 
and where would it end? 

Very truly yours, 

/:a?2/t~ 
City Attorney 

RHN:lks 

cc: Carlyn F. Reid 
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RIYERGATE MOKELUMNE HOMEOWNERS ASSOCIATION 

Post Office Box 791 

lodi, CA 95241 

City Counc 1 1 
City of lodi 
221 West Pfne Street 
lodi , CA 95240 

Gentlemen: 

Hay 22. 1981 

It has come to our attention that hazards to boaters exist 
on the Mokelumne River as it passes our subdivision. Sub
merged logs pose a hazard to boats, boaters, and skiers as 
they pass up and down the river. In turn, large, high
speed boats with or without skiers pose a hazard to smaller 
boats and/or intertubes frequently operated by children. 
We do not know who is responsible for posting and maintain
ing speed limits in the River or identifying submerged 
hazards. We are therefore asking you, the City Council, for 
your help eli.mfnatfng these hazards. 

As members of the conmunity, we want the Mokelumne to be 
safe for all those people using it. 

WHL:daz 

Very truly yours, 

BOARD OF DIRECTORS 

L,0.J.~~ 
W. H. Libbey 
Secr~tary-Treasurer 
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