ND. 83-104

Council was apprised that Home Savings and Loan Associatiomn,
the City's Deferred Conpensation Admiristrator, in an effort
to standardize all their plans, has asked the City to adopt
a new Plan. Their rationale is that -hen IRS rulings and
changes are made, those changes can Le mede uniformly.

Also, it is easier and more efficient for them to be
familiar with one Plan rather than a whole multitude of -
plans. Council was provided with a copy of the proposed new .
plan for its perusal and was informed that there are no -
substantive changes between this plan and the plan the City
is now operating under. Two amendnents were proposed on
page No. 17 during Council dicussion.

On motion of Council Member Pinkerton, Reid second, Council
adopted Resolution No. 83-104 adopting the City of Lodi
Amended Deferred Conpensation Plan as corrected.

i T
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gOUNClL COMMUNICATI%

—

10 THE CITY COUNCIL DATE
FROM THE CITY MANAGER'S OFFICE SEPTEMBER 16, 1983

SUBJECT

DEFERRED COMPENSATION PLAN

Home Savings and Loan Association, our Deferred
Compensation Administrator, in an effort to standardize
all their plans, has asked us to adopt a new Plan.

Their rationale (and it makes sense) is that when 1IRS
rulings and changes are made, those changes can be made
uniformly. Also, it is easier and more efficient for them
to be familiar with one Plan rather than a whole
multitude of Plans.

There are no substantive changes between this Plan and the
Plan under which we are now operating.

Council 1is respectfully requested to adopt the attached
Deferred Compensation Plan fer the City of Lodi.

RRY L. GLENN
‘Assistant City Manager

JLG:vc
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RESOLUTION NO.

A RESOLUTION AMENDING RESOLUTION NO. 4336 -
A RESOLUTION ADOPTING MANAGEMENT INCENTIVE PLAN
AS CITY POLICY

WHEREAS, Resolution No. 4336 was adopted by the City
Council of the City of Lodi on March 16, 1977, which
Resolution adopted a Management Incentive Plan as City
Policy;

NOW, THEREFORE, Resolution No. 4336 1is hereby
amended to read as follows:

Section B. Deferred Compensation

"As a supplement to the City's deferred compensation
plan, the City will provide, in addition to normal
salary and contributions to deferred compensation,
an additional contribution to expand retirement
benefits. For Classification A employees, an
additional 1.5% of income; for Classification B, an
additional ~ I8 of income Wwill be added to
individually selected deferred income plan.
Employees will receive this during their employment
with the City of Lodi and cannot withdraw it until
they either retire or leave the service of the
City."

DATED:




JOB TITLE SALARY CONTROL POINT RANGE

Comnunity Development Director $3510 $3191-3861
Finance Director 33384 $3G676-3722
Fire Chief $3595 $3268-3955
Police Chief $3795 $3450-4175
Public Works Director $3923 $3566-4315
Parks & Recreation Director $3214 $2922-3535
Utilities Director $3845 $3495-4230
Assistant City Manager $3410 $3100-3751
Administrative Assistant $2318 $2107-2550
Commurity Relations Assistant $1789 Flat Rate
City Manager $4631 Flat Rate
City Clerk $2323 Flat Rate
City Attorney $3869 Flat Rate
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MASTER PLAN e

City of Lodi

Deferred compensation Plan

This DEFERRED COMPENSATION PLAN is established and

adopted by City of Lodi (the "Employer") on ’

19 , effective as of , 10 for the bene-

fits of its eligible persons.

X.

NAME AND PURPOSE

i.01 Name. The name orf this Plan is the City of

Lodi DEFERRED COMPENSATION PLAN (the "Plan”™).

1.02 Purpose. It is the primary purpose of the
Plan to permit Eligible Employees to enter into agreements
with the Employer which will provide for deferral of payment
of a portion of their compensation until death, Disability,
Sepaiation From Service, or other events as provided herein, f
in accordance with the provisions of Sections 53213-53214 of o %
the Government Code of California. It is intended that the g |
Plan constitute an "eligible State deferred conpensation

plan® within the meaning of, and that the Plan satisfy the

requirements of, Code Section 457(b).




II1.

DEFINITIONS

2.01 “Administrator." Administrator shall mean

the duly authorized person, persons or designees appointed
by the City to act as the Employer's agent in administering

the Plan.

2.02 "Advisory Committee." Advisory Committee

shall mean that body which shall be designated by the City

to operate and oversee the Plan.

2.03 "Beneficiary." Beneficiary shall mean any

person, including Participant's estate, whose interest in
the Plan is derived from the Participant and who is desig-
nated Sy the Participant to receive a pension, annuity,
death benefit, or other benefit under the provisions of the

Plan.

2.04 "Code.”™ Code shall mean the Intexrnal Revenue
Code of 1954, as amended or supplemented from time to time
or superseded by federal laws of similar effect, and any re-

gulations promulgated thereunder.

2.05 "Compensation.” Compensation shall mean the

sum of the full basic salary and overtime pay, paid to an

Employee for Service during a Plan Year. Compensation shall

b
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be taken into account at its present value. However, if
Compensation is subject to a Substantial Risk of Forfeiture,
such Compensation shall be taken into account and valued in
the Plan Year in which such Compensation is no longer sub-

ject to a Substantial Risk of Forfeiture.

2.06 "Deferred Compensation.” Deferred Compensa-

tion shall mean that portion of an Employee's Includible
Compensation which such Employee has elected to defer in accor-
dance with the provisions of this Plan. Deferred Compensation
shall ‘be taken into account at its present value. However,

if the Deférred Compensation is subject to a Substantial

Risk of Forfeiture, such Compensation shall be taken into
account and valued in the Plan Year in which such Compensation

is no longer subject to a Substantial Risk of Forfeiture.

2.07 “Disability." Disability shall mean substan-

tial permanent incapacity, physically or mentally, to perform
the Participant's usual duties in the Employer's Service, as
determined by the Advisory Board on the basis of medical ex-~

amination and advice.
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2.08 "Employee." Employee shall mean any officer

or full-time reqular Employee of the Employer.

2.09 "Eligible State Deferred Compensation Plan."

Eligible State Deferred Comoensation Plan shall mean a plan

described in Code Section 457 (b).
2.10 "Employer." Employer or "City" shall mean
all officers, bureaus, departments and districts of City of

Lodi.

2.11 "Employment Period" or "Pay Period." Employ-

ment Period or Pay Period shall mean the biweekly period es-
tablished by the Employer during which occurs Service of an

Eligible Employee upon which Compensation is based.

2.12 "Enrollment Period.” Enrollment Period shall

mean January 1l to December 31. This plan has an unlimited
enrollment period. An Employee is eligible to enroll once

full time status is granted.
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2.13 "Includible Compensation.®™ Includible Com-

pensation shall mean Compensation which (taking into account
the provisions of Code Sections 457(b) and 403 (b) is cur-

rently includible in gfoss income. Amounts of Compensation
for this purpose shall be determined without regard to com-

munity property laws.

2.14 "Investment Fund." Investment Fund shall

mean the total amount of Deferred Compensation from all
Participants, which amount shall be held as a part of the

general assets of the Employer.

2.15 "Normal Retirement Age." WNormal Retirement

Age shall mean (a) the later of the earliest age at which

the Participant has the right to retire undex the Employer's
basic pension plan without consent of the Employer and to
receive immediate retirement benefits without actuarial or
similar reduction because of retirement before a later spe-
cified age in the Employer's basic pension plan or age 70-1/2
or (b) for a Participant who continues to work beyond the

age specified in subsection (a), the date ox age designated

by the Participant; provided, however, that such date or age

e e
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shall not be later than the mandatory retirement age provided

by the Employer, or the date or age at which the Participant

separates from Service.

2.16 "participant." Participant shall mean any
Eligible Employee who has fulfilled the requirements of

enrollment in the Plan.

2.17 "“Participation Account." Participation

Account shall mean the book account of the Employer to which
is credited the Participant's Deferred Compensation, together
with any interest, dividends, gains, losses, or the like

credited or debited thereto.

2.18 "Participation Agreement." Participation

Agreement shall mean the written agreement executed and filed
by an Eligible Employee with the Employer pursuant to Sec-
tion 3.01, in which such Eligible Employee elects to become

a Participant in the Plan.

2.19 "plan."™ Plan shall mean this Deferred Com~—

pensation Plan of City of Lodi.

2.20 "Service." Serxvice shall mean employment of

an Employee by the Employer.
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2.21 "Separation from Service." Separation from

Service for an Employee shall have the same meaning as is
given under Code Section 402(e) (4) (A) (iii) relating to lump
sum distributions. This includes, but is not limited to,
death, retirement for reasons of age or permanent disability,

resignation or discharge.
2.22 "State." State shall mean (a) a State, (b) a
political subdivision of a State, and (c) an agency or in-

strumentality of a State or political subdivision of a State.

2.23 “Substantial Risk of Forfeiture."” Substan-

tial Risk of Forfeiture shall mean that rights to compensa-
tion are conditioned upon the future performance of substan-—

tial Service by any individual.

2.24 "Unforeseeable Emergency."” Unforeseeable

Enmergency shall mean severe financial hardship te the Par-
ticipant resulting from a sudden and unexpected illness or
accident of the Participant or of a dependent (as defined

in code Section 152(a) of the Participant, loss of the Par-
ticipant's property due to a casualty, or other similar
extraordinary and unforeseeable circumstances arising as a
result of events beyon2 the control of the Participant, to
the extent for which the hardship is not relieved by the re-~

ceipt of payment through reimbursement or insurance
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compensation or otherwise. Unforeseeable Emergency shall not \>
include the need to send a child to college or the desire to

purchase a home.

2.25 Other Definitions. All other terms of this

Plan, as now in effect or hereinafter amended, which are not
defined herein shall be interpreted and defined within the

meaning given thereto by the Code.

IIIX.

PARTICIPATION

3.0} Eligibility.

(a) Initial Enrollment Period. Eligible

Employees may elect to become a Participant in the Plan by
executing a Participation Agreement and filing it with the
Employex. A Participation Agreement entered into pursuant
to this subsection shall become effective the pay period

following execution of such Participation Agreement by the
Employer unless the Eligible Employee designates a later

Employment Period for such purpose. Compensation shall be
deferred'fox any pay period only if a Participation Agree-
ment providing for such deferral has been entered into by

the Eligible Employee and the Employer prior to the begin-

ning of such month.
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3.02 Continuation of Participation. Elections to

participate pursuant to Section 3.01 shall remain in force

unless terminated as provided in Section 3.03.

3.03 Termination Other Than By Separation JIProm

Service. The Participant may terminate participation in

the Plan, for reasons other than by the Participant’'s Sep-
aration from Servicé, by written notice to the Employer

at least fourteen (14) days prior to the commencement of the
Pay Period for which the revocation is to be effective. The
Participanf shall not be permitted to file a new Participa-
tion Agreement until at least ninety (90) days after termina-—
tion of such Participant's former participation in the Plan.
No amountg shall be payable to a Participant upon termination
of participation in the Plan unless otherwise due pursuant

to Chapter VI of this Plan.

3.04 Amount of Deferral. Each written election to

participate in the Pian shall specify the dollar amount of
Compensation to be deferred. The amount to be deferred shall
be deducted from the Compensation otherwise payable to the
Participant, but shall not be less than Ten Dollars ($10.00)
per ﬁay Period; nor shall s.ch amount exceed limits set forth

in Chapter IV of this Plan.

3.05 cChanges In Amount of Deferred Compensation.

The Participant may elect to increase or decrease the amount

2



of Compensation to be deferred by written notice to the

Advisory Board of the Participant's intention to amend at

least thirty (30) <days prior to the commencement of the Pay-
roll Period for which the increase or decrease is to become
effective; provided, however, that a Participant may not elect
to amend Participant's Participation Agreement more than

2 times per calendar year. An election by a Participant to
amend the Participation Agreement for the sole purpose of
increasing or decreasing the amount of compensation to be
Deferred shall not be deemed a termination of the Participant's

participation in the Plan.

3.06 Investment Objectives. A Participant may

select, pursuant to Section 5.08, one or more investment

objectives designated by the Employer, provided that the

amount deferred for each objective is not less than Ten Dollars
($10.00) pexr Pay Period. All deferred amounts shall be as
whole dollars only. Actual investments made by the Employer
are subject to the Employer's discretion as provided within

Section 5.07.

3.07 Election of Method of Distribution. Each

Participant may elect, prior to the earliest distribution

date provided under this Plan, distribution of benefit op-

tions and payout options as provided in Chapter VI. 1If a
W Participant voluntarily terminates employment prior to re-

tirement, the Participant may alternatively request that the

10



election of the method of distribution of payment of bene-

fits be postponed until such Participant reaches an age not

later than Normal Retirement Age.

The Employer shall give due consideration to such requests
but shall not be bound by them. Final determination regard-
ing the method and mannex of all distributions from the Plan

shall, at all times, be at the discretion of the Employer.

3.08 Effect of Execution of .. tticipation Agreement.

Each participant shall be deemed to have assented to all the
terms and conditions of the Plan upon execution of a Partici--
pation Agreement. WNo Participant or Beneficiary shall have
the power or right to sell, transfer, assign, hypothecate,

or otherwise dispose of all or any part of the Participant's
"Participation Account or any right which the Participant orx
Beneficiary may have under the Plan, except as provided in

Chaptex VIII.

3.09 Effect of Community Property Laws on

Participant's Interest in the Plan.

(a) Creation of community proparty interest.’

If a Participant's interest in his or her Compensation is ox
becomes community property, in whole or in part, such Partici-
pant shall immediately so notify the Employer, and such Par-

ticipant's spouse shall immediately sign and assent to the

11
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Participation Agreement and Designation of Beneficiary Form

then in effect and any subsequent version thereof.

‘b) Division of Participant's community

property interest. If the Participant's interest in the

g 4 T T T TATR T A AT (Y et S i BT

Plan is community property of the Participant and the Par-
ticipant's spouse, in whole or in part, and a community
property interest is awarded, in whole or in part, to the
Participant's spouse pursuant to proceedings for legal sepa-
ration, dissolution, nullity or other proceedings to ter-
minate the marriage, then that portion of the Participant's
interest in the Plan awarded to the Participant's spouse

shall be paid to the Participant's spouse under one of the

.

options described in Section 6.01; provided that the amount
so paid shall not exceed the balance of the Participant's
Participation Account and further provided that the amount
of Deferred Compensation credited to the Participant's Par- ~ ;
ticipation Account shall be reduced accordingly. If the .
Participant's interest is being distributed to the Partici-
rant in any manner other than by way of a single payment at
the time the Participant's spouse is awarded a community
property'interest therein, then the Employer shall, at its
discretion, pay such interest awarded to the Participant's
spouse by the same method by which such funds are being dis- g

tributed to the Participant, provided that the payments to

the Participant shall be reduced accordingly.

19



3.10 Plan-to-Plan TPransfers.

{a) Transfer to another plan. A Partic-

ipant who separates from Service in ordar to accept emplov—
ment with an entity other than the Employer, which entity
also sponsors an Eligible State Daferred Compensation Plan,
and who becomes a participant in such planm (the "transferee
plan") shall have the balance in such Participant's Partic>
ipation Account automatically transferred to the transferee
plan. Payments of benefits will not commence upon the Par-
ticipant's Separation from Service, notwithstanding any
other provision of this Plan, if (1) the Employer and the en-
tity sponsoring the transferee plan are located within the
same State; and (2) the transferee plan provides for the ac-

ceptance cf such balance.

(b) Transfer from another plan. A Partic-

ipant who, in order to accept employment with the Employer,
terminated employment with an entity other than the Employer,
which entity also sponsors an Eligible State Deferred Com-
pensation Plan, and who was a participant in such plan (the
*transferor plan") shall, upon receipt by the Plan of the
amounts deferred by such Participant in the transferpr plan,
have such Participant;s Participation Account credited with
the balance of such “articipant's account in the transferor
plan if (1) the Emp. uyer and the entity sponsoring the trans-

feror plan are located within the same State and (2) the

13




transferor plan provides for the automatic transfer of

such balance.

Subject to Sections 3.06 and 5.07, the Employer
may invest and reinvest the amounts deferred by such pPartic-
ipant in the transferor plar and credited to such Partici-
pant's Participation Account; provided, however, that in no
event shall the value of such amounts deferred and credited

be reduced by such investment or reinvestment.

Iv.

LIMITATION OF

DEFERRAL OF COMPENSATION

4.01 Regular Years. During each Employment Period

in which an Eligible Employee is a Participant in the Plan,
the Employer shall defer payment of such part of the Partici-
pant's Compensation as is specified in the Participant's
Participation Agreement provided that, except as provided in
Section 4.02, no Participant may defer under the Plan during

a taxable year more than the lesser of:

{(a) Seven Thousand Five Hundred Dollars

($7,500), or

(b) One-third (1/3) of the Participant's

includible Compensaticn.

14
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4.02 Years Immediately Preceding Retirement.

(a) Limited catch-up. For any of the Par-

ticipant's last three (3) taxable years ending before the
attainment of Normal Retirement Age, no Participant may defer

under the Plan more than the lesser of:

(1) Frifteen Thousand Dollars ($15,000),

ox
(2) The sum of:

(A) The limit provided in Section

4.01 otherwise applicable to the.taxable year, plus

(B) The sum for all taxable years
before the taxable year of the difference for each year
between the limit provided in Section 4.01 applicable to
such prior taxable year and the amount of Compensation for
such prior taxable year actually deferred. A prior taxable

year shall be taken into account under this subsection (B)

of this subsection (2) only if such taxable year begins after
December 31, 1978; the Participant was eligible to participate
in the Plan during all or any portion of such taxable yeax;

and the Compensation deferred during the taxable year was

subject to the limit provided in Section 4.01l.  For purposes

fgi of this subsection (B) of this subsection (2), a Participant

15
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will be considered eligible to participate in the Plan for a N
taxable year if the Participant performs services for the
Employer, ei’her as an Employee or an Independent Contractor;
and a prior taxable year includes a taxable year in which

the Participant was eligible to participate in an Eligible
State Deferred Compensation Plan sponsored by an entity other

than the Employer, provided that the Employer and the entity

sponsoring such other plan are located within the same State.

.(b) Restriction on limited catch-up. No

Participant may elect more than once to defer Compensaticn
in accordance with the limit provided in this Section or
such limit provided in any other Eligible State Deferred

Compensation Plan.
A

4.03 Participants in More Than One Deferred

Compensation Plan. For any Participants who are also

participants of more than one Eligible State Deferred
Compensation Plan, the amount of Compensation deferred for
all such plans during any taxable year shall not exceed
Seven ‘thousand Five Hundred Dollars ($7,500.00), as mod-

ified by the adjustment under Section 4.02.

el

4.04 Participants in Certain Annuity Plans. For
any Participant who is also a participant in a gualifying
employer-purchased annuity described in Code Section 403(b),

the amounts excluded in any taxable year under such plan

16
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shall be treated as amounts deferred for purposes of Sections
4.01, 4.02, and 4.03 and the amounts deferred under Sections
4.01, 4,02, and 4.03 shall be treated as amounts excluded un—

der Code Section 403(b) (2) (n) (ii).

V.

ADMINISTRATION OF THE PLAN

5.01 Designation of Advisory Board. The Employee

shall designate six (6) persons to serve as an administrative
committee to act in the Employer's behalf. Any such designa-—

tion may be subsequently changed by the Employer.

Any action of the Advisory Board shall be deemed
action of the Employer and shall be deemed to be taken in
accordance with the original legislation granting authority

to the Advisory Board to act in behalf of the Employer.

5.02 BAuthority. One or more authorized members of
the Advisorxy Board may execute any document or docurents on
bghalf of the Employer. The Employer shall accept and rely
exclusively upon any direction or document executed by such
authorized member(s) as representing action by the Employer

until the Employer revokes such designation.

5.03 Rights and Duties. The Advisory Board shall

enforce this Plan in accordance with its terms and shall be

17
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charged with its general administration. The Advisory Board

shall exercise all of its discretion in a uniform manner and
shall have all necessary power to accomplish those purposes,

including but not limited to the power:

(a) To determine all questions relating to

the eligibility of Employees to participate;

(b) To compute and certify to thé Employer
the amount and kind of benefits payable to Participants and

their Beneficiaries;

(c) To maintain all data, records, documents,

and papers, pertaining to the administration of a Plan;

(d) To authorize all disbursements by the

Employer from the Investment Fund;

(e! Subject to the limitations set forth in
Section 5.07, to direct the investments to be made by the
Employer in a manner consistent with the investment authorized

by this Plan;

(f) To make such rules for the regulation of
the Plan as are not inconsistent with the terms hereof, which
determination shall be conclusive and binding on all Partici-

pants, applicants for participation in the Plan, Beneficiaries

1
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and the Administrator; ,
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(g) To hear and rule on grievances against

the Administrator as set out in Section 5.05.

5.04 Advice, Consultation and Delegztion of

Authority. The Employer may employ or contract with any one
or more persons or organizations to render consultation and/or
advice and/or to perform services with regard to responsibili-
ties of the Advisory Board under the Plan. Said Administrator
shall be selected by the Employer after consideration of
reco%pendafions by the Advisory Board. The Administrator
shall be governed by the Advisory Board. Persons or organi-
zations eligible to act as Administrator may includea, without
limitation; actuaries, attorneys, accountants, and pension,

benefits, financial, and administrative consultants.

(a) Administrator's capacity. Any such per—

son so employed or independently contracted-for shall act in
advisory consulting capacity only and shall not constitute a
fiduciary solely for reason of so acting; and the employment
or contracting of any such persons shall not relievg the

Advisory Board from its responsibility under this Plan.

(b) Allocation of duties to Administrator.

The Advisory Board may, from time to time, allocate to the

Administrator any of the Board's rights, powers, duties,
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and/ox responsiggtities (including, without limitation, the P E
power to approve applicants for participation), and/or the
Advisory Board may delegate to the Administrator any of its
rights, powers, duties, and/or responsibilities with respect
to the operation and administration of the Plan. No such
allocation or delegation shall be deemed to have occurred
unless the same be in writing to the Employer. Any such
allocation and delegation shall be reviewed at least annually
and shall be terminable upon such notice to the Employer as
the Advisory Board deems reasonable and prudent under the

cirxcumstances.

5.05 Grievances Against Administrator.

(a) Claims. A claim is a request for a
Plan benefit by a Participant, Beneficiary or applicant for
participation in the Plan. A claim is filed when the
requirements of this section have been met. A claim may be
filed by delivering a written communication to the Adminis-

txator.

(b) Notification to Claimant of Decision.

(1) If a claim is wholly or partially
denied, notice of the decision, meeting the requirements of
subsection (c) of this Section, shall be furnished to the

claimant within ninety (90) days after receipt of the claim,
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unless special ‘i&cumstances require an ex!gﬁsion of time
for processing of the claim. If such an extension of time
for processing is required, written notice of the extension
shall be furnished to the claimant prior to the te:minétion-
of the initial ninety (90) day period. In no event shall
such extension exceed a period of ninety (90) days from the
end of such initial period. The extension notice shall indi-
cate the special circumstances reqgu ring extention of time
and the date by which the Advisory Board expects to render

the final decision.

(2) If notice of the denial of a claim
is not furnished in accordance with subsection (1) of this
subsection (b), the claim shall be deemed denied, and the
claimant shall be permitted to proceed to the review stage

described in subsection (d) of this Section.

(c) Contents of Notice. The Administrator

shall provide to every claimant who was denied a claim for
benefits written notice setting forth in a manner calculated

to be understood by the claimant:

(1) The specific reason or reasons for

the denial;

(2) Specific reference to pertinent

Plan provisions on which the denial is based;
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. (3) A description of ’.{y additional
material or information necessary for the claimant to perfect
a claim and an explanation of why such material or information

is necessary; and

(4) Appropriate information as to the
steps to be taken if the Participant or Beneficiary wishes

to submit his or her claim for review.

(d) Review Procedure.

(1) Upon denial of a claim, a claimant
or his or her duly authorized representative may appeal the
denied claim to the Advisory Board. The claimant or his or .

her duly anthorized representative may

(A) request a review upon written

application to the Advisory Board;

(B) review pertinent documents;
and
(C) submit issues and comments in

writing.
{2) A claimant must file any request

for review of a denied claim within sixty (60) days after

receipt by the claimant of written notification of denial of

22
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the claim. . @

(e) Decision on Review.

(1) A decision by the Advisory Boara
shall be made promptly and shall not ordirarily be made later
than sixty (60) days after the Advisory Board's receipt of a
request ior a review, unless special circumstances (such as
the need to hold a hearing if the Advisory Board so determines)
require an extension of time for processing, in which case a
decision shall be rendered as soon as possible, but not later
than one hﬁndred twenty (120) days after receipt of a request

for a review,

(2) If such an extension of time for
review is required because of special circumstances, written
notice of the extension shall be furnished to the claimant

prior to the commencement of the extension.

{3) The decision on review shall be in
writing and shall include specific reasons for the decision,
written in a manne)y calculated to be understood by the
claimant, as well as specific reference to the pertinent

Plan provisions on which the decision is based.

(4) The decision on review shall be

furnished to the claimant within the appropriate time
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described in subé!ttion {1} of this subsect!ﬁh (e). If the

decision on review is not furnished within such time, the

claim shall be deemed denied on review.

5.06 Investment Fund. The Employer shall main-

tain a separate fund to provide a convenient method of set-

ting aside a portion of its assets to meet the Employer's
obligations under the Plan. The fund shall at all times re-
main a part of the general assets of the City and shall re-
main available for payment of City obligations. The fund
shall be credited with the Deferred Compensation of the Par-
ticipants at such times as the Compensation would have been
payable to individual Employees (or Independent.Contraétors) §
if they were not Participants in the Plan. The Employer may _g\
delegate éhese adninistration ond cooxdination of Plan func- |

tions to the Administrator.

Neither the existence of this Plan, the fund, any
Participation Agreement, nor any Participation Account shall

be deemed to craate a trust or custodial account on behalf of,

or for the benefit of, any Participant of the Plan or Bene- é,
ficiaries thereof. The City shall at all times be the legal ‘
and benefieia} owner of all assets in the Invesﬁment Fund
innluding any and all dividends, capital gains distributions:
interest or other income payable on any of the Employer's

investments of Deferred Compensation. No Participant of the

plan or Beneficiaries thereof shall have, by reason of the

- 24
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Plan, Participat&f‘\ Agreement, or Participa!on Account, @
any ‘secured or preferred interest in, or to, any assets of \\\“_"/}
the Employer. The Participant and the Beneficiaries there-
of shall have only the right to receive the benefits p%&able
under the Plan as provided in Chapter VI. The Employer shall

have the sole right to vote any shares of stock which it may

acquire by such investment.

5.07 Investments of Deferred Compensation Funds.

The Employer may, from time to time, invest and reinvest
amounts of Deferred Compensation in one or more types of
investments authorized by California Government Code £53609,
as now in effect or as the same may be amended or reviseqd
from time to time, which in the Employer's sole judgment

will best achieve the Employer's objectives.

The Employer may, but is not required to, invest
Deferred Compensation biweekly in the invustment vehicles

provided for in this Plan pursuant to Section 5.08.

5.08 Eligible Investment Objectives. The Employer

may allow Participants to choose any investments allowed by
the State of California as the Advisory Boarxrd may from time
to time make available. Actual investment by the Employer:ﬁ{

any of these objectives is subject to Section 5.07.

5.09 Pparticipation Accounts. The City shall cause

25
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to be establishe“’tor each Participant a Pa.‘icipation @}
Account to provide a convenient method of measuring the City's e’
obligations to the Participant under the Plan. The City shall

cause to have credited to each Account amounts equal té the
Compensation deferred by the Participant under the Plan. The

assets of the Account shall be invested in such investments

as the Plan may allow pursuant to Section 5.08. Participation

Accounts shall at all times remain part of the general assets
of the City and shall remain available for the payment of

City obligations. Each Participant's Participation Account
shall further be credited with earnings, gains, or lesses ap-
plicable to such investments. Each Participation Account will

be valued at least quarterly.

5.10 Costs of Administration. The City shall not

be liable for any costs incurred in the administration of the - %
Plan. Such costs shall be borne by the Plan itself, with

the costs to be paid from the assets of the Investment Fund.

5.11 Amendment and Termination of the Plan. This

Plan may be amended, modified, or terminated by the City at
any time, or the City may, without amending or terminating

the Plan, cease to set aside assets under the Plan. No amend-
ment or termination of the Plan or cessation of the setting
aside of assets shall reduce or impair the rights of any Par-
ticipant ~r Beneficiary which may have already accrued. Upon

termination of the Plan, the City may at its option, distribute
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to all Participar@ an amount equal to the @ anre of their
Participation Accounts as of the month-end following such
termination pursuant to any of the provisions of Section 6.01.
Such amendment, modification, or termination of the Plan, in
whole or in part, shall not take effect with respect to a
Participant until the Employer delivers to each Participant

a written copy of such amendment, modification, or notice

of termination.

5.12 Non-discriminatory Exercise of Discretion.

In exercising the discretion granted to the Employer,
Administrator or Advisory Board by this Plan, the respective
parties shall exercise such discretions in a uniform and

non-discriminatory manner.

VI.

DISTRIBUTION OF BENEFITS

6.01 Distribution After Separation From Service.

(a) Payout options. In the event of a Par-

ticipant's Separation From Service, the balance of the Par-
ticipant's Participation Account shall be distributed to the
Participant in any one or more of the following methods so
elected by the Participant, subject to the Employer's dis-

cretion, pursuant to Section 3.07:

Paas
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- (1) Lump sum payment.LJThe total balancé

d"‘_

payable in one cash payment.

(2) Life annuity. An annuity payable

annually, quarterly or monthly to the Participant during a
period of years measured by the lifetime of the Participant
or the Participant's spouse if so selected; however, in no
event shall the Employer distribute to the Participant,
Participant's spouse, and/or Beneficiary(s) more than the
balance in the Participant's Participation Account. If the
Employer finances this distribution with the nurchase of an
annuity pursuant to Section 6.04, no amounts will be payable
to the Participant, his or her éstate, or any Beneficiary (s)

upon the death of the measuring life.

(3) Joint and survivor annuity. An

annuity payable annually, quarterly or monthly to the Partici-
pant and the Participant's spouse during a period of years
measured by the joint life and last survivor expectancy of
the.Pérticipant and Participant's spouse; however, in no

event shall the Employer distribute to the Participant, Partici-
pant's spouse, and/or Beneficiary(s) more than the balance in
the Participant's Participation Account. If the Employer
finances this distribution with the purchase of an annuity
pursuaat to Section 6.04, nc amounts will be payable to the
estate of Participant or Participant's spouse, or to any

Beneficiary of Participant oxr Participant's spouse, at the
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death of the surJ!%or of Participant and Pa’!icipant's spouse .\

(4) Payments for a specified period -

Participant as recipient. Annual, guarterly or monthly pay-

ments to Participant over a term nct to exceed thirty (30) :

years, which term does not exceed the life expectancy of the
Participant, in amounts calculated to liquidate the Partici-
pant's Participation Account as of the last payment. In the
event of the death of the Participant before the end of the

selected term, the payments will continue to the named Bene-

ficiary for a period not exceeding the lesser of (A) the

life of the named Beneficiary (or any shorter period), if
the named Beneficiary is the Participant's spouse or

(B) fifteen (15) years, if the named Beneficiary is not the

Participant's spouse.

(5) Paymeats for a specified period -~

Participant and/or Participant's spouse as recipients. Annual, '
quarterly or monthly payments to Participant and/or Participant's
spouse over a term not to exceed thirty (30) years, which

term does not exceed the joint life and last survivor expectancy
of the Participant and Participant's spouse in amounts calcu-
lated to liquidate the Participant's Participation Account as

’,

, : _ o,
of the last payment. In tae event of the death of the Partic-

ipant and the Participant's spouse before the end of the selected
term, the payﬁents will continue to the named Beneficiary for

‘iﬂﬁétiéa‘not exceeding the lesser of (A) the amount of years
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remaining under ﬂpe selected term or (B) fﬁﬁkeen (15) years. }

(b) Election to postpone p¢ sut. When a
Participant voluntarily terminates employment prior to retire-
ment, the Participant may alternatively request that the Em-
ployer withhold the payment of benefits until such Participant
reaches an age no later than the Normal Retirement Age. This
election must be made, if at all, prior to the earliest distxi-

bution date allowable under this Plan.

(c) Death of Participant in Service. 1In the

event of death of the Participant while the Participant is in
Service, the Employer shall not commence payment of benefits

until ninety (90) days after notification of the death of the
Participank, in compliance with State laws governing the pay-

ment of death benefits.

‘(d) Continued investment of Participation

Account. A Participant's Participation Account may continue
to be invested until, in the Employer's sole judgment, cash

is to be withdrawn for payment of benefits.

(e) Commence:.:nt of benefit payout. Except

as provided in subsection (c) of this Séction, all payments

of benefits will commence on the first day of the third cal-

endar month following Participant's termination of ~=mploy-

rent, except where the Participant has elected to not receive
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payments until t& date provided under suba@i:tion (b) of Z_/} 2/
this Section. If such election has been made, payment
of benefits will commence on the first day of the month

following the Participant's applicable birthday.

6.02 Distribution Before Separation From Service -—

Unforeseeable Emergency. 1In the event of an Unforeseeable

Bmergency of the Participant, the Employer may cause to be
distributed to the Participant such amounts, and in such
methods, that the Employer may, in its discretion, deem

appropriate.

'6.03 Changes in Distributions. Notwithstanding
any other provision of this Plan, the Employer may at any
time change the time or methods of distribution of benefits
under the Plan. The Employer may, at its discretion, dis-
charge in full its obligations under the Plan to any Partic-
ipant, or following the death of the Participant, to the
Participant's Beneficiary or Beneficiaries, by distributing
an amount equal to the balance of the Participant's Partici-.

pation Account.

6.04 Purchase of Annuity by Employer. In connection

with the financing of any distribution under Section 6.0l by"
an annuity not otherwise provided for as an eligible investment
pursuant to Section 5.08 of this Plan, the Employer may cause

to be purchased from an insurance company of Employer's choice
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a fixed or variai@e annuity policy at such 'é?ime as the

Participant becomes eligible for monthly distributions. The
Employer shall be the owner of such annuity policy, and the
rights of the Participant shall be limited to the right to
receive monthly payments pursuant to such policy. All obli-
gations of the Employer with respect to the Plan shall be
frozen in amount at the time the annuity policy is delivered

to the Employer.

6.05 Withholding of Taxei. Notwithstanding any

other p.rovision in this Plan, upon distribution of benefits
the Employer shall withhold applicable federal and state in-

come taxes and any other amounts required by law.

6.06 Satisfaction of Payment. Any payment to a

Participant or to such person's legal representative or
Beneficiary, in accordance with the provisions of the Plan,
shail, to the extent of such payment only, be in full satis-
faction of all claims hereunder against the Administrator,
the Advisoxy Board, and the Employer, any of whom may require
such Participant, legal representative, or Beneficiary as a
condition precedent to such payment to execute a receipt and
release therefore in such form as shall be determined by the
Administrator, the Advisory Board, or the Employer, as
applicable. The Employer does not guarantee the Plan, the
Participants, former Participants, or their Beneficiaries

against loss of or depreciation in value of any right ox
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benefit that anjgsf them may acquire under‘éae terms of the {;22;2:5\
Plan. Further, the Employer does not warrant any tax bene- \\nwf/i

fits of the Plan.

VII.

cMPLOYER PARTICIPATION

Notwithstanding any other provisions of this Plan,
the Employer may make additional deposits in the Deferred
Compensation Fund as additional Compensation for services to
be rendered by the Employee [or Independent Contractor] to
the Employexr dufing an employment period; provided, (a) the
Employee has elected to have such additional Compensation
deferred,-invesﬁed, and distributed pursuant to th@s Plan,
prior to the Employment Period in which the Compensation
will be earned, and (b) that such additional deposits shall
not excéedvthe maximum deferral permitted in Sections 4.01

and 4.02.

VIII.
NON-ASSIGNABILITY

8.01 Non-Assignability. Benefits provided undex

»

the Plan may not be anticipated, assigned (either at law or
in equity), alienated, or made subject to attachment, garnish-
ment, levy, execution or .other legal or equitable process,

except as provided in this Section.
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8.02 nssignment"” and "Alienation." For purposes

of this Section, the terms "assignment" and "alienation"

include:

(a) any arrangement providing for the pay-
ment to the Employer of benefits which would otherwise be due

to a Participant under the Plan, and

(b) any direct or indirect arrangement (whe-—
ther revocable or irrevocable) whereby a party acquires from
a Participant or Beneficiary a right or interest enforceable
against the Plan in, or to, all or any part of a Plan benefit
payment which is, or may become, payable to the pParticipant

or Beneficiary.

For the purposes of this Section, the terms “assign-
ment” and "alienation” do not include, and Section 8.04 does

not apply to, the following arrangements:

(1) any arrangement for the withholding

of federal, state, or local tax on Plan benefit payments;

(2) any arrangement for the recovery by

the Plan of overpayments of benefits previously made to a

Participant;
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] (3) any arrangement t%a the direct
deposit of benefit payments to an account in a bank, savings
and loan association, or credit union, provided such arrange-
ment is not part of an arrangemeni constituting an assignment

or alienation; or

(4) any arrangement for the transfer

of benefit rights from the Plan to another plan.

8.03 Assignment after Payout Commences. Once a

Participant or Beneficiary begins receiving benefits under
the Plan, the Participant or Beneficliary may assign or

alienate the right to future benefit payments.

‘8.04 Payment to Third Party. An arrangement

whereby a Participant or Beneficiary directs the Plan to pay
all( or any portion, of a Plan benefit payment to a third
party (including the Participant's employer) will no¢ con-

stitute an "assignment or alienation" if:

(a) it is revocable at any time by the

Participant or Beneficiary; and

(b) the third party files a written acknowl—
edgement with the Administrator which states that the thira
party has no enforceable right in, or to, any Plan benefit

payments or portion thereof (except to the extent of payments

35
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actually receivea pursuant to the terms of%im:arrangement).
For purposes of this subsection, a blanket written acknowl-
edgement for all Participants and Beneficiaries who are

covered under the arrangement with the third party is suffi-
cient. The written acknowledgement mwmust be filed with the

Administrator not later than ninety (90) days atter the

arrangement is entered into.

R.05 Participant's Debts to the Employer. Notwith-

standing any other provision of this Chapter, if at the time
of distribution of Participant's Participation Account, the
Participant has an outstanding obligation to the Employer

for any reason, Wmployer may elect to collect the amount due
by ofisetting such amount against the balance of the Partici-

pant's Participation Account.

1X.

EMPLOYER'S LIABILITIES -

9.01 Discretion re: Investments. The Employer

may, but is not required to, invest funds pursuant to agree-
ments between Participants and the Employer in accordance
with the request made by each Participant at the time of
enrollment or change in enrollment, prospectively oniy. The
Employer shall retain the right to approve or disapprove
such investment request. Any action by the Employer in

investing funds, or approving of any such investment of funds
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shall not be considered either an endorsement or guarantee !

N—’

of any investment, nor shall it be considered to be a test
of the financial soundness or the suitability of any invest-
ment for the purpose of meeting future ob.igations as pro-

vided in Section 5.07.

9.02 Indemnity. The Employer does not warrant the
tax benefit of the Plan. The Plan shall indemnify and hold
harmless the Employer, members of the Advisory Board, the
Administrators, and any other persons to whom any fiduciary
responsibility with respect to the Plan is allocated or dele-
gated from and against any and all liabilities, costs, and
expenses incurred by such persons as a result of any act, or
omission to act, in connection with the performance of such

?
persons' duties, responsibilities and obligations undeix the

Plan other than such liabilities, costs and expenses as may
result from the negligence, gross negligence, bad faith,

willful conduct, and/or criminal acts of such persons.

X.

MISCELLANEOUS

10.01 sStatus of Participants. Neither the estab-

lishment of the Plan nor any modification thereof, nor the
establishment of any benefits, shall be construed as giving
to any Participant or other person any legal or equitable

right against the Employer except as herein provided; and in
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no event shall tlé?terms of employment of aﬁ? Employee orx \\\“n‘,/j

Participant be modified or in any way affected hereby.

10.02 cCondition of the Plan. It is a condition

of the Plan, -and each Employee by participating herein expressly
agrees, that he shall look solely to the general assets of the
Employer for payment of any benefit to which he is entitled

undexr the Plan.

10.03 Governing Law. This Plan shall be construed,

administered and enforced according to the Code and the laws

of the State of California.

10.04 Designation of Beneficiaries. Each Partici-

pant shallzhave the right, by written notice to the Employer,
to designate Beneficiaries to receive any benefit to which
said Participant may be entitled in the event of the Partici-
pant's death prior to the completion of distribution of bene-
fits. If the Participant's interest in the Plan is a com-
munity property interest, said written notice must be signed
by the Participant's spouse. If no such designation is in
effect at a Participant's death,'the Participant's Bene-
ficiary shall be the Participant's estate, or if no executor
or administrator is appointed within six (6) months aftex ‘
the Participant's dea*h, the Employer shall direct said bene-

fits to be paid to the Beneficiary or Beneficiaries designated

in his last Will, ox if there is no Will, then to the heirs
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at law of the Pai~.icipant. ' X

10.05 No Right of Future Employment. Nothing in
the Plan shall be construed as conferring upon any Partici-

pant any right to continue employment with the Employer.

10.06 Gender. As used in this Plan the masculine,
feminine, or neuter gender and the singular or plural number
shall be deemed to include the other unliess the context

clearly indicates otherwise.

et s

10.07 Persons Affected by Plan. The Plan shall be

binding upon and shall inure to the benefit nf the Employer,
its successors and assigns, all Participants and Beneficiaries,

and their heirs and authorized representatives. § 

10.08 Communications. Except as otherwise expressly

provided, any notice or other communication required or per-
mitted under this Plan shall be in writing, and if directed
to the Employer, shall be sent to its principal office angd,

if directed to a Participant or to a Beneficiary, shall be
sent to such Participant or Beneficiary at the last known ad--

dress for such person as it appears in the Employer's records.

10.09 Waiver of Rights to Salary. Each Partici-

pant in the Plan shall be deemed to have waived any rxights to

periodic payments of salaries or wages with respect to any
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Deferred Compensation pursuant to the provisions of appro-
priate salary resolutions and ordinances concerning periodic

payment of salaries or wages to officers and Employees of

the Employer.

10.10 Headiggs. Headings used in the Plan are

inserted for convenience of reference only.

10.11 Interxpretation. If any provision of the Plan

shall be susceptible of more than one (1) interpretation,
such provision shall be interpreted in a manner consistent
with the qualification o the Plan As an Eligikle State
Deferred Compensation Plan within the meaning of Code

Section 457(b).
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OPINION BY City Clerk Reimche presented an Opinior of John K. Van De

ATTORNEY GENERAL Kamp, Attorney General regarding sex progranming on

RE SEX PROGRAM- television which was received and which concluded that "A

MING California City does not have the legislative power to enact
a penal ordinance which would prohibit a person fram
displaying on a television received for the viewing by a
minor, a "sex program" when such minor's parent is not
present or such minor does not have a parent's written
pemission to view the program.

City Attorney Stein gave a brief analysis regarding the
subject opinion.
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TO BE PUBLISHED IN THE OFFICIAL REPORTS

OFFICE OF THE ATTORNEY GENERAL
- State of Califqrnia

JOHN K. VAN DE KAMP
‘Attorney General

OPINION : -
, S No. 83-305
of .
JOHN K. VAN DE KAMP *©  : SEPTEMBER 8, 1983
‘Attorney General :

JOHN T. MURPHY
Deputy Attorney General
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THE HONORABLE PHILLIP ISENBERG, A MEMBER OF THE
CALIFORNIA ASSEMBLY, has requested our opinion on the
following question: o : :

Does a California city have the legislative power
to enact a penal ordinance which would prohibit a person
freom displaying on a television receiver, for the viewing by
a minor, ‘a "sex program” when such minor's parent is not
present or such minor does not have a parent's written
permission to view the program?

CONCLUSION

A California city does not have the legislative
power to enact a penal ordinance which would prohibit a
person from displaying on a television receiver, for the
viewing by a minor, a "sex program" when such minor's
parent is not present or such minor does not have a parent's
written permission to view the program. :

ANALYSIS

A proposal was made to a city council that it
prohibit by penai ordinance the display of a "sex program"
on a television receiver 1/ to a minor whose parent was not
Present or had not authorized such viewing in writing. A
'sex program"” would be defined in terms of displaying

1. The ordinance is directed primarily at programs
transmitted by cable television systems. However, If)or this
opinion we will not distinguish cable programs from programs
presented by video disk, tape or other means.

1.




‘specified unclo d parts of the human anﬁny or specified
sexual conduct. ¥ Those owning or controlling the television
receiver would be responsible for what was displayed to
minors thereon. The obvious purpose of the proposal is to
punish persons who permit minors to view without parental
approval television programs consisting of explicit nudity
or sexual conduct. We are asked whether a California city
has the legislative powe to enact such an ordinance. We
conclude that it does not.

THE ORDINANCE CONFLICTS WITH GENERAL LAW.

Article XI, section 7, of the California
Constitution states: :

"A county or city may make and enforce within
its limits all local, police, sanitary, or other
ordinances and regulations n.> n conflict wit.
general law." (See also Gov. (..ue, § 37100.)

: Since a city ordinance enacted under this power
would be void if it conflicts with general state laws, we
must examine the possible conflicts. A conflict may occur
(1) if an ordinance duplicates state law, or (2) if an
ordinance contradlcts state law by prohibiting what state
law allows or allowing what state law prohibits, (Lancaster
v. Municipal Court (1972) 6 Cal.3d 805, 807-808; In re Lane

(196 Cal. 99, 106; Abbott v. City of Los Angeles
(1960) 53 Cal.2d 674, 681-682; Doe v. City and County of -

. San Francisco (1982) 136 Cal.App.3d 509, 517-518.)
conflict may also arise where state law has preempted the
particular field of 1law by express declaration: or by.
implication. Lancaster v. Municipal Court, supra, 6 Cal.3d
at 808; Doe v. EItﬁ and County of San Francisco, supra, 136
CaloApposa——at s - . ' .' ‘ N )

Since the proposal would forbid the display of "sex :
programs"” to children without parental presence or prior.-
written permission, we are immediately alerted to the state -
laws prohibiting the dissemination of "harmful matters":to -
minors. (Pen. Code, § 313-313.4.) Penal Code section 313.%1,
subdivision (a), provides as follows:

"Every person who, with knowledge that a
person 1is a minor, or who fails to exercise
reasonable care jn ascertaining the true age of a:
minor, knowingly distributes, sends, causes to . be

sent, exhibits, or offers to distribate or exhibit o
any harmful matter to the minor is guilty of a
misdemeanor."”

"Harmful matter" is defined in Penal Code section 313:
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"(a) 'Harmful matter' means matter, taken as a
whole, the predominant appeal of which to the
average person, applying contemporary standards, is S
to prurient interest, i.e., a shameful or morbid R
interest in nudity, 8ex, or excretion, and is -
patently offensive to the prevailing standards in
the¢ adult community as a whole with respect to what
is suitable material for minors, and is utterly
without redeeming social importance for minors.

"(1) When it appears from the nature of the
matter or the circumstances of its dissemination,
distribution or exhibition that it is designed for
clearly defined deviant sexual froups. the
predominant appeal of the matter shall be judged
with reference to its intended recipient group.

"(2) In prosecutions under this chapter, where
circumstances of production, presentation, sale,
dissemination, . distribution, or publicity -indicate
that matter is being commercially exploited by the
defendant for .the sake of its prurient appeal, such
evidence is probative with respect to the nature of
the matter and can justify the conclusion that the
matter. . is utterly without redeeming. social .
importance for minors. : ' . :

"(b) 'Matter’ means any book, magazine, . -
newspaper, or other printed or written material or

any picture, drawing, photograph, motion picture,
or“ot%eryp{ctorIaI‘representation or any statue or
other - klgure,. or any recording, transcription, or
mechanical, chemical, or electrical reproduction or
‘any ~.other 'articles, equipment, machines, .or
materials, =~ ‘ : S s S

. _"(c) 'Person' means any. individual, ., .
~ partnership, firm, association, corporation, or.
other = legal entity. . Ce g

n(d) 'Distribute’ means to tran#fer'ﬁddséaéiOﬁ‘
of, whether with or without consideration.

"(e) 'Knowingly' means 4being' aware of the
character of the matter. . ,

"(£) 'Exhibit' means to show.

"(g) 'Minor' means any natural person under 18
years of age.” (Emphasis added.) '
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In plain meaning, these state statutes prohibit a

person from knowingly exhibiting or showing to a minor a

picture, drawing, photograph, motion picture or pictorial
representation (1) the predominant appeal of which to the
average person applying contemporary standards is to
prurient interest, (2) 1is patently offensive to the
prevailing standards in the adult community as a whole with
respect to what is suitable material for minors and (3) is
utterly without redeeming social importance for minors.
Does a person who knowingly makes a television receiver
available to a minor upon which such harmful matter, in the
form of nudity or sex, is being shown fall within the
proscription of Penal Code section 313.1, subdivision (a)?
We believe 8o, unless the person is exempted from the
statutes.

As we have seen, the proposal. would forbid the
television display to minors of "sex programs.”" Assuming
for the purpose of this analysis only that the ordinance
would meet constitutional tests 2/, it is our opinion that
such an ordinance would duplicate the state harmful matter
laws by criminalizing the same conduct which has alread
been made criminal by such laws, (See In re Portnoy (1942
21 Cal.2d 237, 240 (slot machine ordinance duplicated Penal
Code provisions); Pipoly v. Benson (1942) 20 Cal.2d 366, 370
(pedestrian roadcrossing ordinance duplicated Vehicle 'Code
provisions); In re Mingo (1923) 190 Cal. 769, 771 (liquor
Possession, ordinance duplicated Wright Act).) . The
'invalidity arises, not from a conflict of lanﬁua e, but
from the inevitable conflict of Jjurisdiction which  would
result from dual regulation covering the same ground.”
(Pipoly v. Benson, supra, 20 Cal.2d at 371; People 'v.
VTI%E?%ho (1955) 13 al.App.2d Supp. 893, 900.)  The
ordinance would proscribe the. same conduct = ‘already
proscribed by the state and, accordingly, would "duplicate
the harmful matter statutes. : omrem e

We also conciude that an ordinance of the kind
proposed would contradict the state laws. It would nullify
the exemptions to Penal Code section 313.1 contained "in
Penal Code section 313.2: s S

2. The ordinance raises serious questions concerning
speech, privacy, vagueness, overbreadth and equal
protection. In First Amendment context, "[p]lrecision of
regulation must be the touchstone. . . ." (N.A.A.C.P. v.
Button (1963) 371 U.S. 415, 438.) In view of .our
conclusion, however, it 1is not necessary that we address
these matters.
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“(a) Nothing in this chapter shall prohibit
any parent or guardian from distributing any
harmful matter to his child or ward or permitting
his child or ward to attend an exhibition of any
garmftl matter if the child or ward is accompanied

y him,

"(b) Nothing in this chapter shall prohibit
any person from exhibiting any harmful matter to
any of the following:

"(1) A minor who is accompanied by his parent
or guardian, ,

"(2) A minor who is accompanied by an adult
who represents himself to be the parent or guardian
of the minor and whom the person, by the exercise
of reasonable care, does not have reason to know is -
not the parent or guardian of the minor.”

Accordingly, the person exhibiting the program to the minor
would not violate Penal Code section 313.1, subdivision (a),
if the minor were accompanied by a parent, a guardian or a
person representing himself as either. In contrast, the
ordinance would exempt from criminal liability-a person who
has obtained the prior written permission -of ‘a parent.
e Consequentwg the proposed oxdinance - would in effect N
authorize what state law prohibits, i : = R

We conclude that the ordinance described in the;”5“
proposal would both duplicate and. contradict stste law and T
thus, conflict therewith. - ik =

' We also conclude that such - ordinance would bej”;‘
invalid because state law has preempted .this field of law.’
If a field of law has been preempted. by:state law, no ‘lo
law regulating that field is allowed.f-',(Lancaster
Municipal Court, .supra, 6 Cal.3d 805, - 808 (ordinance
prohibiting massage parlors invalid since  regulation of:
sexual conduct is a field fully occupied by. state. law)-
believe the field of law at issue is the. .distributi e
children of harmful matter in the -form of explicit nudity o
sexual conduct.. VWhile we find no 'express .legis
statement of intent to preempt this field, neverthe ess's
intent is implied from the state laws. ; R

Abbott v. City of los Angeles, supra, 53 Cal 2d
674 concerned a city ordinance requiring convicted felons

to register.  State law, however, comp elled only sex
offenders to register. The court struck down the ordinance~;%i}
recognizing legislative inteat to provide uniform: ‘- ‘"

treatment of convicted criminals and holding that state law
preempted the field of registration of criminals. (Abbott
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‘1d., at p. 688.) similarly, in In re Lane, supra, 58
Cal.2d 99, 105, the court found a local ordinance regulating
pProstitution was preempted by state laws in the field of
sexual conduct., The tests to determine whether or not the
Legislature has occupied a particular field by implication
are found in Galvan v. Supericr Court (1959) 70 Cal.2d 851,

?333860 (quoting from In re Hubbard (1964) 62 Cal.2d 119,

"'(1) ‘the subject matter has been so fully
and completely covered by general law as to clearly
indicate that it has become exclusively a matter of
state concern; (2) the subject matter has been
partially covered by general law couched in such .
terms as to indicate clearly that a paramount state
concern will not tolerate further or additional
loc\l action; or (3) the subject matter has been
part.ally covered by general law, and the subject
is of such a nature that the adverse effect of a
local ordinance on the transient citizens of the
state outweighs the possible benefit ‘of the
municipality.” :

The state laws fully cover the field of
distribution of harmful - matter to children. A8  we.

previously discussed Penal Code section 313, subdivision ..

(b), provides that harmful matter may be found in "any book,

magazine, newspaper, or other printed or written muterial or .
any picture, drawing, photograph, motion picture, or:.other
pictorial representation or any statute or other figu : S

any recording, transcription, or  mechanical, .chemical
electrical reproduction or any other articles, equipm
machines, or materials." . The proposal concerns itself
pictorial representations, .namely, ~sexually " 'exj
television programs. This type of harmful matter is’c

N B

within the Penal Code proscription.” ‘Indeed, Penal :
section 313, subdivision (a), covers the entire subject. cf.
the distribution of harmful matter, ™ ag "1t relat
children. This field of law, then, is fully, complete
comprchensively covered by the state' statutes 3/ ‘v
coverage indicates a legislative intent to.occupy the fi
Consequently, the ordinance would not survive - thi
preemption test. : o TR T
Caxl v. City of Los Angeles (1976) 61 'Cal,Ap

265 involved an ordinance which, Inter alia, prohibited:th
offer of sale or the sale of harmful matter (as definéd 1p'

3. Other state statutes also deal with 1ndécé¢i§;'tﬁi

vis-a-vis children. (See Pen. Code, § 272 (contributing
deliquency of minors); Pen. Code, § 273ab (child abuse).gf

B
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Penal Code section 313) from a newsrack on any public
sidewalk unless an adult person was present who was
authorized to prevent the purchase by a minor. 'In finding
the ‘ordinance invalid the court said:

« "We think it is obvious that section 313.1 of
the Penal Code preempts the field of offering and
selling harmful matter to minors. The parallel
decisions holding that the statutes relating to
adult obscenity preempt the féﬁ&f leave nousogmth{
argument on this point. tne nicipa
Court, 58 Cal.2d 907 909-911 [27 Ca i.R trx, 16, 577

80]. In re Moss. 58 Cal.2d 1'7, 117 [23 Cal.
Rptr.361.' 373 P.2d 425); Spitcauer v. Count
of Los Angeles, 227 Cal.App.%a 376, 37 8
Cal.Rptr. 710}; Mier v. Municipal Court 211
Cal. App Zd 470, 472 473 [27 CEITRbtr. 6027, ) .

We observe no conceptual difference between a distribution
from a newsrack, on one hand, and a transmission from:a -
television acreen on the other hand. ~-As in Carl, “local "
legislation regulating such harmful matter would be void 4/

Under the second test preemption will be found when
the field has been partially covered by ‘general state law.
couched in such terms ‘to’ indicate clearly. that. .a
paramount state concern will ‘not. " tolerate further or;a
additional local action. 'To'apﬁlyTthig e ) 3
"the pattern of [the state] legislati;
in the relevant . . . -provisions,  an
subject 'matter." -  (Lon Beach Police;Officera Assn,;.
City of lo Lon Beach (1976) +App.. 4 2
pattern o egislation at issue demonstraf
scheme of regulation. Definitions are provided (Pen." Code,
§ 313), the forbidden conduct {is described .(Pen.. Code, .§
313.1), the exceptions are- specified (Pen.;Code. $8 3132
and 313.3), the punishment is indicated: (Pen. Code, § 3135
and a severability clause is included (Pen. Code; § 313.5).
The statutes carefully adopt judicial definitions . when
describing the content ‘of the ‘matter: deemed - harmf o
distribute or exhibit to minore.p'ﬁnErznoznik v. ci

4. Where the purpose of the local legislation
resolve a peculiarly local problem, the” ordinance' “way.:
survive as a regulation in a separate field of law. ople
v. Kukkanen (1967) 248 Cal.App.2d Supp. 899, 993 ocal
ordinance prohibiting topless waitresses found ‘valid: as.
local regulation of live entertainment rather than of sexual .

conduct) )
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Jacksonville (1975) 422 U.S. 205, 212-213; -‘Miller v.
California (1973) 413 U.S. 15, 24.) The statutes represent a
tnoughtful legislative effort to regulate content without
entering in the arena of protected speech. Since the
ordinance would be disruptive in the legislative scheme, it
is our opinion that the ordinance would not pass the second
test of preemption.

We further conclude, under the third test, that the
proposal would have adverse effects on the state's
transient citizens outweighing local benefits. A burden
would be placed on transient citizens genera11¥ if cities
were (o enact penal ordinances in varying forms, with
conflicting notions cof what {is harmful to children, on the
subject of television viewing. (See Long Beach Peace
Officers Assn. v. City of Long Beach, supra, 61 Cal.App.Zd
364, 371.) Moreover, the uniform state law provisions
proscribing the dissemination of harmful matter to children
would be d%srupted by disparate local controls.

THE SUBJECT MATTER OF THE ORDIRANCE IS NOT A MUNICIPAL
AFFAIR. ‘ ;

A chartered city, as distinguished from a geﬁeral
law city, has exclusive power over aunicipal affairs. (Cal.

Const., art. XI, § 5(a).) The case of Bishop v. Cit-io£w  :
San Jose (1969) 1 Cal.3d 56 examined thiIs constitutional. -: -
power, At issue in Bishop was the authority of a chartered .:@: .
city te pay its cmployees salaries below the level of the «

state wage law. The court recognized that a chartered.city:

. . b S
has "autonomy with respect to all municipal affairs,” (1-: = .

Cal.3d at 61.) However, as to matters of "statewide
concern,” chartered cities remain subject to and controlled:
by applicable .general state law "regardless of th
provisions of their charters, if it is the intent : an
purpose of such general law to occupy the field to the:
excluslon of municipal regulation (the preemption:
doctrine)."” (1 Cal.3d at 60-6i. _

Under Bishop, it wmust be detérmined in the firs
1e

instance whether t local ordinance of a chartered city:: .

conflicts with general state law. If it does, as we have
already determined here, then it must be decided whether the
subject regulated is a municipal affair or a matter of -
statewide concern. (See 58 Ops.Cal.Atty.Gen. 519, 512 .
(1975).) Our opinion is that the subject matter is one of
statewide concern and that the kind of ordinance proposed,
if enacted by a chartered city, would be void.

Municipal affairs are matters which affect the f

local <citizens rather than the people of the state -

generally. Accordingly, such subjects as wages and salaries
(Sonoma County Org. of Pub. Employees v, County of Sonoma
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(1979) 23 cal.3d 296, 315; Vial v. City of San Diego (1981)
122 cCal.App.3d 346, 347), police and fire department
operations (Brown v. City of Berkeley (1976) 57 Cal.App.3d
223, 236) and public park regulations (Simons v.- Citg of
Los Angeies (1976) 63 Cal.App.3d 455, 467) have been
determined by the courts to be municipal affairs. Indeed, a
municipal affair is always a judicially defined term.
(Bishop v. City of San Jose, supra, 1 Cal.3d 56, 63.) On
the other hand, a matter of statewlde concern extends beyond
the local interests at stake, For example, gun control
(Long Beach Police Officers Assn, V. City of long Beach,
supra, 61 Cal.App.3d 364, 371-372), telephone lines and
highways (Pacific Tel. and Tel. Co. v. City and County of
San Francisco (1959) 51 Cal.2d 766, 773; Southern Cal.
Roads Co. v. McGuire (1934) 2 Cal.2d 115, T1271-T22) and
regional land uses (CEEED v. California Coastal Zone
Conservation Comn'n (1974) 43 Cal.App.3d 306, 323) are

matters of statewide concern. (See Professional Fire
Fighters, Inc. v. City of Los Angeles 60 Cal.2d 276, 293-294

(collected cases).)

The purpose of harmful matter 1legislation is to
protect children. Courts have long recognized juveniles as
a class of persons in whose welfare the state has a unique
interest, (Ginsberg v. New York (1968) 390 U.S. 629,
640-641 (obscene books); Interstate Circuit v. Dallas (1968)
390 U.S. 676, 690 (obscene films); Prince v. Massachusetts

(1944) 32+ U.S. 158, 170 (street emgloymenﬁ)} Sturger &
Burn Mfg. Co. V. Beauchamp (1913) (child 1labor); ﬂngna
Point, ftd; v. Wolfson {1982) 30 Cal.3d 721, 7&Y-737Z .
(housing); T.N.G. v. Superior Court (1971) 4 Cal.3d 767, 778 -
(juvenile Iaw).) This concern for children is not limited

to cities but is statewide in ecope. The distribution of -

harmful matter to children cannot be said to be of paramount
importance to cities only. e

The interest of the city in this field of law may

certainly overlap the state's interest., However, “{wlhen =~ .
there is doubt as to whether an attempted regulation relates
to a municipal or to a state matter, or 1if it be a mixed ..
concern of both, the doubt must be resolved in favor of the - .
legislative authority of the state." (Abbott v. City of

Los Angeles, supra, 53 Cal.2d 674, 681.)

We conclude a California city does not have the

legislative power to enact a penal ordinance which would -,

prohibit a person from diaplaying on a television receiver,
for the viewing of a minor, a "sex program" when such

minor's parent is not present or such minor does not have a

parent's written permission to view the program.

* * X *
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