L eIy Ty COMCIL MEETING
SEPTENBER 21, 1983

Ordinance No. 1294 - An Ordinance mcludmg Amendment One -
Ordinance of the City Council of the City of Lodi, approving
the Tervs and Conditions of an Agreement to a Member
Agreement Between Northern California Power Agency and Certain
Participating Members, and authorizing the Execution of and
Delivery of Said Agreement and Amendment by the Officers of
the City of Lodi. NCPA Geothermal Project No. 3 Third Phase
Agreement having been reintroduced at a regular meeting of
the City Council held September 7, 1283 was brought up for
passage on notion of Mayor Pro Tempure Snider, Reid second.
Second reading of the Ordinance was omitted after reading by
title, and the Ordinance was then adopted and ordered to
print by the following vote:

Ayes: Council Members - Reid, Snider, and Olson (Mayor)
Noes: Council Members - Pinkerton

Absent: Council Members - Murphy




CITY COUNCIL HENRY A GLAVES, jr

@ @ City Manager
e o s CITY OF LODI
JOHN R (Randy) SNIDER ALICE A4 R EIMCHE

Mayor Pro Tempore CITY HALL, 221 WEST PINE STREET City Clerk
ROBERT G. MURPHY POST OFFICE BOX 320 RONALD My STEIN
JAMES W PINKERTON, §r LODI, CALIFORNIA 95241 City Attorney

IRED M REID (209) 334-5634

September 28, 1938

TO: Gail Sipple
NCPA

FROM: Alice M. Reimche
City Clerk

SUBJECT: Geothermal Project No. 3 Member Agreement (Third Phase)
Supporting Ordinance and Amendment

Pursuant to ycur recent letter, enclosed hLerewith are the following
documents pertaining to the above project:

1. A signed copy of the Subject Agreement

2. A signed copy of the Subject Amendment
3. A signed copy of the Ordinance (No. 1294)
4. Opinion of Counsel

We will forward to you, shortly, the proof of publication and a certified
copy of the minutes approving the Agreement and Amendment.

Very truly yours,

(s By, el

City Clerk
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. CITY COUNCH HENRY A GLAVES, )t

'@ a City Manager
EVELYN M OLSON. Mayor C I T Y O F L O D I .
JOHN R (Randy) SNIDER ALICE M REIM(::V Clenk
Mayor Pro Tempore CITY HALL, 221 WEST PINE STREET
ROBERT G MURPHY POST OFFICE BOX 320 RONALD M STEIN
JAMES W PINKERTON, Jr tOD1, CALIFORNIA 95241 City Attorney
FRED M REID (209) 334-5634

Northern California Power Agency

8421 Auburn Boulevard

Suite 160 i
Citrus Heights, California 95610

Dear Sirs:

I am acting as counsel to the City of Lcdi (the
"Project Participant"), under the Agreement for
Construction, Operation and Financing of Geothermal
Generating Project Number 3 dated as of July 1. 1983 (the
"Agreement") among the Project Participant, the Northern
California Power Agency (the "Agency") and certain other
entities, and 1 have acted as counsel to the Procject
Participant in connection with the matters referred to
herein. As such counsel, I have examined and am familiar
with (i) those documents relating to the existence,
organization and operation of the Project Participant,
(ii) all necessary documentation of the Project
Participant relating to the authorization, execution and
.delivery of the Agreement and (11ii) an executed
counterpart of the Agreement.

Based upon the foregoing and an examination of such
other information, papers and documents as I deem
advisakle to enable me to render this opinion, including
the Constitution and laws of the State of California
together with the charter, other governing instruments,
ordinances and public proceedings of the Project
Participant, I am of the opinion that:

1. The Project Participant is a municipal
corporation of the State of California, duly created,
orgarized and existing under the laws of the State of
California and duly qualified to furnish electric service
within said State.

2. The Project Participant has authority and right
to execute deliver and perform, pursuant to the terms of
the Agreement, and the Project Participant has complied
with the provisions of applicable law in all matters
relating to such transactions.

3. The Agreement has been duly authorized, executed
and delivered by the Project PFarticipant, is in full force
and effect as to the Project Parcicipant in accordance
with its terms assuming the other Project Participants




» A

have complied with the requirements of Section 12(a) of
such Agreement and, assuming that the Agency has all the
requisite power and authority, and has taken all necessary
action, to execute and deliver such Agreement, constitutes
the legal, valid and binding obligation of the Project
Participant enforceable in accordance with its terms.

4. Payments by the Project Participant under the
Agreement will constitute an operating expense of the
Project Participant and are to be made solely from the
Revenues of its Electric System as provided in Section
5{(c) of the Agreement.

5. No approval, consent or authorization of any
governmental or public agency, authority or person is
required for the execution and delivery by the Project
Participant of the Agreement, or the performance by the
Project Participant of its obligations thereunder.

6. The authorization, execution and delivery of the
Agreement and compliance with the provisions thereof will
not conflict with or constitute a breach of, or default
under, any instrument relating to the organization,
existence or operation of the Project Participant, any
commitment, agreement or other instrument to which the
Project Participant is a party or by which it or 1its
property is bound or affected, or any ruling, regulation,
ordinance, judgment, order or decree to which the Project
Participant (or any of its officers in their respective
capacities as such) is subject or any provision of the
laws of the State of California relating to the Project
Participant and its affairs.

7. There is no action, suit, proceeding, inquiry or
investigation at law or in equity, or before any court,
public board or body, pending or, to my knowledge,
threatened against or affecting the Project Participant or
any entity affiliated with the Project Participant or any
of its officers in their respective capacities as such
(nor to the best of my knowledge 1is there any basis
therefor), which questions the powers of the Project
Participant referred to in paragraph 2 above or the
validity of the proceedings taken by the Project
Participant in connection with the authorization,
execution or delivery of the Agreement, or wherein any
unfavorable decision, ruling or finding would materially
adversely affect the transactions contemplated by the
Agreement, or which, in any way, would adversely affect
the validity or enforceability of the Agreement.

The opinion expressed in paragraph 3 above |is
qualified to the extent that the enforceability of the
Agreement may be limited by any applicable bankruptcy,
insolvency, debt adjustment, moratorium, reorganization,
or other similar laws affecting creditors' —rights




generally or as to the availability of any particular
remedy.

This opinion is rendered only with respect to the
laws of the State of California and the United States of
America, and is addressed only to the Agency. No other
person is entitled to rely on this opinion, nor may Yyou
rely on it in connection with the transactions other than
those described herein.

(Note: Where it shall be necessary for the Project
Participant to obtain the authorization or appreoval of a
Federal, state or local regulatory authority relating to
such Project Participant's performance under the
Agreement, the form of opinions set forth in paragraphs 2,
5 and 6 hereof may be appropriately adjusted to reflect
the necessity for such authorization or approval and
paragraph 5 hereof shall be adjusted to include therein an
exception thereto specifically describing the requisite
authorization or approval and stating that it has been
duly given or obtained and is in full force and effect.)

Vexy truly yours,

AN

SN SDLean
RONALD M. STEIN

City Attorney
RMS:vc



Draft of August 25, 1983

AMENDMENT NUMBER ONB
Dated as of August 1, 1983
O

AGREEMENT FOR CONSTRUCTION, OPERATION AND FINANCING T
OF GEOTHERMAL GENERATING PROJECT NUMBER 3

Dated as of July 1, 1983
By and Among

NORTHERE CALIFORNIA POWER AGENCY
and

CITY OF ALAMEDA
CITY OF BIGGS
CITY OP GRIDLEY
CITY OF HEALDSBURG
CITY OF LODX
CITY GF LONPOC
CITY OF PALO ALTO
CITY OF ROSEVILLE
CITY OP SANTA CLARA
CITY OF UKIAH
PLUMAS—-SIERRA ROURAL ELECTRIC COOPEBRATIVE
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AMENDMENT NUMBER ONE TO
AGREEMENT FOR CONSTRUCTION, OPERATION AND FINANCING
OF GEOTHERMAL GENERATING
PROJECT NUMBER 3

This Amendment Number One, dated as of August 1, 1983, by
and among Northern California Power Agency, a joint powers agency of
the State of California (hereinafter called "NCPA") and the other
entities executing this Amendment Number One.

WITNESSETH:

WHEREAS, NCPA and the other entities executing this
Amendment Number One have entered or will enter into an "Agreement
for Construction, Operation and Financing of Geothermal Generating
Project Number 3®, dated as of Juiy 1, 1983 (the "Original
Agreement®) to provide for the construction, operation and financing
of the Project, the sale by NCPA of capacity and energy of the
Project to the Project Participants and the security of the Bonds to
be issued to finance the Project; and

WHEREAS, NCPA and the other entities executing this
Amendment Number One desire to amend the Criginal Agreement in vari-
ous respects;

NOW THEREFORE, the parties hereto do agree as follows:

SECTION 1. Definitions. The capitalized terms used
herein shall have the respective meanings in this Amendment Number
One as ascribed “hereto in the Original Agreement. All references in
this Amendment Number One to the Original Agreement shall mean the
Original Agreement as amended by this Amendment Number One.

SECTION 2., Amendments. (a) Section 1(f) of the Original
Agreement is hereby amended to read in its entirety as follows:

"(f£) "Project Entitlement Percentage" means, with
respect to each Project Participant, the percentage so
identified and set forth opposite the name of such Project
Participant in Appendix A hereto, as such percentage shall
be re-rised from time to time in accordancec with
Sections 7(d) and 13 hereof. "East Block Entitlement
Percentage®™ and "Project No. 2 Entitlement Percentage"”
mean, with respect to each Project Participant, the percen-
tages 50 identified and set forth opposite the name of such
Project Participant in Appendix A hereto, as such percen-
tages shall be revised from time tc time in accordance with
Ssections 7(d) and 13 hereof.”

-2
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(b) Section 7(d) of the Original Agreement is hereby
amended by adding at the end thereof the following:

"Upon any change in Project Entitlement Percentage
pursuant to this Section 7(d), (i) the Project No. 2
Entitlement Percentage (if any) and the East Block
Entitlement Percentage of each Project Participant shall be
automatically increased for the remaining term of this
Agreement by allocating the Project No. 2 Entitlement
Percentage (if any) and the East Block Entitlement
Percentage of the defaulting Project Participant among’the *
non-defaulting Project Participants in proportion to each -
Project Participant's respective increase in its Project
Entitlement Percentage, and (ii) the defaulting Project
Participant's Project No. 2 Entitlement Percentage and East
Block Entitlement Percentage shall (but only for the pur-
poses of computing the respective Project No. 2 Entitlement
Percentages and the respective East Block Entitlement
Percentages of the nondefaulting Project Participants) be
reduced correspondingly.”

(c) éection 12(a) of the Original Agreement is hereby
amended to read in its entirety as follows:

"(a) This Agreement shall not take effect until
(1) it and/or any supplement to it provided for in
Section 2(c) of the Second Phase Agreement has been duly
executed and delivered to NCPA by Project Participants the
Project Entitlement Percentages of which, in the aggregate,
equal 100%, all in accordance with Section 2(c) of the
Second Phase Agreement and accompanied by an opinion for
each Project Participant of an attorney or firm of attor-
neys in substantially the form attached hereto as
Appendix B, and (ii) the Refunding Date shall have
occurred.”

(d) Section 16(e) of the Original Agreement is hereby sup-
plemented by adding at the end thereof the following:

"(v) The third paragraph of Section 5B of the Project
No. 2 Member Agreement shall be superseded by Section 7(d)
of the Agreement for Construction, Operation and Financing
of Geothermal Generating Project Number 3.

(vi) Section 1(g) of the Project No. 2 Member
Agreement shall be amended by adding at the end thereof the
following:
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'Any Project Participant under the Agreement for
Construction, Operation and Financing of
Geothermal Generating Project Number 3 that has
a Project No. 2 Entitlement Percentage greater
than 0% under such Agreement shall be a
'Purchasing Participating Member' for all pur-
poses of this Agreement and such Purchasing
Participating Member's Purchasing Participation
Percentage shall be its Project No. 2
Entitlement Percentage'."

(e) The first paragraph of Appendix B to the Qriginal
Agreement is hereby amended to read in its entirety as follows:

"I am acting as counsel to the (the "Project
Participant") under the Agreement for Construction,
Operation and Financing of Geothermal Generating Project
Number 3 dated as of July 1, 1382, as amended by Amendment
Number Cne dated as of August 1, 1983 (the "Agreement")
among the Froject Participant, Northern California Power
Agency (the "Agency”) and certain other entities, and I
have acted as counsel to the Project Participant in connec-
tion with the matters referred to herein. As such counsel
1 have examined and am familiar with (i) those documents
relating to the existence, organrization and operation of
the Project Participant, (ii) all necessary documentation
of the Project Participant relating to the authorization,
execution and delivery of the Agreement and (iii) an exe-
cuted counterpart of the Agreement."”

. SECTION 3. Original Agreement Remains in Full Porce and
BRffect. Except as amended by this Amendment Number One, the Original
agzeement heretofore existing remains in full force and effect.

This Amendment Number One may be executed in several coun-
teyparts, all or any of which shall be regarded for all purposes as
one original and shall constitute and be but one and the same
iastrument.
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IN WITNESS WHEREOF each Project Participant has executed
this Amendment Number Cne with the approval of its governing body,
and caused its official seal to be arfixed and NCPA has executed this
Amendment Number One in accordance with the authoiization of its

Commission.

NORTHERN CALIFORNIA POWER
AGENCY

CITY OF ALAMEDA

By
And

CITY OF BIGGS

By
And

CITY.OF HEALDSBURG

SRR City Clerk
- CITY OF LOMPOC

. By

', ,And

CITY OF PALO ALTO

By
and

CITY OF ROSEVILLE

By
And

CITY OF SANTA CLARA

By
And

CITY OF GRIDLEY

By
And

UKIAR

By
And

PLUMAS-SIERRA RURAL

ELECTRIC COOPERATIVE
By
and




‘ Final Dr ~ of July 28, 1983 “"""/l

AGREEMENT FOR CONSTRUCTION, OPERATION AND PINANCING -
OF GEOTHERMAL GEMNERATING PROJECT NUMBER 3 - .

Dated as of July 1, 1983
By and Among

NORTHERN CALIPORNIA POWER AGENCY
and

CITY OF ALAMEDA
CITY OF BIGGS
CITY OF GRIIDLEY
CITY OF HEALDSBURG
. CITY OF LODIX
CITY OF LOXXOC
CITY OF PALO ALTO
CITY OF ROSEVILLE
CITY OF SANTA CLARA
CITY OF UKXKIAH .
. PLUMAS~-SIERRA RURAL ELECIRIC COOPERATIVE

I,’
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AGREEMENT F(L.c CONSTRUCTION, OPERATION gND FINANCING
OF GEOTHER!MAL GENERATING
PROJECT NUMBER 3

This Agreement, dated as of July 1, 1983, by and among
Northern California Power Agency, a joint powers agency of the State
of California (hereinafter called "NCPA") and the other entities exe-
cuting this Agreement.

WITNESSETH:

. WHEREAS, NCPA has entered into the Steam Sales Agreement
with Shell 0il Company (with its successors and assigns, the "Stean
Supplier"), under which NCPA agreed to construct or cause to be con-
structed, one or, upon the conditions stated therein, two 55-meguwatt
geothermal generating units or a leasehold specified therein (the
"past Block™):; and

WHEREAS, pursuant to the Steam Sales Agreement and this
Agreement, NCPA proposes to acquire and construct or cause to be
acquired and constructed and to operate or cause to be operated the
Project described herein; and . '

WHEREAS, NCPA and certain of its members have entered into
a "Member Agreement (Second Phase) for Financing of Planning and
Development Activities of the Shell East Block Geothemal Project”
made as of June 1, 1981, as amended by Amendment No. One thereto,
dated as of June 1, 1981 and Amendment No. Two thereto, dated as of
January 13, 1983 providing for the financing of certain activities in
conneckion with the East Block portion of the Project (said
Agreement, as it may be amended and supplemented from time to time,
being hereinafter callzd the "Second Phase Agreement”™); and

WHEREAS, this Agreement jis the “Final Power Contract” con-
templated in the Second Phase Agreement; and

WHEREAS, NCPA and its members have entered into one of
three Member Service Agreements, effective February 12, 1981 (said
Agreements, as they may be amended and supplemented from time to
time, being hereinafter called the “"Member Service Agreement”)}, which
provide for services which NCPA shall perform for its members, among
other things, and for the provisions to be contained in second and
third phase agreements, such as the Second Phase Agreement, and this
Agreement; and T

WHEREAS, all participants in NCPA's Geothermal Generating
Project No. 2 ("Project No. 2") are Project Participants (as
hereinafter defined), the development of the Project will benefit
Project No. 2 by, among other things, satisfying certain obligations

.,
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of NCPA under the é!eam Sales Agreenent, and the actions authorized
herein to be taken by NCPA with respect to Project No. 2 will benefit
the Project; and

WHEREAS, NCPA and the Project Participants wish to enter
into this Agreement to provide further for the construction, opera-
tion and finarcing of the Project, the sale by NCPA of capacity and
energy of the Project to the Project Participants, and the security
for the Bonds to be issued to finance the Project;

NOW THEREFORE, the parties hereto do agree as follows:

1. Definitions. The following terms shall, for all pur-
poses of this Agreement, have tne following meanings:

(a) "Bonds"” means bonds, notes or other evidences of’
indebtedness of NCPA (or of a nonprofit corporation on behalf of
NCPA) issued to finance or refinance the Project, and includes addi-
tional Bonds to complete the Project.

(b) "Bond Resolution” means the resolution or resolutions
providing for the issuance of Bonds and the terms thereof.

(c) "Development Fund" means the fund authorized by the
"NCPA Member Agreement for Participation in Electric Power
Development Fund,"” dated July 1, 1975, as amended.

(d) -"Electric System" means all properties and assets, real

“and personal, tangible and intangible, of the Project Participant now

or hereafter existing, used or pertaining to the generation, trans—
mission, transformation, distribution and sale of electric capacity
and energy., including all additions, extensions, expansions, improve-
ments and betterments- thereto and equippings thereof; provided, how-
ever, that to the extent the Project Participant is not the sole
owner of an asset or property or to the extent that an asset or prop—
erty is used in part for the above described elactric purposes, only
the Project Participant's ownership interest in such asset or prop-
erty or only the part of the asset or property so used for electric
purposes shall be considered to be part of its Electric System.

(e) "Project" means a project consisting of (i) two
55-megawatt geothermal generating units, on the East Block, and
related facilities, including transmission facilities to the generat-
ing tie, in the State of California, and all rights, properties and
improvements necessary therefor, including fuel and water facilitiqs
and resources, and capital improvements thereto that may be con-
structed from time to time, and interests in certain other property:
and rights relating thereto, including a headquarters facility for
use by NCPA in connection with the Project; provided that inclusion
of such beadquarters facility in this definition of "Prcject” shall
only be cffective upon the receipt, prior to the first issuance of
Bonds, of either (a) a 17£0% vote approving such inclusion of all
Project Participants, taken at a meeting in accordance with

..3_~
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Section 11 hereof, (b) written approval of su@ inclusion from theg\
representative of eacn Project Participant on the Commission of NCPA;
(ii) Project No. 2, subject tr the rights of the participants there-
in; and (iii) such refinanciny of Development Fund expenditures as

shall, in the discretion of the Commissicn of NCPA, be included in
any issue of Bonds.

(£) "Project Entitlement Percentage" means, with respect to
each Project Participant, the percentage so identified and set forxth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof. "East Block Entitlement Percentage" and
"project No. 2 Entitlement Percentage"” mean, with respect to each
Project Participant, the percentages so identifieda and set forth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof.

(g) "Project No. 2 Member Agreement" means the "Member
Agreement for Construction, Operation and Financing of NCPA
Geothermal Generating Unit No. 2 Project", dated as of June 15, 1577,
as amended and supplemented.

(h) "Project No. 2 Steam Sales Agreement"” means the
Geothermal Steam Sales Agreement between NCPA and the Steam Supplier
dated June 27, 1977, as amended and supplemented.

(i) ."Project Participants" means those entities listed in
---Appendix A hereto and executing this Agreement, together in each case
with their respective successors or assigns.

(j) "Refunding Date” means the date of the refinancing with
Bonds of (i) the outstanding Public Power Revenue Bonds, 1881
Series A, dated July 1, 1981, and the outstanding Public Power
Revenue Bonds, 1982 Series A, dated July 1, 1982, (ii) the outstand-
ing loan of NCPA pursuant te a Loan Agreement between NCPA and Bank
of Montreal (California), dated October -2, 1980, and (iii) cextain
Development Fund expenditures.

(k) "Revenues” means all income, rents, rates, fees,
charges, and other moneys derived by the Project Participant from the
ownership or operation of its Electric System, including, without
limiting the genérality of the foregoing, (i) all income, rents,
rates, fees, charges or other moneys derived from the sale, furnish-
ing, and supplying of the electric capacity and energy and other ser-—
vices, facilities, and commodities sold, furnished, or supplied
through the facilities of its Electric System, (ii) the earnings on
and income derived from the investment of such income, rents, rates,
fees, charges or other moneys to the extent that the use cf such
earnings and income is limited by or pursuant to law to its Electric
Systcwm and (iii) the proceeds derived by the Project Participant.
directly or indirectly from the sale, lease or other disposition of
all or a part of the Electric System 2o permitted hereby, but the
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‘term "Revenues" sRall not include (y) customers' deposits or any
other deposits subject to refund until such deposits have become Ehe
property of the Project Participant, or (z) contributions from cus-
tomers for the payment of costs of construction of facilities to
serve them.

(1) "Steam Sales Agreement" means the "NCPA East Block
Steam Sales Agreement" with the Steam Supplier, dated September 15,
1980, as amended and supplemented.

(n) "Trustee" means the entity or entities designated by
NCPA pursuant to any Bond Resolution, to administer any funds or-
accounts required by such Bond Resolution or otherwise.

2. Purpose. The purpose of this Agreement is to sell
capacity and eneray of the Project to the Project Participants; to
provide the terms and conditions of such sale and to provide for the
financing of the Project.

3. Construction and Operation. NCPA will use its best
efforts to cause or accomplish the construction, operation and
financing of the Project, the obtaining of all necessary authority
and rights, and the performance of all things necessary and conven-
ient therefor. Each Project Participant will cooperate with NCPA to
that end, and will give any and all clarifying assurances by supple-
mental agreements that may k2 reasonably necessary in the opinion of
NCPA's legal counsel to make the obligations herein more specific and
to satisfy legal requirements and provide security for the Bonds.

NCPA may pledge and assign to any Trustee for any Bonds,
all or any portion of the payments received hereunder from Project
Participants, and upon notice from NCPA, each Project Participant
shall make payments due by it hereunder directly to any Trustee for
the Bonds. Such pledge and assignment by NCPA shall be made effec-
tive for such time as NCPA shall determine and provide.

4. Sale and Delivery of Capacity and Energy from the
Project. (a) Pursuant to the terms of this Agreement NCPA shall
provide to each Project Participant, and each Project Participant
shall take, or cause to be taken, such Project Participant's Project
Entitlement Percentage of the capacity and energy of the Project;
provided, however, that NCPA shall first provide to each project par-
ticipant for Project No. 2, and each such project participant shall
take, or cause to be taken, such project participant's Project No. 2
Entitlement Percentage of the capacity and energy of Project No. 2,
in accordance with the terms of the Project No. 2 Member Agreement.

(b) NCPA will remain available to do all things necessary -
and possible to deliver or cause to be delivered to or for the
Project Participants, in accordance with their respective Project
Entitlement Percentages, svbject to the terms of the Project No. 2
Menber Agreeme.t, the capacity and energy of the Project. Such
delivery shall be at points mutually agreed upon by NCPA and each
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.Project Participa»?. Such agreement shallﬁot be unreasonabl .

withheld by either NCPA or a Project Participant. NCPA will remain
available to make or cause to be made all necessary and possible
arrangements for transmission of such capacity and energy to such
points over the lines of NCPA cr others, and for additional capacity
and energy required from others as reserves against planrned or emer—
gency service interruptions with respsct to the Project. VWheeling or
delivery services by NCPA with related energy sales to the Project
Participants shall be as providad in service schecules as provided in
Article III of the Member Service Agreement.

5. Rates and Charges. (a) Commencing on the Refunding’
Date, NCPA shall fix charges to the Project Participants uncder this
Agreement to produce revenues to NCPA from the Project equal to the
amounts anticipated to be needed by NCPA to meet the total costs of
NCPA to provide capacity and energy from the Project, including but
not limited to (i) debt service on the Bends, reserves for the pay-
ment of debt service on the Bonds and other payments required under
the Bond Resolution other than payments described in (i.i) ard (iv)
below, (ii) all other payments provided to be made by NCPA under the
Steam Sales Adreement and the Prcject No. 2 Steam Sales Agreement,
(iii) any other operation, maintenance and replacement costs of the
Project, a reasonable reserve for contingencies, and all other
Project costs other than costs and expenses of NCPA for delivering
Project capacity and energy pursuant to Section 4(b) hereof, and (iv)
costs and expenses of NCPA for delivering Project capacity and energy
pursuant to Section 4(b) of this Agreement. NCPA shall fix charges
__to the Project Participants to produce revenues to NCPA from the
Project to meet the costs described in (i) and (ii) above based on
East Block Entitlement Percentages applied to such costs allocable to
the East Block pertion of the Project and Project No. 2 Entitlement
Percentages applied to such costs allocable to the Project No. 2 por-
tion of the Project; and to meet the costs described in (iii) above
based on the anticipated energy sales of the the East Block portion
of the Project and, on the anticipated energy sales of the Project
No. 2 portion of the Project, respectively. If NCPA delivers Project
capacity and energy to or for any Project Participant pursuant to
Section 4(b) hereof, NCPA shall fix charges to each such Project
Participant so as to pay the costs of such delivery without liability
under this Section 5(a} of any Project Participant for whom Project
capacity and energy is not so delivered by NCPA. The obligations of
the respective Project Participants that are participants in Project
No. 2 under this Section 5(a) shall be deemed to be satisfied to the
extent such obligations are satisfied pursuant to the Project No. 2
Member Agreement, : ,

(b) To the extent that the funds provided under Section
5(a) of this Agreement are at any time not sufficient for such pur-
poses, each Project Participant shall pay to NCPA an amount equal to
such Project Participant's Projec_t Entitlement Percentage of the
total cost to pay all amounts of principal and interest on the Bonds,
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‘reserves for the payment of debt service and other payments required
under the Bond Resolution and all other payments required to be made
by NCPA under the Steam Sales Agreement. The obligation of this
Section 5(b) is incurred by each Project Participant for the benefit
of future holders of Bonds, and shall commence and continue tu exi st
and be honored by Project Participants whether or not capacity or
energy 1is furnished to them from %the Project at all times or at all
(which provision may be characterized as an obligation to pav all
costs on a take-or-pay basis whether or not such Project capacity or
energy 1is delivered or provided).

the PG and E Interconnection Adreement among Pacific Gas and Electric
Company, NCPA and certain of the Project Participants (the "PG and E
Interconnection Agreement”) in complying with Section ¢(h) hereof,
any payments required to be made by, or costs incurred by NCPA or the
Project Participants pursuant to Section 9.5 of the Interconnection
Agreement shall not be made unrder this Agreement.

(d) Each Project Participant shall make payments under this
Agreement solely from the Revenues of, and as an operating expense
of, its Electric System. Nothing herein shall be construed as pro—
hibiting any Project Participant from using any other funds and reve—
nues for purposes of satisfying any provisions of this Agreement.

(e) Each Project Participant shall make payments under this
Agreement whether or not the Project is completed, operable, operat-—
-ing or retired and notwithstanding the suspension, interruption,
interference, reduction or curtailment of Project output or the
capacity and enerqgy contracted for in whole or in part for any reason
whatsoever. Such payments are not subject to any reduction, whether
by offset or otherwise, and are not conditioned upon performance by
NCPA or any Project Participant under this Agreement or any other
agreement; provided, however, that the obligations of the respective
Project Participants that are participants in Project No. 2 under
Section 5(a) hereof shall be deemed to be satisfied to the extent
such obligations are satisfied pursuant to the Project No. 2 Member
Agreement.

{f) No Project Participant shall be liable under this
Agreement for the obligations of any other Project Participant. Each
Project Participant shall be solely responsible and liable for per-
formance of its obligations under this Agreement and for the mainte-
nance and operation of its respective properties not included as part
of the Project. The obligation of each Project Participant to make
payments under this Agreement is a several obiigation and not a joint
obligation with those of the other Project Participants.

(g) Each Project Participant covenants and agrees to

establish and collect fees and charges for electric capacity and
energy furnished through facilities of its Electric System sufficient

Y

(c) Notwithstanding that NCPA may utilize services under
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to provide Revenué!'adequate to meet its obligations under this &
- Agreement and to pay any and all other amounts payable from or con-
stituting a charge or lien upon any or all such Revenues.

(h) Each Project Participant covenants and agrees that it
~shall, at all times, operate the properties of its Electric System
and the business in connection therewith in an efficient manner and
at reasonable cost and shall maintain its Electric System in good
repair, working order and condition.

6. Annual Budget and Billing Statement. Prior to the -
beginning of each NCPA fiscal year, the Commission of NCPA will adopt -~
an annual budget for such fiscal year for costs and expenses relating
 to the Project and shall promptly give notice to each Project
- Participant of its projected share of such costs and expenses.

A billing statement prepared by NCPA based on estimates
will be sent to each Project Participant not later than the fifteenth
(15th) day of each calendar month shcwing the amount payable by such
Project Participant of costs payable urder Section 5(a) hereof for
the second succeeding calendar month, any amount payable by such
Project Participant as its Project Entitlement Percentage of costs
payable under Section 5(b) hereof, and the amount of anv credii3 or
debits as a result of any appropriate adjustments. Amounts shown on
the billing statement are due and payable thirty (30) days after the
date of the billing statement. Any amount due and not paid by the
Project Participant within thirty (30) days after the date of the
billing statement shall bear interest from the due date until paid at
an annual rate to be established by the Commission of NCPA at the
+ime of adoption of the then most recent annual budget.

On or before the day five (5) calendar months after the end
cf each NCPA fiscal year, NCPA shall submit to each Project
participant a statement of the aggregate monthly costs for such
fiscal year. If the actuzl aggregate monthly costs and the Project
Participant's share thereof pursuant to this Agreement, and other
amounts payable for any fiscal year, exceed the billings to the
Project Participant, the deficiency shail be added to the Project
Participant's immediately succeeding billing statement. If the
actual aggregate monthly costs and the Project Participant's share
thereof pursuant to this Agreement, and other emounts payable for any
fiscal year, are less than the billings to the Project Participant,
such excess shall be credited to the Project Participant's billing
statements for such period (not to exceed the immediately succeeding
six months) and in such amounts as shall be determined by NCPA.

1f a Project Participant questions or disputes the correct-
ness of any billing statement by NCPA, it shall pay NCPA the amount
claimed when due and shall within thirty (30) days of the receipt of
such billing statement request an explanation from NCPA. If the bill
is determined to be incorrect, NCPA will issue a corrected bill and
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refund any amount"t’mich may be due the Proj‘a@t Participant whi ch
refund shall bear interest from the date NCPA received payment until”

the datg of the refund at an annual rate to be established by the
Commission of NCPA at the time of adoption of the then most recent
annual budget. If NCPA and the Project Participant fail to agree on
the correctness of a bill within thirty (30) days after the Project
Participant has requested an explanation, the parties shall proaptly
submit the dispute to arbitration under section 1280 et seq. of the
Code of Civil Procedure.

7. Obligation in the Event of Default. (a) Upon fail-

ure of any Project Participant to make any payment in full when due -

under this Agreement, NCPA shall make written demand upon such
Project Participant, and if said failure is not remedied within
thirty (30) days from the date of such demand, such failure shall
constitute a default at the expiration of such period. Notice of
such demand shall be provided to each other Project Participant by
NCPA.

(b) Upon the failure of any Project Particirant to make any
payment which failure constitutes a default under this Agreement,
NCPA shall use its best efforts to sell and transfer for the defaul t-—-
ing Project Participant's account all or a portion of such Project
Participant's Project Entitlement Percentage of Project capacity and
energy for all or a portion of the remainder of the term of this

Agreement. NCPA shall not sell such capacity and energy, directly or

indirectly, in any manner, and shall not take or permit to be taken
any other action or actions, which would result in any of the Bonds
"being treated as an obligation not described in Section 103(a) of the
Internal Revenue Code of 1954, as amended, by reason of classifica-
tion of such Bond as an "industrial development bond” within the
meaning of Section 103(b) of said Code. Notwithstanding that all or
any portion of the Project Participant's Project Entitlement
Percentage of Project capacity and energy is so sold or transferred,
the Project Participant shall remain liable to NCPA to pay the full
amount of its Project Entitlement Percentage of monthly costs as if
such sale or transfer had not been made, except that such liability
shall be discharged to the extent that NCPA shall receive payment
from the purchaser or transferee thereof.

(c) Upon the failure of any Project Participant to make any
payment which failure constitutes a default under this Agreement and
causes NCPA to be in default under the Steam Sales Agreement, the
Project No. 2 Steam Sales Agreement or any Bond Resolution, NCPA may
(in addition to the remedy provided by subsection fb) of this Section
7) terminate the provisions of this Agreement insofar as the same
entitle the defaulting Project Participant to its Project Entitlement
Percentage of Project capacity and energy. Irrespective of such ter-
mination, the obligations of the Project Participant under this
Agreement shall continue in full force and effect.

-9

e T A b

A PN 0 4 AR




e e e e AN AT e e fe Tt L R TS SRR G T A ey e S T S e MR S AT, L 1 DL n, 1, R G T e R U,
B \ BT SRS ¥ ATy TR T R :,u,v.&‘-nrﬂ, T R IR S RN . AT P R 1;_.{{

(d) Upon 8 failure of any Project Pé!icipant to make any
payment which failure constitutes a default under this Agreement, and
except as.sales or transfers are made pursuant to subsection (b) of
this Section 7, (i) the Project Entitlement Percentage of each nonde-
faulting Project Participant shall be automatically increased for the
remaining term of this Agreemen: pro rata with those of the other
nondefavlting Project Participants and (ii) the defaulting Project
Participant's Project Entitlement Percentage shall (but only for pur-—
poses of computing the respective Project Entitlement Percentages of
the nondefaulting Project Participants) be reduced correspondingly;
provided, however, that the sum of such increases for any nondefault-

ing Project Participant shall not exceed, without written consent of °

such nondefaulting Prcject Participant, an accumulated maximum of 25%
of the nondefaulting Project Participant's Project Entitlemen
Percentage, all as initially set forth in Appendix A.

(e) If a Project Participant shall fail or refuse to pay
any amounts due to NCPA, the fact that other Project Participants
have increased their obligation to NCPA pursuant to this Section 7
shall not relieve the defaulting Project Participant of its liability
under this Agreement, and any Project Participant increas’ing such
obligation shall have a right of recovery from the defaulting Project
Participant to the extent of such respective increase in obligation
caused by the defaulting Project Participant.

(f) Any Trustee for any Bonds the payment of which is
secured by payments made by the Project Participants under this
Agreement shal)l have the right, as a third party beneficiary, to ini-
tiate and maintain suit to enforce this Agreement to the extent pro-
vided in the related Bond Resolution. . :

8. Transferc, Sales and Assignuants of Capacity. Each
Project Participant has full and unfettered rights to make transfers,
sales, assignments and exchanges (collectively "transfers") of capac-
ity, energy, and rights thereto except as expressly provided other-
wise in this Agreement.

(a) No Project Participant shall tramsfer ownership of all
or substantially all of its Electric System to another entity until
it has first complied with the provisions of this subsection (a). A
consolidation with another governmental entity or change in govern-—
mental form is not deemed a transfer of ownership.

(1) Such disposition or transfer shall be under
terms and conditions that provide assurance that the obli- _
gations of the transferring Project Participant under this “~
Agreement, and that NCPA's obligations under this
ngreement, the Steam Sales Agreement, and any Bond
Resolution, and the Prcject No. 2 Steam Sales Agreement,
and under other agreements made or to be made by NCPA to
carry out the Project, will be promptly and adequately

-10~

B S S —




S T R SRR T R

9 Y

5! :
met. NCPA ma;’requlre that sufficienc moneys of the \\L‘ﬂ,/

transferring Project Participant to discharge such obliga-
tions be irrevocably set aside and maintained in a trust
account, as a condition to the transfer of the Electric
System, if no other adequate assurance is available.

(2) The transferring Project Participant shall give
ninety (90) days' advance written notice to NCPA of any
proposed transfer pursuant to this subsection (a).
Appendix A to this Agreement shall be amended as appropri-
ate to reflect any transaction pursuant to this subsection
(a).

(b) Notwithstanding any other provision of this Agreement,
no Project Participant shall transfer, assian, sell or exchange any
Project capacity and energy, directly or indirectly, in any manner,
and shall not take or permit to be taken any other action or actions,
which would result in any of the Bonds being treated as an obligation
not described in Section 103(a) of the Internal Revenue Code of 1954,
as amended, by reason of classification of such Bond as an
"jndustrial development bond" within the meaning of Section 103(b) of
said Code.

9. Surplus Capacity and Enexgy. When a Project
Participant has surplus capacity and/or energy from the Project, NCPA
shall, if requested by such Project Participant to do so, sell such
surplus capacity and/or energy on behalf of such Project Participant
in the following manner:

(a) NCPA shall use its best efforts to éell such surplus
capacity and/or energy at a price at least equal to the Project
Participant's cost therefor.

(b) Other Project Participants shall have a right of first
refusal, and other NCPA members shall have the second right at the
sales prices set forth in subsections (c) and (d) of this Secticn 9.

(c) If NCPA can purchase equivalent capacity and/or energy
from other sources for less than the Project Participant's cost for
surplus capacity and/or energy from the Project, as the case may be,
the sales price of such capacity and/or energy to another Project
Participant or NCPA member shall be equal to the cost of purchasin(
the capacity and/or energy from such other source.

{(d) If the alternative cost of purchasing capacity and/or
energy for other Project Participants or members of NCPA is more than
the Project Participant's cost of surplus capacity and/or energy from
the Project, then the sales price shall be the Project Participant’s

cost plus one-half the difference between the Project Participant's '

cost from the Project and the cost of capacity and/or energy from an
alternative source.

—-11-
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(e) NCPA s}’ll not sell such surplus.'pacity and energy, !\\\'
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directly or indirectly, in any manner, and shall not take or pexmit
to be taken any other action or actions, which would result in any of
the Bonds being treated as an obligation not described in
Section 103(a) of the Internal Revente Code of 1554, as amended, by
reason of classification of such Bond as an "industrial development
bond" within the meaning of Section 103(b) of said Code.

10. Insurance and Indemnification. NCPA shall obtain or
cause to be obtained insurance for the Project covering such risks
(including earthquakes), in such amcunts and with such deductibles as
shall be determined by NCPA., NCPA shall indemnify and hold harmless -
each Project Participant from any liability for personal injury or =~ -
property damage resulting from any accident or occurrence arising cut
of or in any way related to the construction or operation of the
Project, provided, however, that such liability of NCPA shall be
l1imited to the extent the proceeds of insurance and other moneys
available to NCPA hereunder are available therefore.

11. Member Direction and Review. NCPA shall comply with
all lawful directions of the Project Participants with respect to
this Agreement, while not stayed or nullified, to the fullest extent
authorized by law. Actions of Project Participants, including giwving
such directions to NCPA, will be taken only at meetings of authorized
representatives of Project Participants duly called and held pursuant
to the Ralph M. Brown Act or other laws applicable to such meetings,
in effect from time to time. )

(a) A quorum of the Commission of NCPA for purposes of
acting upon matters related to the Project shall consist of those
Commissioners (including for all purposes of this Section 11, their
designated alternates), representing a numerical majority of the
Project Participants, or, in the absence of such, representing
Project Participants having a combined Project Entitlement PercCentage
of at least a majority in interest at such time.

(b) Special meetings of the Commission to act only on mat-
ters relating to the Project may be called by a majority of the
Conmissioners of Project Participants upon notice as required by the
Ralph M. Brown Act or other laws applicable to such meetings, in
effect from time to time.

(c) At regular or special meetings of the Commission,
voting on matters relating to the Project shall be by Project
Entitlement Percentage, and the affirmative vote of a majority in
jnterest at such time shall be required to take action, unless the
Project Participants agree at such meetings that voting will be on a
one member one vote basis, with a majority vote of those present
required for action,

_..1 2-
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(d) Notwithstanding subsection (c) of this Section 11, wpon
demand of any Commissioner of any Project Participant, at any meeting
of the Commission other than a special meeting referred to in subsec-
tion (b) of this Section 11, the vote on any issue relating to the
Project shall be by Project Entitlement Percentage at such time and
65% or greater affirmative vote shall be required to take action.

(e) Any Project Participant may veto a discretionary action
of the Project Participants relating to the Project that was not
taken by a 65% or greater Project Entitlement Percentage vote within
10 days following mailing of notice of such Commissioners' action, by
giving written notice of veto to NCPA, unless at a meeting of
Commissioners of Project Participants called for the purpose of con-
sidering the veto and held within 30 days after such veto notice, the
holders of 65% or greater of the Project Entitlement Percentage shall
vote to override the veto.

(f) The sixty-five percent of the Project Entitlement
Percentage specified in this Section 11 shall be reduced by the
amount that the Project Entitlement Percentage of any Project
Participant shall exceed 35%, but such 65% shall not be reduced below
a majority in interest.

12. Term. (a) This Agreement shall not take effect until
(i) it and/or any supplement to it provided for in Section 2(c) of
the Second Phase Agreement has been duly executed and delivered to
NCPA by Project Participants the Project Entitlement Percentages of
which, in the aggregate, equal 100%, all in accordance with
Section 2(c) of the Second Phase Agreement and accompanied by an
opinion for each Project Participant of an attorney or firm of attor-
neys in substantially the form attached hereto as Appendix B, and
(ii) the Refunding Date shall have occurred.

(b) Notwithstanding the delay in the effective date of this
Agreement until Project Entitlement Percentages in the aggregate
equal 100% and the other provisions of Section 12(a) hereof have been
complied with, it is agreed by all signatories hereto that in consid-
eration for NCPA's signature hereto and for its commitment to use its
beat efforts to obtain the commitment for Project Entitlement
Percentages in the aggregate equal to 1008, each Project Participant
upon its execution and delivery of this Agreement to NCPA along with
required opinion and any required evidence of compliance as required
by Section 12(a) hereof shall be immediately bound not to withdraw
its respective offer herein made to enter into this Agreement as exe-
cuted and/or supplemented or to decrease or terminate its Project
Entitlement Percentage. Such a decrease or termination by a Project
Participant may be made only if this Agreement has not taken effect

_13._
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before January 1, 19& and only by giving written notice thereof to \\-—-«/;
NCPA between January 1 and January 15, 1984. ;

(c) Notwithstanding the foregoing, each Project Participant
shall be entitled to decrease or terminate its Project Entitlement
Percentage upon giving written notice thereof to NCPA within fifteen
(15) days after January 1, 1986, if by January 1, 1986 NCPA shall not
have issued any Bonds the payment of which is secured by payments
made by the Project Participants under this Agreement,

BT

B T

(d) The term of this Agreement shall continue until the
~ later of (i) the expiration of the useful life of the Project, or
.~ {ii) the date on which all Bonds issued have been retired, or full i
.~ provision made for their retirement, including interest until their i
retirement cdate; provided, however, that in nc event shall the term
of this Agreement extend beyond the date of the termination of the
existence of NCPA. In the event of the termination of the existence
of NCPA it is the intent of the Project Participants that the
Agreement be construed as an agreement among the Project
Participants.

13. Termination and Amendments. This Agreement shall
not be subject to termination by any party under any circumstances,
whether based upon the default of any other party under this
Agreement, or any other instrument, or otherwise, except as specifi-
cally provided herein.

Except as ctherwise provided in this Agreement, so long as
any Bonds are outstanding and unpaid and funds are not set aside for
the payment or retirement thereof in accordance with the applicable
Bond Resolution, this Agreement shall not be amended, modified or
otherwise changed or rescinded by agreement of the parties without
the consent of each Trustee for Bonds whose consent is required under
the applicable Bond Resolution.

14. Member Service Agreement. This Agreement is a ser-—
vice schedule and a third phase agreement attached to and incorpo-
rated into the Member Service Agreement. This Agreement shall be
construed as the more specific terms governing the general relation—
ship between the parties set out in the Member Service Agreement in

connection with the Project.

15. Second Phase Agreement. The Second Phase Agreement
is superseded by this Agreement upon the issuance of any Bonds the
payment of which is secured by payments mage by the Project
Participants under this Agreement and upon provision for payment of
" any notes Or other evidences of indebtedness of NCPA secured by pay-
ments made by the Project Participants under the Second Phase
Agreement, except that section 4 thereof shall remain in effect as
provided by section 5 of the Second Yhase Agreement unless changed by
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formal action of all of the Project Participants. Said section 4 i
as followvs:

B o

é .
.

X

"Section 4. Conditional Repayment to Members. All
paymenkts and advances made heretofore, including
Development Fund Advances, and those hereafter made pursu-
ant to Section 1, excluding interest pa’d on delinquent
payments, shall be repaid to each of the entities making
such payments and advances pursuanrt to this Agreement out
of the proceeds of the first issuance of the Project bonds
or as and when there are sufficient funds available from
the partial sale of Bonds. Such reimbursements shall be
made within 60 days following the sale of any Project bonds T
and shall include interest computed monthly at a rate
equivalent to the prime rate of the Bank of America NT&SA
at the end of such month. Any interest due under the third
paragraph of section 1 of this Agreement and unpaid shall
be deducted from the repayment. If NCPA is not successful
in financing the Project, there shall be no reimbursement
except out of unused Project funds along with all other
receipts to which NCPA is entitled in connection with the :
pProject."” ‘ ;

P

16. Sharing of Resources, Pacilities and Costs.

(a) NCPA may, in accordance with Section 11 hereof, enter into
agreements for the transfer or sharing of resources, facilities and
costs between and among the Project and other entities and projects
(including without limitation Project No. 2), which agreements may
provide, among other tnings, for the transfer or sharing of steam,
transmission facilities and rights to use the same, maintenance and
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments under the
Steam Sales Agreement and the Project No. 2 Steam Sales Agreement and
for the integrated operation of the Project and Project No. 2 by
NCPA. :

e,

(b) NCPA may, in accordance with the Project No. 2 Member
Agreement and upon compliance with the requirements of any trust
indenture or other instrument applicable thereto, including without
limitation any consents required thereby, enter into agreements for
(i) the transfer or sharing of resources, facilities and costs
between and among Project No. 2 and other entities and projects
(including without limitation the Project), which agreements may pro-
vide, among other things, for the transfer or sharing of steam,
transmission facilities and rights to use the same, maintenance and
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments under ?he
Project No. 2 Steam Sales Agreement, and for the integrated operation
of the Project and Project No. 2 by NCPA, and (ii) the modification .
or refinancing of all or any portion of the oblications incurred by ) :
NCPA or a nonprofit corporation for Project No. 2, including without :
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"limitation the refi;@acing thereof with Bonds arﬂ the modification or

refinancing of the loan guaranteed by the United States Department of
Energy.

(c) This Agreement shall constitute approval by the partic-
ipants in Project No. 2 of (i) the refinancing of (a) the outstandimg
Public Power Revenue Bonds, 1981 Series A, dated July 1, 1981, and
the outstanding Public Power Revenue Bonds, 1982 Series A, dated
July 1, 1982, (b) the outstanding loan of NCPA pursuant to a Loan
Agreement between NCPA and Bank of Montreal (California), dated
October 2, 1980, and (c) certain Development Fund expenditures, with

Bonds so long as, in the judcment of the Commissioners of NCPA repre—

senting the participants in Project No. 2, the debt service secured
or to be secured by the Project No. 2 Member Agreement is not
increased thereby and the other terms of such refinancing are not
materially adverse to the participants in Project No. 2; and (ii)
equal sharing between Project No. 2 and the East Block portion of the
Project of steam from the Project No. 2 area and the East Block
area.

{d) The Project No. 2 Member Agreement shall be construed
so as to be compatible with this Agreement to accomplish the purposes
hereof. Any financing or refinancing of Project No. 2 shall be
accomplished by the issuance of Bonds secured by this Agreement
unless the Project Participants refuse to authorize such financing or
refinancing as may be requested by the participants in Project
No. 2. The respective obligations of NCPA under Section 4 hereof andg
of the Project Participants under Section 5 hereof shall be deemed
satisfied to the extent of performance thereof pursuant to the
Project No. 2 Member Agreement, and (iv) subject to the specific
terms of the agreement or agreements contemplated by subsecticns (a)
and (b) of this Section 16, Project No. 2 and the East Block portion
of the Project shall be conducted for the mutual benefit of all par-
ticipants therein.

(e) The Project No. 2 Member Agreement shall be amended by
the provisions hereof as follows:

(i) section 6 of the Project No. 2 Member Agreement
shall be superseded by Sections 8, and 9 hereof,

(ii) subsection (a) of Section 5 of the Project No. 2
Member Agreement shall be superseded by the following:

“ (a) Commencing with the commercial operation of
the Project, NCPA shall fix charges to the Purchasing -
Participating Member under this Agreement to produce
revenues to NCPA from the Project equal to the amounts
anticipated to be needed by NCPA to meet the total
costs of NCPA to provide capacity and energy from the
Project, including but rnor limited to (i) debt service
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on the Bonds, reserves for the payment of debt service
on the Bonds and other payments required under the
Bond Indenture or other agreement or instrument pro-
viding for the issuance and payment of Bonds other
than payments described in (iii) and (iv) below, (ii)
all other payments provided to be made by NCPA under
the Shell Agreement, (iii) any other operation, main-
tenance and replacement costs of the Project, a rea-
sonable reserve for contingencies, and all other
Project costs other than costs and expenses pursuant
to Section 4 hereof, and (iv) costs and expenses of
NCPA for delivering Project capacity and energy pursu-
ant to Section 4 hereof. NCPA shall fix charges to
the Purchasing Participating Members to produce reve-
nues to NCPA from the Project to meet the costs
described in (i) and (ii) above based on Purchasing
Participating Member's Purchasing Participation
Percentage and to meet the costs described in (iii)
above based on the anticipated energy sales of the
Project. If NCPA delivers Project capacity and energy
to or for any Purchasing Participating Memberx pursuant
to Section 4 of this Agreement, NCPA shall fix charges
to each such Purchasing Participating Member so as to
pay the costs of such delivery without liabil’ty to
any Purchasing Participating Member for whom Project
capacity and energy is not so delivered by NCPA.

. Any payments required to be made, or costs
inclirred, by NCPA or the Project Participants pursuant
to the PG and E Interconnection Agreement shall not be
made or incurred under this Agreement."” :

(iii) Section 3 of the Project No. 2 Member Agreement

shall be supplemented by the following:

"NCPA may pledge and assign to any Trustee focr
any Bonds all or any portion of the payments received
hereunder from Purchasing Participating Members and
upon notice from NCPA, each Purchasing Participating
Member shall make payments due by it hereunder
directly to any Trustee for the Bonds. Such pledge
and assignment by NCPA shall be made effective for
such time as NCPA shall determine and provide., For
the purposes of this Agreement the term "Bonds" shail
include any bonds, notes or other evidences of indebt-
edness issued by NCPA to refinance the cost of the
Project." '

(iv) Section 5C of the Project No. 2 Me.ber Agreement

shall be deleted.
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17. HMiscellaneous. The headings of the sections hereof
are inserted for convenience only and shall not be deemed a part of
this Agreement.

If any one or more of the covenants or agreements provided
in this Agreement to be performed should be determined to be invalid
or contrary to law, such covenant or agreement shall be deemed and
construed to be severable from the remaining covenants and agreements
herein contained and shall in no way affect the validity of the
remaining provisions of this Agreement.

This Agreement may be executed in several counterparts, all -~ -
or any of which shall be regarded for all purposes as one original’
and shall constitute and be but one and the same instrument.
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IN WITNESS WHEREOF each Project Participant has executed ™ v,‘f
this Agreement with the approval of its governing body, and caused :
its official seal to be affixed and NCPA has executed this Agreemnent

in accordance with the authorization of its Commission.

NORTHERN CALIFORNIA POWER
AGENCY

CITY OF ALAMEDA

By
And

CITY OF BIGGS

CITY OF HEALDSBURG

By
And

- C1TN OF LOMPOC
":l.".

1 -
[ ')'

.giTY @D{ﬁ%/ ;_Z_SMLM
And__ { by Bl

-19-

CITY OF PALO ALTO

By.

And

CITY OF ROSEVILLE

By

And

CITY OF SANTA CLARA

By.

And

CITY OF GRIDLEY

By

And

UKIAH
By

And

PLUMAS—~SIERRA RURAL
ELECTRIC COCPERATIVE

By.

And

~




SCHEDULE OF PROJECT PARTICIPANTS
AND PROJECT ENTITLEMENT PERCENTAGES
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Project No. 2 East Block Project
Project Entitlement Entitlement Entitlement
participant Percentage Percentage Percentage -
City of Alameda 14.994% 18.771% 16 .8825% .

City of Biggs 0.000 .454 .227
City of Gridley .334 +45¢ 395
City of Healdsburg 3.252 4.096 3.674
City of Lodi 14.560 9.158 11.859
City of Lompoc 3.266 4.096 3.681
City of Pélo Alto 0.000 9.158 4.579
City of Roseville 3.252 12.514 7.883

>City of Santa Clara 54.651 - 34.13 44.3905
City of Ukiah 4.972 6.257 5.6145
rmairic Cooperative 719 91 8145
Total 100.000% 100.000% 100.000%
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FORM OF OPINION OF CCUNSEL

Northern California Power Agency
8421 Auburn Boulevard

Suite 160

Citrus Heights, California 95610

Dear Sirs:

I am acting as counsel to the (the “"Project
participant”) under the Agreement for Construction, Operation and
Financing of Geothermal Generating Project Number 3 dated as of
, 1982 (the "Agreement") among the Project Participant,
Northern California Power Agency (the "Agency") and certain other
entities, and I have acted as counsel to the Project Participant in
connection with the matters referred to herein. As such counsel I
have examined and am familiar with (i) those documents relating to
the existence, organization and operation of the Project Participant,
(ii) all necessary documentation of the Project Participant relating
‘to the authorization, execution and delivery of the Agreement and
(iii) an executed counterpart of the Agreement.

Based upon the foregoing and an examination of such other
information, papers and documents as I deem necessary or advisable to
enable me to render this opinion, including the Constitution and laws
of the State of California together with the [charter], other govern-
ing instruments, ordinances and public proceedings of the Project
Participant, I am of the opinion that:

1. The Project Participant is [state form of
organization] , duly created, organized and
existing under the laws of the State of California and duly
qualified to furnish electric service within said State.

2. The Project Participant has authority and right
"to execute, deliver and perform, pursuant to the temms of,
the Agreement, and the Project Participant has complied
with the provisions of applicable law in all matters relat-
ing to such transactions.

3. Tne Agreement has been duly authorized, executed
and delivered by the Project Participant, is in full force
and effect as to the Project Participant in accordance with

-21-
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its terms assuipng the other Project PaerCipants have
complied with the requirements of Section 12(a) of such
Agreement and, assuming that the Agency has all the requi-
site power and authority, and has taken all necessary
action, to execute and deliver such Agreement, constitutes
the legal, valid and binding obligation of the Project
Participant enforceable in accordance with its terms.

4. Payments by the Project Participant under the
Agreemecnt will constitute an operating expense of the
Project Participant and are to be made solely from the
Revenues of its Electric System as provided in Section 5(c)
of the Agreement.

5. No approval, consent or authorizatiocn of any gov-
ernmental or public agency, authority or person is required
for the execution and delivery by the Project Participant
of the Agreement, or the performance by the Project
Participant of its obligations thereunder.

6. The authorization, execution and delivery of the
Agreement and compliance with the provisions therzof will
not conflict with or constitute a breach of, or default
under, any instrument relating to the organization, exis—
tence or operation of the Project Participant, any commit-
ment, agreement or other instrument to which the Project
Participant is a party or by which it or its property is
bound or affected, or any ruling, regulation, ordinance,
judgment,” order or decree to which the Project Participant
(or any of its officers in their respective capacities as
gsuch) 18 subject or any provision of the laws of the State
of California relating to the Project Participant and its
affairs. '

7. There is no action, suit, proceeding, inquiry or
investigation at law or in equity, or before any court,
public board or body, pending or, to my knowledge, threat-
ened against or affecting the Project Participant or any
entity affiliated with the Project Participant or any of
jts officers in their respective capacities as such (nor to
the best of my knowledge is there any basis therefor),
which questions the powers of the Project Participant
referred to in paragraph 2 above or the validity of the
proceedings taken by the Project Participant in connection
with the authorization, execution or 2elivery of the
Agreement, or wherein any unfavorable decision, ruling or
finding would materially adversely affect the transactions
contemplated by the Agreement, or which, in any way, would
adversely affect the validity or enforceability of the

Agrecement,
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The opinioxﬂxpressed in paragraph 3 ﬁve is qualified to T
. the extent that the enforceability of the Agreement may be limited by
any applicable bankruptcy, insolvency, debt adjustment, moratorium,
reorganization, or other similar laws affecting auditors' rights gen-—
erally or as to the availability of any particular remedy.

This op;nionois rendered only with respect to the laws of
the State of California and the United States of America, and 1is
addressed only to the Agency. MNo other person is entitld to rely on

this opinion, nor may you rely on it in connection with any transac—
tions other than those described herein.

[Note: Where it shall be necessary for the Project ~ -
Participant to obtain the authorization or approval of a Federal,
state or local regulatory authority relating to such Project
Participant's performance under the Agreement, the form of opinicns
set forth in paragraphs 2, 5 and 6 hereof may be appropriately
adjusted to reflect the necessity for such authorization or approval
and paragraph 5 hereof shall be adjusted to include therein an excep-
tion thereto specifically describing the requisite authorization or

approval and stating that it has been duly given or obtained and 1is
in full force and effect.]

Very truly yours,

—-23~



i
PrE
[}

<r
R
CN Ty RECEIVED
S 1583 AUg -
Northern California Power Agency 3 M8 sg
8421 Auburn Boulevard, Suite 160 Citrus Heights, California 95610 Mgﬁ_ ?,C E‘MCHE
ROBERT E. GRIMSHAW OTY o LoD)
General Manager

(916) 722-7815
August 2, 1983

T0: Geothermal Project No. 3 Participants
Transmission Project No. 1 Participants

FROM: Gail Sipple

SUBJECT: Third Phase Agreements

Pursuant to the Commission meeting of July 28, 1983, enclosed are two Third
Phase Agreements and supporting documents to be presented to your governing
body for approval. (Santa Clara will only receive documents relating to
Geothermal Project No. 3).

These documents are:

1. Geothermal Project No. 3 Member Agreement (Third Phase)
Supporting Ordinance

2. Transmission Project No. 1 Member Agreement (Third Phase)
Supporting Ordinance
As you will recall, Mr. Grimshaw discussed the urgency in approving these

agreements and, therefore, it is requested that they be approved no later
than September 2, 1983. Upon approval, please return to me the following:

A signed copy of each agreement

A legal opinion in the form of Appendix B (attached to agreements)
A signed copy of each ordinance

Proof of publicaticn of each ordinance

[ 2 TS - N SCTRN N R—

A certified copy of the minutes approving each agreement

By copy of this letter I am also forwarding these documents to your City
Clerk for processing.




Page Two @

If you have any quest . -
at (212) 70121256, fons, please contact me or Mike De Angelis of Mudge Rose

Yours truly,

GAIL/SIPPLE
‘Ezecutive Assistant

e

Enc.




FOR

a ®

MUDGE ROSE GUTHRIE ALEXANDER & rERDON
MEMORANDUM

To the Proiect Participants ) August 1, 1983

Re: Publication requirements for the
ordinances approving the Transmission Member
Agreement and the Geothermal Member Agreement

The ordinance approving the Transmission Member Agreement
and the ordinance approving the Geothermal Member Agreement (the
"Agreements”) should be published in the same manner as all other
ordinances of the City are published.

If the City has no procedure for the publication of ordi-
nances then under Section 54242 of the Cal. Gov't Code the ordi-
nances approving the Agreements must each be published gnce in a
newspaper of general circulation in the city within 15 days after
their adoption. A "newspaper of general circulation® is a newspaper
published for the dissemination of local or telegraphic news and
intelligence of a general character, wiich has a bhona fide subscrip—-
tion list of paying subscribers and has been established, printed and
published at regular intervals in the City for at least one year pre-
ceding the date of publication of the ordinznces.

All publications of the ordinzaces must be set in nonpareil
type and must be praceded by a notice of adoption worded in black-
face, nonpareil type that generally describes the terms or character
of the ordinances approving the Agreements.
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NORTHERN CALIFORNIA POMER AGEMCY . N
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BE IT RESOLVED BY THE COMMISSION OF THE NGRTHERN CALIFORNIA POWER AGENCY,

as follows:

Section 1. The form of "Agreement for Construction, Operation and
Financing o: Geothermal Generating Project Number Three", designated July
28, 1983, a Third Phase Agreement under the Member Services Agreements, is
hereby approved; and the Assistant Secretary is directed to send copies ¢f
the same to the Project Participants named therein, and request that it be
approved and executed by ordinance in accordance with the terms of Section 13

thereof.

Section 2. The General Manager is authorized to execute said agreement
on behalf of this Agency.

Vote - . Abstained Absent

ERE Ay

City of - Alameda s
Biggs 3

gridley Gins . ) .
J

P

Healdsburg X
Lodi onsr
Lompoc ‘ggiil_
Palo Alto Czﬂi{
Redding J ¢ |
Roseville i . ’
Santa Clara (Zﬁzc,/
Ukiah! 7
Plumas-Sierra -_égiéél,

ADOPTED AND APPROVED this DGR o Qo f 1983,
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ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
s CALIFORNIA, APPROVING THE TERMS
AND CONDITIONS OF A MEMBER ACREEMENT BETWEEN
NORTHERN CALIFORNIA POWER AGENCY AND CERTAIN
PARTICIPATING MEMBERS AND AUTHORIZING THE
FXECUTION OF AN DELIVERY OF SAID AGREEMENT BY
OFFICERS OF THE CITY OF .

WHEREAS, pursuunt to the provisions of Chapter 5,
Division 7, Title 1 of the Goverament Code of the State of
California, as amended (the "Joint Powers Act®), the City of
(the "City") and certain other public agencies cre-
ated pursuant to the laws of the State of California (collectively,
the "Members"}, have entered into a Joint Powers Agreement (the
“pAgrcement”) creating the Northern California Power Agency (the
"Agency"), a public entity separate and apart from the Members; and

WHEREAS,; in accordance with the Agreement and the Joint
Powers Agreement the Agency proposes to acquire and construct or
cause to be acquired and constructed and to operate or cause to be
operated a project (the "Project") consisting of (i) two 55-megawatt
geothermal generating units, and related facilities, including trans-
mission facilities to the generating tie, in the State of California,
and all rights, properties and improvements necessary therefor,
including fuel and water facilities and resources, and capital
1wprovements thereto that may be constructed from time to time, and
jnterests in certain other property and rights relatlng thereto,
including a headquarters facility for use by the Agency in connection
with the Project; (ii) Project No. 2, subject to the rights of the
participants therein; and (iii) the refinancing of certain
Development Fund expenditures; and :

WHEREAS, the City has need for an economical, relliable
source of electric power and energy to meet the demands of the cus-
tomers of its electric system, and, as such

WHEREAS, this City Council finds and determines that it is

in the best interests of the customers of the electric system of the

City for the Clty to enter into the Agreement for construction, cper-

ation and £ 1nanc1ng of Geothermal Generating Project Number 3 (the

"Hember Agreement") in substantially the form submitted to this City
Council and dated for convenience as of July 1, 1983;

WHEREAS, this City Council finds and detei.aines that it is

> in the best interests of the customers of the electric system of the

City for the City to purchase electric capacity and energy of the
Project from the Agency;

WHEREAS, payments by the City pursuant to the Member
Agreement will “e used in part by the Agency for payment of principal
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of and interest on its bonds, notes or other evidences of
indebtedness issued in connection with the construction, operation
and financing of the Project;

NOW, THEREFORE, the City Council of the City of
does ordain as follows:

1. The City Council hereby finds and determines that the
terms and conditions of the Member Agreement (incliuding the East
Block Entitlement Percentage and the Prcject Entitlement Percentage
of the City set ferth in Appendix A thereto) in substantially the
form submitted to this City Council be, and the same are hereby,
approved.

2. The East Block Entitleme..c Percentage of the City as
set forth in Appendix & to said Member Agr-eemen'. may be increased to
such percentage, not be exceed __ __ percent %), as shall be
determined by the —— of the City. ) ‘

: 3. The Project Entitlement Yercentage of the City as set
forth- in Appendix A to said Member Agrcement may be increased to such
percentage, nhot be exceed percent %), as shall be deter-
mined by the ___ of the City. :

, 4. The City is hereby authorized to enter into the Member
Agreement and the and the are hereby
authorized to execute and deliver the Member Agreement by and on
behalf of the City.

5. Pursuant to Section 54241 of the Government Code of the
State of California, this Ordinance s subject to the provisions for
referendum applicable to the City.

6. The City Clerk shall certify to the enactment of this
Ordinance and shall cause this Ordinance to be published in accor-
dance with Section 54242 of the Government Code of the State of

California.

7. Thirty (30) days from and after its enactment, this
Ordinance shall take effect and be in full force, in the manner pro-
vided by law.

Vx4
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ADOPTED by the City Council and signed by the
. and attested by the this day
of ¢ 1983.

Attest:

(SEAL)
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Final Draft of July 28, 19 83

AGREEMENT FOR CONSTRUCTION, OPERATION AND FINANCING
OF GEOTHERMAL GENERATING PROJECT NUMBER 3

Dated as of July 1, 1983
By and Among

NORTHERN CALIFORNIA POWER AGENCY
and

CITY OF ALAMEDA
CITY OF BIGGS
CITY OF GRIDLEY
CITY OF BEALDSBURG
CITY OF LODI
CITY OF LOMPOC
CITY OF PALO ALTO
CITY OF ROSEVILLE
CITY OF SANTA CLARA
CITY OF UXIAH :
PLUMAS—-SIERRA RURAL ELECTRIC COCPERATIVE
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Section Title

1.
2.
3.
4.

5.
6.
7.
8.

9.
10.
11.
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13.
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APPENDIX A - Schedule of Project Participants and
Project Entitlement Percentages
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Construction and Operation . . . .

Sale and Delivery of Capacity and Energy
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Member Service Agreement ., . . . .
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AGREEMENT FOR CONSTRUCTION, OPERATION AND FINANCING
OF GEOTHERMAL GENERATING
PROJECT NUMBER 3

This Agreement, dated as of July 1, 1983, by and among
Northern California Power Agency, a joint powers agency of the State
of California (hereinafter called "NCPA") and the other entities exe-
cuting this Agreement.

WITNWESSETH:

WHEREAS, NCPA has entered into the Steam Sales Agreement
with Shell 0il Company (with its successors and assigns, the "Steam
Supplier"), under which NCPA agreed to construct or cause to be con-
structed, one or, upon the conditions stated therein, two 55-megawatt
geothermal generating units on a leasehold specified therein (the
"gast Block"): and

WHEREAS, pursuant to the Steam Sales Agreement and this
Agreement, NCPA proposes to acquire and construct or cause to be
acquired and constructed and to operate or cause to be operated the
Project described herein; and

WHEREAS, NCPA and certain of its members have entered into
a "Member Agreement (Second Phase) for Financing of Planning and
Development Activities of the Shell East Block Geothermal Project"
made as of June 1, 1981, as amended by Amendment No. One thereto,
dated as of June 1, 1981 and Amendment No. Two thereto, dated as of
January 13, 1983 providing for the financing of certain activities in
connection with the East Block portion of the Project (said
Agreement, as it may be amended and supplemented from time to time,
being hereinafter called the "Second Phase Agreement"); and

WHEREAS, this Agreement is the "Final Power Contract” con-
templated in the Second Phase Agreement; and

WHEREAS, NCPA and its members have entered into one of
three Member Service Agreements, effective February 12, 1981 (said
Agreements, as they may be amended and supplemented from time to
time, being hereinafter called the "Member Service Agreement”), which
provide for services which NCPA shall perform for its members, among
other things, and for the provisions to be contained in second and
third phase agreements, such as the Second Phase Agreement, and this
Agreement; and ’

WHEREAS, all participants in NCPA's Geothermal Generating
Project No. 2 ("Project No. 2") are Project Participants (as
hereinafter defined), the development of the Project will benefit
Project No. 2 by, among other things, satisfying certain obligations

-2
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of NCPA under the Steam Sales Agreement, and the actions authorized

herein to be taken by NCPA with respect to Project No. 2 will benefit
the Project; and

WHEREAS, NCPA and the Project Participants wish to enter
into this Agreement to provide further for the construction, opera-
tion and financing of the Project, the sale by NCPA of capacity and
energy of the Project to the Project Participants, and the security
for the Bonds to be issued to finance the Project;

NOW THEREFORE, the parties hereto do agree as follows:

1. Definitions. The following terms shall, for all pux-—
poses of this Agreement, have the following meanings:

(a) "Bonds" means bonds, notes or other evidences of
indebtedness of NCPA (or of a nonprofit corporation on behalf of
NCpPA) issued to finance or refinance the Project, and includes addi-
tional Bonds to complete the Project.

(b) "Bond Resolution" means the resolution or resolutions
providing for the issuance of Bonds and the terms thereof.

(c) "Development Fund™ means the fund authorized by the
"NCPA Member Agreement for Participation in Electric Power
Development Fund," dated July 1, 1975, as amended.

(d) -"Electric System™ means all properties and assets, real
and personal, tangible and intangible, of the Project Participant now
or hereafter existing, used or pertaining to the generation, trans-—
mission, transformation, distribution and sale of electric capacity
and energy, including all additicns, extensions, expansions, improve-
ments and betterments thereto and equippings thereof; provided, how-
ever, that to the extent the Project Participant is not the sole
owner of an asset or property or to the extent that an asset or prop-
erty is used in part for the above described electric purposes, only
the Project Participant's ownership interest in such asset or prop-—
erty or only the part of the asset or property so used for electric
purposes shall be considered to be part of its Electric System.

(e) "Project” means a project consisting of (i) two
55-megawatt geothermal generating units, on the East Block, and
related facilities, including transmission facilities to the generat-
ing tie, in the State of California, and all rights, properties and
improvements necessary therefor, including fuel and water facilities
and resources, and capital improvements thereto that may be con-

structed from time to time, and interests in certain other property:

and rights relating thereto, including a headquarters facility for
use by NCPA in connection with the Project; provided that inclusion
of such headquarters facility in this definition of "Project® shall
only be effective upon the receipt, prior to the first issuance of
Bonds, of either (a) a 100% vote approving such inclusion of all
Project Participants, taken at a meeting in accordance with

-3-
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Section 11 hereof, &P (b) written approval of sugg inclusion from the
representative of each Project Participant on the Commission of NCPA;
(ii) Projecg No. 2, subject to the rights of the participants there-
in; and (iii) such refinancing of Development Fund expenditures as

shall, in the discretion of the Commission of NCPA, be included in
any issue of Bonds.

(f) "Project Entitlement Percentage" means, with respect to
each Project Participant, the percentage so identified and set forth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof. "East Block Entitlement Percentage™ and
“Project No. 2 Entitlement Percentage" mean, with respect to each
Project Participant, the percentages so identified and set forth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof.

(g) "Project No. 2 Member Agreement” means the "Member
Agreement for Construction, Operation and Financing of NCPA
Geothermal Generating Unit No. 2 Project”, dated as of June 15, 1977,
as amended and supplemented.

(h) "Project No. 2 Steam Sales Agreement” means the
Geothermal Steam Sales Agreement between NCPA and the Steam Supplier
dated June 27, 1977, as amended and supplemented.

(i) MProject Participants”" means those entities listed in
Appendix A herzto and executing this Agreement, together in each case
with their respective successors or assigns,

(3) "Refunding Date" means the date of the refinancing with
Bonds of (i) the outstanding Public Power Revenue Bonds, 1981
Series A, dated July 1, 1981, and the outstanding Public Power
Revenue Bonds, 1982 Series A, dated July 1, 1982, (ii) the sutstand-
ing loan of NCPA pursuant to a Loan Agrecment between NCPA and Bank
of Montreal (California), dated October -2, 1980, and (iii) certain
Development Fund expenditures. .

(k) "Revenues” means all income, rents, rates, fees,
charges, and other moneys derived by the Project Participant from the
ownership or operation of its Electric System, including, without
limiting the generality of the foregoing, (i) all income, rents,
rates, fees; charges or other moneys derived from the sale, furnish-
ing, and supplying of the electric capacity and energy and other ser-
vices, facilities, and commcédities sold, furnished, or supplied
through the facilities of its Electric System, (ii) the earnings on
and income derived from the investment of such income, rents, rates,
fees, charges or other moneys to the extent that the use of such
earnings and income is limited by or pursuant to law to its Electric
- System and (iii) the proceeds derived by the Project Participant
directly or indirectly from the sale, lease or other dispositicn of
all or a part of the Electric System as permitted hereby, but the

-4 -
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term "Revenues" shall not include (y) customers' deposits or any
other deposits subject to refund until such deposits have become the
property of the Project Participant, or (z) contributions from cus-
tomers for the payment of costs of construction of facilities to
serve them.

t

(1) "Steam Sales Agreement" means the "NCPA East Block
Steam Sales Agreement" with the Steam Supplier, dated September 15,
1980, as amended and supplemented.

(m) “"Trustee” means the entity or entities desigrated by
NCPA pursuant to any Bond Resolution, to administer any funds or
accounts required by such Bond Resolution or otherwise.

2. Purpose. The purpose of this Agreement is to sell
capacity and energy of the Project to the Project Participants; to
provide the terms and conditions of such sale and to provide for the
financing of the Project.

3. Construction and Operation. NCPA will use its best
efforts to cause or accomplish the construction, operation and
financing of the Precject, the obtaining of all necessary authority
and rights, and the performance of all things necessary and conven-
ient therefor. Each Project Participant will coopsrate with NCPA to
that end, and will give any and all clarifying assurances by supple-
mental agreements that may ke reasonably necessary in the opinion of
NCPA's legal counsel to make the obligations herein meore specific and
to satisfy legal requirements and provide security for the Bonds.,

NCPA may pledge and assign to any Trustee for any Bonds,
all or any portion of the payments received hereunder from Project
Participants, and upon notice from NCTA, each Project Participant
shall make payments due by it hereunder directly to any Trustee for
the Bonds. Such pledge and assignment by NCPA shall be made effec-
tive for such time as NCPA shall determine and provide.

4. BSale and Delivery of Capacity and Energy from the
Project. (a) Pursuant to the terms of this Agreement NCPA shall
provide to each Project Participant, and each Project Participant
shall take, or cause to be taken, such Project Participant's Project
Entitlement Percentage of the capacity and energy of the Project;
provided, however, that NCPA shall first provide to each project par-
ticipant for Project No. 2, and each such project participant shall
take, or cause to be taken, such project participant's Proizct No. 2
Entitlement Percentage of the capacity and energy of Project No. 2,
in accordance with the terms of the Project No. 2 Member Agreement.

(b) NCPA will remain available to do all things necessary
and possiblc to deliver or cause to be delivered to or for the
Project Participants, in accordance with their respective Project
Entitlement Percentages, subject to the terms of the Project No. 2
Member Agreement, the capacity and energy of the Project. such
delivery shall be at points mutually agreed upon by NCPA and each
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Project Participant. Such agreement shall not be unreasonably
withheld by either NCPA or a Project Participant. NCPA will remain
available to make or cause to be made all necessary and possible
arrangements for transmission of such capacity and energy to such
points over the lines of NCPA or others, and for additional capacity
and energy required from others as reserves against planned or emer-
gency service interruptions with respect to the Project. Wheeling or
delivery services by NCPA with related energy sales to the Project
Participants shall be as provided in service schedules as provided in
Article III of the Member Service Agreement.

5. Rates and Charges. (a) Commencing on the Refunding
Date, NCPA shall fix charges to the Project Participants under this
Aareement to produce revenues to NCPA from the Project equal to the
amcunts anticipated to be needed by NCPA to meet the total costs of
NCPA to provide capacity and energy from the Prrject, including but
not limit~d to (i) dept service on the BonAz, reserves for the pay-
ment cf debt »civice on the Bonds an2 outher payments reguired under
the Bond Resolution other than payments described in (iii) and (iv)
below, {ii) all other payments provided to be made by NCPA under the
Steam Sales Adgreement and the Project No. 2 Steam Sales Agreement:,
(iii) any other operation, maintenance and replacement costs of the
Project, a reasonable reserve for contingencies, and all other
Project costs other than costs and expenses of NCPA for delivering
Project capacity and energy pursuant to Section 4(b) hereof, and (iv)
costs and expenses of NCPA for delivering Project capacity and energy
pursuant to Section 4(b) of this Agreement. NCPA shall fix charges
to the Project Participants to produce revenues to NCPA from the
Project to meet the costs described in (i) and (ii) above based on
East Block Entitlement Percentages applied to such costs allocable to
the East Block portion of the Project and Project No. 2 Entitlement
Percentages applied to such costs allocable tco the Project No. 2 por-
tion of the Project; and to meet the costs described in (iii) above
based on the anticipated energy sales of the the East Block portion
of the Project and, on the anticipated energy sales of the Project
No. 2 portion of the Project, respectively. If NCPA delivers Project
capacity and energy to or for any Project Participant pursuant to
Section 4(b) hereof, NCPA shall fix charges to each such Projact
Participant so as to pay the costs of such delivery without liability
under this Section 5(a) of any Project Participant for whom Project
capacity and energy is not so delivered by NCPA., The obligations of
the respective Project Participants that are participants in Froject
No. 2 under this Section 5(a) shall be deemed to be satistied to the
extent such obligations are satisfied pursuant to the Project No. 2
Member Agreement.

V4

(b) To the extent that the funds provided under Section
5({a) of this Agreement are at any time not sufficient for such pur-
poses, each Project Participant shall pay to NCPA an amount equal to
such Project Participant's Project Entitlement Percentage of the
total cost to pay all amounts of principal and interest on the Bonds,
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reserves for the payment of debt service and other payments required
under the Bond Resolution and all other payments required to be made
by NCPA under the Steam Sales Agreement. The obligation of this
Section 5(b) 1is incurred by each Project Participant for the benefit
of future holders of Bonds, and shall commence and continue to exist
and be honored by Project Participants whether or not capacity or
energy is furnished to them from the Project at all times or at all
(which provision may be characterized as an obligation to pay all
costs on a take-or-pay basis whether or not such Project capacity or
energy is delivered or provided).

(¢) Notwithstanding that NCPA may utilize services under
the PG and E Interconnection Agreement among Pacific Gas and Electric
Company, NCPA and certain of the Project Participants (the "PG and E
Irterconnection Agreement") in complying with Section 4(t) hereof,
any payments required to be made by, or costs incurred by NCPA or the
Project Participants pursuant to Section 9.5 of the Interconnection
Agreement shall not be made under this Agreement.

(d) Each Project Participant shall make payments under this
Agreement solely from the Revenues of, and as an operating expense
of, its Electric System. Nothing herein shall }le construed as pro—
hibiting any Project Participant from using any other funds and reve-
nues for purposes of satisfying any provisions of this Agreement.

(¢) Each Project Participant shall make payments under this
Agreement whether or not the Project is completed, operable, operat-
ing or retired and notwithstanding the suspension, interruption,
interference, reduction or curtailment of Project output or the
capacity and energy contracted for in whole or in part for any reason
whatsoever. Such payments are not subject to any reduction, whether
by offset or otherwise, and are not conditioned upon performance by
NCPA or any Project Participant under this Agrecment or any other
agreement; provided, howevez, that the obligations of the respective
Project Participants that are participants in Project No. 2 under
Section 5(a) hereof shall be deemed to he satisfied to the extent
such obligations are satisfied pursuant to the Project No. 2 Member
Agreement.

(f) No Project Participant shall be liable under this
Agreement for the obligations of any other Project Participant. Each
Project Participant shall be solely responsible and liable for per-
formance of its obligations under this Agreement and for the mainte-
nance and operation of its respective properties not included as part
of the Project. The obligation of each Project Participant to make
payments under this Agreement is a several obligation and not a joint
obligation with those of the cther Project Participants.

(g) Each Project Participant cecvenants and agrees to

establish and collect fees and charges for electric capacity and
energy furnished through facilities of its Electric System sufficient
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to provide Revenues adequate to meet its obligations under this
Aggeement and to pay any and all other amounts payable from or con-
stituting a charge or lien upon any or all such Revenues,

(h) Each Project Participant covenants and agrees that it
shall, at all times, operate the properties of its Electric System
and the business in connection therewith in an efficient manner and
at reasonable cost and shall maintain its Electric System in good
repair, working order and condition.

6. Annual Budget and Billing Statement. Prior to the
beginning of each NCPA fiscal year, the Commission of NCPA will adopt
an annual budget for such fiscal year for costs and expenses relating
to the Project and shall promptly give notice to each Project
Participant of its projected share of such costs and expenses.

A billing statement prepared by NCPA based on estimates
will be sent to each Project Participant not later than the fifteenth
(15th) day of each calendar month showing the amount payable by such
Project Participant of costs payable under Section 5(a) hereof for
the second succeeding calendar month, any amount payable by such
Project Participant as its Project Entitlement Percentage of costs
payable under Section 5(b) hereof, and the amount of any credits or
debits as a result of any appropriate adjustments. Amounts shown on
the billing statement are due and payable thirty (30) days after the
date of the billing statement. Any amount due and not paid by the
Project Participant within thirty (30) days after the date of the
billing statement shall bear interest from the due date until paid at
an annual rate to be established by the Commission of NCPA at the
time of adoption of the then most recent annual budget,

On or before the day five (5) calendar months after the end
of each NCPA fiscal) year, NCPA shall submit to each Project
Participant a statement of the aggregate monthly costs for such
fiscal year. If the actual aggregate monthly costs and the Project
Participant's share thereof pursuant to this Agreement, and other
amounts payable for any fiscal year, exceed the billings to the
Project Participant, the deficiency shall be added to the Project
Participant's immediately succeeding billing statement. If the
actual aggregate monthly costs and the Project Participant's share
thereof pursuant to this Agreement, and other amounts payable for any
fiscal year, are less than the billings to the Project Participant,
such excess shall be credited to the Project Participant's billing
statements for such period (not to exceed the immediately succeeding
six months) and in such amounts as shall be determined by NCPA.

If a Project Participant questions or disputes the correct-
ness of any billing statement by NCPA, it shall pay NCPA the amount
claimed when due and shall within thirty (30) days of the receipt of
such billing statement request an explanation from NCPA. If the bill
is determined to be incorrect, NCPA will issue a corrected bill and
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refund any amount wanich may be due the Prcject Participant which
refund shall bear interest from the date NCPA received payment until’
the date of the refund at an annual rate to be established by the
Commission of NCPA at the time of adoption of the then most recent
annual budget. If NCPA and the Project Participant fail to agree on
the correctness of a bill within thirty (30) days after the Project
Participant has requested an explanation, the parties shall promptlyv
submit the dispute to arbitration under section 1280 et seqg. of the
Code of Civil Procedure.

7. Obligation in the Event of Default. (a) Upon fail-— 4
ure of any Project Participant to make any payment in full when due b
under this Agreement, NCPA shall make written demand upon such .
Project Participant, and if said failure is not remedied within
thirty (30) days from the date of such demand, such failure shall
constitute a default at the expiration of such period. Notice of 5
such demand shall be provided to each other Project Participant by .
NCPA.

(b) Upon the failure of any Project Participant to make any
payment which failure constitutes a default under this Agreement,
NCPA shall use its best efforts to sell and transfer for the default-—
ing Project Participant's account all or a portion of such Project
Participant's Project Entitlement Percentage of Project capacity and
energy for all or a portion of the remainder of the term of this
Agreement. NCPA shall not sell such capacity and energy, directly or
indirectly, in any manner, and shall not take or permit to be taken
any other action or actions, which would result in any of the Bonds
being treated as an obligation not described in Section 103(a) of the
Internal Revenue Code of 1954, as amended, by reason of classifica—
tion of such Bond as an "industrial development bond" within the
meaning of Section 103(b) of said Code. Notwithstanding that all or
any portion of the Project Participant's Project Entitlement
Percentage of Project capacity and energy is so0 sold or transferred,
the Project Participant shall remain liable to NCPA to pay the full
amount of its Project Entitlement Percentage of monthly costs as if
such sale or transfer had not been made, except that such liability
shall be discharged to the extent that NCPA shall receive payment :
from the purchaser or transferee thereof. 9

(c) Upon the failure of any Project Participant to make any :
payment which failure constitutes a default under this Agreement and 3
causes NCPA to be in default under the Steam Sales Agreement, the
Project No. 2 Steam Sales Agreement or any Bond Resolution, NCPA may
{in addition to the remedy provided by subsection (b) of this Section
7) terminate the provisions of this Agreement insofar as the same
entitle the defaulting Project Participant to its Project Entitlement
Percentage of Project capacity and energy. Irrespective of such ter~
mination, the obligations of the Project Participant under this

Agreement shall continue in full force and effect.
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(d) Upon the failure of any Project Participant to make any
payment which failure constitutes a default under this Agreement, and
except as sales or transfers are made pursuant to subsection (b) of
this Section 7, (i) the Project Entitlement Percentage of each nonde-
faulting Project Participant shall be automatically increased for the
remaining term of this Agreement pro rata with those of the other
nondefaulting Project Participants and (ii) the defaulting Project
Participant's Froject Entitlement Percentage shall (but only for pur-
poses of computing the respective Project Entitlement Percentages of
the nondefaulting Project Participants) be reduced correspondingly;
provided, however, that the sum of such increases for any nondefault-
ing Project Participant shall not exceed, without written consent of
such nondefaulting Project Participant, an accumulated maximum of 25%
of the nondefaulting Project Participant's Project Entitlement
Percentage, all as initially set forth .n Appe~dix A.

(e) If a Project Participant shall fail or refuse to pay
any amounts due to NCPA, the fact that other Project Participants
have increased their obligation to NCPA pursuant to this Section 7
shall not relieve the defaulting Project Participant of its liability
under this Agreement, and any Project Participant increasing such
obligation shall have a right of recovery from the defaulting Froject
Participant to the extent of such respective increase in cbligaticn
caused by the defaulting Project Participant.

(f) Any Trustee for any Bonds the payment of which is
secured by payments made by the Project Participaqts under this
Agreement shall have the right, as a third party beneficiary, to ini-
tiate and maintain suit to enforce this Agreement to the extent pro-
vided in the related Bond Resolution.

8. Transfers, Sales and Assignments of Capacity. Each
Project Participant has full and unfettered rights to make transfers,
sales, assignments and exchanges (collectively "transfers") of capac-
ity, energy, and rights thereto except as expressly provided other-
wise in this Agreement.

(a) No Project Participant shall transfer ownership of all
or substantially all of its Electric System to another entity until
it has first complied with the provisions of this subsection (aj. A
consolidation with another governmental entity or change in govern-
mental form is not deemed a transfer of ownership.

(1) Such disposition or transfer shall be under
terms and conditions that provide assurance that the obli-
gations of the transferring Project Participant under this
Agreement, and that NCPA's obligations under this
Agreement, the Steam Sales Agreement, and any Bond
Resolution, and the Project No. 2 Steam Sales Adreement,
and under other agreements made or to be made by NCPA to
carry out the Project, will be proemptly and adequately
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met. NCPA may require that sufficient moneys of the
. ransferring Project Participant to discharge such obliga-
tions be irrevocably set aside and maintained in a trust
account, as a condition to the transfer of the Electric
System, if no other adequate assurance is available.

(2) ‘fhe transferring Project Participant shall give
ninety (90) days' advance written notice to NCPA of any
proposed transfer pursuant to this subsecticn {(a).
Appendix A to this Agreement shall be amended as appropri-
ate to reflect any transaction pursuant to this subsection

(a).

{b) Notwithstanding any other provision of this Agreement,
no Project Participant shall transfer, assign, sell or exchange any
Project capacity and energy, directly or indirectly, in any manner,
and shall not take or permit to be taken any other action or actions,
which would result in any of the Bonds being treated as an obligation
not described in Section 103(a) of the Internal Revenue Code of 1954,
as amended, by reason of classification of such Bond as an
"industrial development bond" within the meaning of Section 103(b) of
said Code.

9. Surplus Capacity and Energy. When a Project
Participant has surplus capacity and/or energy from the Project, NCPA
shall, if requested by such Project Participant to do so, sell such
surplus capacity and/or energy cn behalf of such Project Participant
in the following mannex:

fa) NCPA shall use its best efforts to sell such surplus
capacity and/or energy at a price at least equal to the Project
Participant's cost therefor.

(b) Other Project Participants shall have a right of first
refusal, and other NCPA members shall have the second right at the
sales prices set forth in subsections (c) and (d) of this Section 9.

(c) If NCPA can purchase equivalent capaclity and/or energy
from other sources for less than the Project Participant's cost for
surplus capacity and/or energy from the Project, as the case may be,
the sales price of such capacity and/or energy to another Project
Participant or NCPA member shall be equal to the cost of purchasing
the capacity and/or energy from such other source.

(d) If the alternative cost of purchasing capacity and/or
energy for other Project Participants or members of NCPA is more than
the Project Participant's cost of surplus capacity and/or energy from
the Project, then the sales price shall be the Project Participant's
cost plus one-half the difference between the Project Participant's
cost from the Project and the cost of capacity and/or energy from an
alternative source.
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met. NCPA may require that sufficient moneys of the
transferring Project Participant to discharge such obliga—
tions be irrevocably set aside and maintained in a trust
account, as a condition to the transfer of the Electric
Sy stem, if no other adequate assurance is available.

(2) The transferring Project Participant shall give
ninety (90) days' advance written notice to NCPA of any
proposed transfer pursuant to this subsection (a).
Appendix A to this Agreement shall be amended as appropri-
ate to reflect any transaction pursuant to this subsection

(a).

(b) Notwithstanding any other provision of this Agreement,
nc Project Participant shall transfer, assign, sell or exchange any
Project capacity and energy, directly or indirectly, in any manner,
"and shall not take or permit to be taken any other action or actions,
which would result in any of the Bonds being treated as an obligation
not described in Section 103(a) of the Internal Revenue Code of 1954,
as amended, by reason of classification of such Bond as an
"industrial development bond" within the leaning of Section 103(b) of
said Code.

9. Surplus Capacity and Energy. When a Project
Participant has surplus capacity and/or enecgy from the Project, NCPA
shall, if requested by such Project Participant to do so, sell such
surplus capacity and/or energy on behalf of such Project Participant
in the following manner:

(a) NCPA shall use its best efforts to sell such surplus
capacity and/or energy at a price at least equal to the Project
Participant's cost therefor.

{b) Other Project Participants shall have a right of first
refusal, and other NCPA members shall have the second right at the
sales prices set forth in subsections (c) and (d) of this Section 9.

(c) If NCPA can purchase equivalent capacity and/or energy
from other sources for less than the Project Participant's cost for
surplus capacity and/or energy from the Project, as the case may be,
the sales price of such capacity and/or energy to another Project
Participant or NCPA member shall be equal to the cost of purchasing
the capacity and/or energy from such other source.

(d) If the alternative cost of purchasing capacity and/or
enerqgy for other Project Participants or members of NCPA is more than
the Project Participant’s cost of surplus capacity and/or energy from
the Project, then the sales price shall be the Project Participant's
cost plus one-half the difference between the Project Participant's
cost from the Project and the cost of capacity and/or energy from an
alternative source.
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(e) NCPA shall not sell such surplus capacity and energy,
directly or indirectly, in any manner, and shall not take or pemmit
to be taken any other action or actions, which would result in any of
the Bonds being treated as an obligation not described in
Section 103(a) of the Internal Revenue Code of 1954, as amended, by
reason of classification of such Bond as an "industrial development
bond" within the meaning of Section 103(b) of said Code.

10. Insurance and Indemnification. NCPA shall obtain or
cause to be obtained insurance for the Project covering such risks
(including earthquakes), in such amounts and with such deductibles as
shall be determined by NCPA. NCPA shall indemnify and hold harmless
each Project Participant from any liability for personal injury or
property damage resulting from any accident or occurrence arising out
of or in any way related to the construction or operation of the
Project, provided, however, that such liability of NCPA shall be
limited to the exteni the proceeds of insurance and other moneys
available to NCPA hereunder are available therefore.

J1. Member Direction and Review. NCPA shall comply with
all lawful directions of the Project Participants with respect to
this Agreement, while not stayed or nullified, to the fulliest extent
authorized by law. Actions of Project Participants, including giving
such directions to NCPA, will be taken only at meetings of auvthorized
representatives of Project Participants duly called and held pursuant
to the Ralph M. Brown Act or other laws applicable to such meetings,

in effect from time to time.

, (a) A quorum of the Commission of NCPA for purposes of

acting upon matters related to the Project shall consist of those
Commigsioners (including for all purposes of this Section 11, their
designated alternates), representing a numerical majority of the
Project Participants, or, in the absence of such, representing
Project Participants having a combined Project Entitlement Percentage
of at least a majority in interest at such time,

(b) Special meetings of the Commission to act only on mat-—
ters relating to the Project may be called by a majority of the
Commissioners of Project Participants upon notice as required by the
Ralph M. Brown Act or other laws applicable to such meetings, in
effect from time to time.

(c) At regular or special meetings of the Commission,
voting on matters relating to the Project shall be by Project
Entitlement Percentage, and the affirmative vote of a majority in
interest at such time shall be required to take action, unless the
Project Participants ayree at such meetings that votinag will be on a
one member one vote bhasis, with a majority vo' : of those present
required for action.
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(d) Notwitustanding subsection {c) of this Section 11, upon

demand of any Commissioner of any Project Participant, at any meeting
of the Commission other than a special meeting referred to in subsec-
tion (b) of this Section 11, the vote on any issue relating to the
Project shall be by Project Entitlement Percentage at such time and
65% or greater affirmative vote shall be required to take action.

(e) Any Project Participant may veto a discretionary action
of the Project Participants relating to the Project that was not
taken by a 65% or greater Project Entitlement Percentage vote within
10 days following mailing of notice of such Commissioners' action, by
giving written notice of veto to NCPA, unless at a meeting of
Commissioners of Project Participants called for the purpose of con-
sidering the veto and held within 30 days after such veto notice, the
holders of 65% or greater of the Project Entitlement Percentage shall
vote to override the veto.

(f) The sixty-five percent of the Project Entitlement
Percentage specified in this Section 11 shall be reduced by the
amoun. that the Project Entitlement Percentage of any Project
Participant shall exceed 35%, but such 65% shall not be reduced below
a majority in interest.

12. Term. (a) This Agreement shall not take effect until
(i) it and/or any supplement to it provided for in Section 2(c) of
the Second Phase Agreement has been duly executed and delivered to
NCPA by Project Participants the Project Entitlement Percentages of
which, in the aggregate, equal 100%, all in accordance with
Section 2(c) of the Second Phase Agreement and accompanied by an
opinion for each Project Participant of an attorney or fimm of attor-
neys in substantially the form attached hereto as Appendix B, and by
evidence satisfactory to NCPA of compliance by such Project
Participant with Section 5C of the Project No. 2 Member Agreement and
in compliance with any other similar requirements of other agreements
between NCPA and such Project Participant, and (ii) the Refunding
Date shall have occurred.

(b) Notwithstanding the delay in the effective date of this
Agreement until Project Entitlement Percentages in the aggregate
equal 100% and the other provisions of Section 12(a) hereof have been
complied with, it is agreed by all signatories hereto that in consid-
eration for NCPA's signature hereto and for its commitment to use its
best efforts to obtain the commitment for Project Entitlement
Percentages in the aggregate equal to 100%, each Project Participant
upon its execution and delivery of this Agreement to NCPA along with
required opinion and any required evidence of compliance as required
by Section 12(a) hereof shall be immediately bound not to withdraw
its respective offer herein made to enter into this Agreement as exe-
cuted and/or supplemented or to decrease or terminate its Project
Entitlement Percentage. Such a decrease or termination by a Project
Participant may be made only if this Agreement has not taken effect
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before January 1, 1984 and only by giving written notice thereof to
NCPA between January 1 and January 15, 1984.

(c) Notwithstanding the foregoing, each Project Participant
shall be entitled to decrease or terminate its Project Entitlement
Percentage upon giving written notice thereof to NCPA within fifteen
(15) days after January 1, 1986, if by January 1, 1986 NCPA shall not
have issued any Bonds the payment of which is secured by payments
made by the Project Participants under this Agreement.

(d) The term of this Agreement shall continue until the
later of (i) the expiration of the useful life of the Project, or
(ii) the date on which all Bonds issued have been retired, or full
provision made for their retirement, including interest until their
retirement date; provided, however, that in no event shall the term
of this Agreement extend beyond the date of the termination of the
existence of NCPA. In the event of the termination of the existence
of NCPA it is the intent of the Project Participants that the
Agreement be construed as an agreement among the Project

_Participants.

13. . Termination and Amendments. This Agreement shall
not e subject to termination by any party under any circumstances,
whether based upon the default of any other party uncder this
Agreement, or any other instrument, or otherwise, except as specifi-
cally provided herein.

Except as otherwise provided in this Agreement, so long as
any Bonds are outstanding and unpaid and funds are not set aside for
the payment or retirement thereof in accordance with the applicable
Bond Resolution, this Agreement shall not be amended, modified or
otherwise changed or rescinded by agreement of the parties without
the consent of each Trustee for Bonds whose consent is required under
the applicable Bond Resolution.

14. Member Service Agreement. This Agreement is a ser-
vice schedule and a third phase agreement attached to and incorpo-
rated into the Member Service Agreement. This Agreement shall be
construed as the more specific temis governing the general relation-
ship hetween the parties set out in the Member Service Agreement in
connection with the Project.

15. Second Phase Agreement. The Second Phase Agreement
is superseded by this Agreement upon the issuance of any Bonds the
payment of which is secured by payments ma@e by the Project
Participants under this Agreement and upon provision for payment of
any notes or other evidences of indebtedness of NCPA secured by pay-—
ments made by the Project Participants under the Second Phase
Agreement, except that section 4 thereof shall remain in effect as
provided by section 5 of the Second Phase Agreement unless changed by
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formal action of all of the Project Participants. Said section 4 is
as follows:

"Section 4. Conditional Repayment to Members. All
payments and advances made heretofore, including
Development Fund Advances, and those hereafter made pursu-
ant to Section 1, excluding interest paid on delinquent
payments, shall be repaid to each of the entities making
such payments and advances pursuant to this Agreement out
of the proceeds of the first issuvance of the Project bonds
or as and when there are sufficient funds available from
the partial sale of Bonds. Such reimbursements shall be
made within 60 days following the sale of any Project bonds
and shall include interest computed monthly at a rate
equivalent to the prime rate of the Bank of America NT&SA
at the end of sucir month. Any interest due under the third
paragraph of section 1 of this Agreement and unpaid shall
be deducted from the repayment. If NCPA is not successful
in financing the Project, there shall be no reimbursement
except out of unused Project funds along with all other
receipts to which NCPA is entitled in connection with the
Project.™ '

16. Sharing of Rescurces, Pacilities and Costs,

(a) NCPA may, in accordance with Section 11 hereof, enter into
agreements for the transfer or sharing of resources, facilities and
costs between and among the Project and other entities and projects
(including without limitation Project No. 2), which agreements may
provide, among other things, for the transfer or shuring of steam,
transimission facilities and rights to use the same, maintenance and
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments under the
Steam Sales Agreement and the Project No. 2 Steam Sales Agreement and
for the integrated operation of the Project and Project No. 2 by
NCPA,.

{(b) NCPA may, in accordance with the Project No. 2 Member
Agreement and upon compliance with the requirements of any trust
indenture or other instrument applicable thereto, including without
limitation any consents required thereby, enter into agreemcnts for
(i) the transfer or sharing of resources, facilities and costs
between and among Project No. 2 and other entities and projects
{including without limitation the Project), which agreements may pro-—
vide, among other things, for the transfer or sharing of steam,
transmission facilities and rights to use the same, maintenance and
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments under the
Project No. 2 Steam Sales Agreement, and for the integrated operation
of the Project and Project No. 2 by NCPA, and (ii) the modification
or refinancing of all or any portion of the obligations incurred by
NCPA or a nonprofit corporation for Project No. 2, including without
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limitation the refinancing thereof with Bonds and the modification or

refinancing of the loan guaranteed by the United States Department of
Enerqgy.

(c) This Agreement shall constitute approval by the partic-
ipants in Project No. 2 of (i) the refinancing of (a) the outstanding
Public Power Revenue Bonds, 1981 Series A, dated July 1, 1981, and
the outstanding Public Power Revenue Bonds, 1982 Series A, dated
July 1, 1982, (b) the outstanding loan of NCPA pursuant to a Loan
Agreement between NCPA and Bank of Montreal (California), dated
October 2, 1980, and (c) certain Development Fund expenditures, with
Bonds so long as, in the judgment of the Commissioners of NCPA repre-—
senting the participants in Project No. 2, the debt service secured
or to be secured by the Project No. 2 Member Agreement is not
increased thereby and the other terms of such refinancing are not
materially adverse to the participants in Project No. 2; and (ii)
equal sharing between Project No. 2 and the East Block portion of the
Project of steam from the Project No. 2 area and the East Block
area.

(d) The Project No. 2 Member Agreement shall ke construed
so as to be compatible with this Agreement to accomplish the purposes
hereof. Any financing or refinancing of Project No. 2 shall be
accomplished by the issuance of Bonds secured by this Agreement
unless the Project Participants refuse to authorize such financing or
refinancing as may be reguested by the participants in Project
No. 2. The respective obligations of NCPA under Section 4 hereof and
of the Project Participants under Section 5 hereof shall be deemed
satisfied to the extent of performance thereof pursuant tc the
Project No. 2 Member Agreement, and (iv) subject to the specific
terms of the agreement or agreements contemplated by subsections {a)
and (b) of this Section 16, Project No. 2 and the East Elock portion
of the Project shall be conducted for the mutual benefit of all par-
ticipants therein.

(e) The Project No. 2 Member Agreement shall be amended by
the provisions hereof as follows:

(i) Section 6 of the Project No. 2 Member Agreement
shall be superseded by Sections 8, and 9 hereof,

(ii) subsection (a) of Section 5 of the Project No. 2
Member Agreement shall be superseded by the following:

“(a) Commencing with the commercial operation of
the Project, NCPA shall fix charges to the Purchasing '
pParticipating Member under this Agreement to produce
revenues to NCPA from the Project equal to the amounts
anticipated to be needed by NCPA to meet the total
costs of NCPA to provide capacily and energy from the
project, including but nur limited to (i) debt service
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on the Bonds, reserves for the payment of debt service

on the Bonds and other payments required under the

Bond Indenture or other agreement or instrument pro-

viding for the issuance and payment of Bonds other

than payments described in (iii) and (iv) below, (ii)

all other payments provided to be made by NCPA under

the Shell Agreement, (iii) any other operation, main-

tenance and replacement costs of the Project, a rea-

sonable reserve for contingencies, and all other

Project costs other than costs and expenses pursuant

‘ to Section 4 hereof, and (iv) costs and expenses of
- NCPA for delivering Project capacity and energy pursu-
5 ant to Section 4 herecf. NCPA shall fix charges to
the Purchasing Participating Members to produce reve-
nues to NCPA from the Project to meet the costs
described in (i) and (ii) above based on Purchasing
Participating Member's Purchasing Participation
Percentage and to meet the costs described in (iii)
above based on the anticipated energy sales of the
Project. If NCPA delivers Project capacity and energy
to or for zany Purchasing Participating Member pursuant
to Section 4 of this Agreement, NCPA shall fix charges
to each such Purchasing Participating Member so as to
pay the costs of such delivery without liability to
any Purchasing Participating Member for whom Project
capacity and energy is not so delivered by NCPA.

_ Any payments required to be made, or costs
incurred, by NCPA or the Project Participants pursuant
to the PG and E Interconnection Agreement shall not be
made or incurred under this Agreement.”

- (iii) Section 3 of the Project No. 2 Member Agreement
shall be supplemented by the following:

"NCPA may pledge and assign to any Trustee for
any Bonds all or any portion of the payments received
hereunder from Purchasing Participating Members and
upon notice from NCPA, each Purchasing Participating
Member shall make payments due by it hereunder
directly to any Trustee for the Bonds. Such pledge
and assignment by NCPA shall be made effective for
such time as NCPA shall determine and provide. For
the purposes of this Agreement the term "Bonds” shall
include any bonds, notes or cther evidences of indebt-
edness issued by NCPA to refinance the cost of the
Project.”

(iv) Section 5C of the Project No. 2 Member Agreement
shall be deleted.
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17. Miscellzneous. The headings of the sections hereof\\-./ci

are inserted for convenience only and shall not be decmed & part of
this Agreement.

If any one or more of the covenants or agreements provided
in this Agreement to be performed should be determined to be invalid
or contrary to law, such covenant or agreement shall be deemed and
construed to be severable from the remaining covenants and agreements
herein contained and shall in no way affect the validity of the
remaining provisions of this Agreement.

This Agreement may be executed in several counterparts, all

or any of which shall be regarded for all purposes as one original ’

and shall constitute and be but one and the same instrument.
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IN WITNESS WHEREOF each Project Participant has executed
this Agreement with the approval of its governing body, and caused
its official seal to be affixed and NCPA has executed this Agreement
in accordance with the authorization of its Commission.

NORTHERN CALIFORNIA POWER

AGENCY
By

And

CITY OF ALAMEDA

CITY OF BIGGS

By

And

CITY OF HEALDSBURG

By

- Ang

CITY OF LCDI
By

And

CITY OF LOMPOC

—-]19-

CITY OF PALO ALTO

By.

And

CITY OF ROSEVILLE

By

Ang

CITY OF SANTA CLARA

By

And

CITY OF GRIDLEY

By

And_

UKIAH
By.

And

PLUMAS-SIERRA RURAL
ELECTRIC COOPERATIVE

By

And
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APPENDIX A\\\,_./

SCHRDULE OF PROJECT PARTICIPANTS
AND PROJECT ENTITLEMENT PERCENTAGES

Y

Project No. 2 East Block Project
Project Entitlement Entitlement Entitlement
Participant Percentage Percentage Percentage
City of Alameds 14.994% 18.771% 16.8825%
City of Biggs 0.000 .454 .227
City of Gridley 334 .456 .395
City of Healdsburg 3,252 4.096 3.674
City of Lodi 14,560 9.158 1).859
City of Lompoc 3.266 4.096 3.681
City of Palo Alto 0.000 9.158 4.579
City of Roseville 3.252 12.514 7.883
City of Santa Clara 54 .651 34.13 44,3905
City of Ukiah 4.972 6.257 5.6145
Plumas-Sierra Rural . :
Electric Cooperative .719 .91 .8145
Total 100.000% 100.000% 100.000%
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APPENDIX B
FORM OF OPINION OF CCOUNSEL

Northern California Power Agency
8421 Auburn Boulevard
Suite 160
Citrus Heights, California 95610
Dear Sirs:

I am acting as counsel to the (the "Project

Participant®") under the Agreement for Construction, Operation and
Financing of Geothermal Generating Project Number 3 dated as of
, 1982 (the "Agreement") among the Project Participant,
Northern California Power Agency (the "Agency”) and certain other
entities, and I have acted as counsel to the Project Participant in
connection with the matters referred to herein. As such counsel I
have examined and am familiar with (i) those documents relating to
the existence, organization and operation of the Project Participant,
(ii) all necessary documentotion of the Project Participant relating
to the authorization, execution and delivery of the Agreement and
(iii) an executed counterpart of the Agreement.

Based upon the foregoing and an examination of such other
information, papers and documents as I deem necessary or advisable to
enable me to render this opinion, including the Constitution and laws
of the State of California together with the [charter], other gcvern-
ing instruments, ordinances and public proceedings of the Project
Participant, I am of the opinion that:

1. The Project Participant is [state form of
organization) , duly created, organized and
existing under the laws of the State of Califcrnia and duly
qualified to furnish electric service within said State.

2. The Project Participant has authority and right
to execute, deliver and perform, pursuant to the terms of,
the Agreement, and the Project Participant has complied
with the provisions of applicable law in all matters relat-—
ing to such transactions.

3. The Agreement has been duly authorized, executed

and delivered by the Project Participant, is in full force
and effect as to the Project Participant in accordance with
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its terms assuming the other Project Participants have
complied with the requirements of Section 12(a) of such
Agreement and, assuming that the Agency has all the requi-
site power and authority, and has taken all necessary
action, to execute and deliver such Agreement, constitutes
the legal, valid and binding obligation of the Project
Participant enforceable in accordance with its terms.

4. Payments by the Project Participant under the
Agreement will constitute an operating expense of the
Project Participant and are to be made solely from the
Revenues of its Electric System as provided in Section 5(c)
of the Agreement.

5. No approval, consent or authorization of any gov-
ernmental or public agency, authority or person is required
for the execution and delivery by the Project Participant
of the Agreement, or the performance by the Project
Participant of its obligations thereunder.

6. The authorization, execution and delivery of the-
Agreement . and compliance with the provisions thereof will
not conflict with or constitute a breach of, or default
undecr, any instrument relating to the organization, exis-
tence or operation of the Project Participant, any commlit-
ment, agreement or other instrument to which the Project
Participant is a party or by which it or its property is
bound or affected, or any ruling, regulation, ordinance,
judgment, order or decree to which the Project Participant
(or any of its officers in their respective capacities as
such) is subject or any provision of the laws of the State
of California relating to the Project Participant and its
affairs. :

7. There is no action, suit, proceeding, inquiry or
investigation at law or in equity, or before any court,
public board or body, pending cr, to my knowledge, threat-—
ened against or affecting the Project Participant or any
entity affiliated with the Project Participant or any of
its officers in their respective capacities as such (nor to
the best of my knowledge is there any basis therefor),
which questions the powers of the Project Participant
referred to in paragraph 2 above or the validity of the
proceedings taken by the Project Participant in connection
with the authorization, execution or delivery of the
Agreement, or wherein any unfavorable decision, ruling or
finding would materially adversely affect the transactions
contemplated by the Agreement, or which, in any way, would
adversely affect the validity or enforceability of the

Agreement.
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The opinion expressed in paragraph 3 above is qualified to
the extent that the enforceability of the Agreement may be limited by
any applicable bankruptcy, insolvency, debt adjustment, moratorium,
reorganization, or other similar laws affecting auditors' rights gen-
erally or as to the availability of any particular remedy.

This opinion is rendered only with respect to the laws of
the State of California and the United States of America, and is
addressed only to the Agency. No other person is entitld to rely on

this opinion, nor may you rely on it in connection with any transac-
tions other than those described herein.

[Note: Where it shall be necessary for the Project
Participant to obtain the authorization or approval of a Federal,
state or local regulatory authority relating to such Project
Participant's performance under the Agreement, the form of opinions
set forth in paragraphs 2, 5 and 6 hereof may be appropriately
adjusted to reflect the necessity for such authorization or approval
and paragraph 5 hereof shall be adjusted to include therein an excep-
tion thereto specifically describing the requisite authorization or
approval and stating that it has been duly given or obtaired and is
in full force-and effect.])

Very truly yours,
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RESOLUTION NO. 83- 56
NORTHERN CALIFORNIA POWER AGENCY

BE IT RESOLVED BY THE COMMISSION OF THE NORTHERN CALIFORNIA POWER AGENCY,

as follows:

Section 1. The form of "Agreement for Construction, Operzifon and
Financing of Geothermal Generating Project Number Three", de<ignated July
28, 1983, a Third Phase Agreement under the Member Services Agreements, is
hereby approved; and the Assistant Secretary is directed to send copies of
the same to the Project Participants named therein, and request that it be
epproved and executed by ordinance in accordance with the terms of Section 13

thereof.

Section 2. The General Manager is authorized to execute said agreement

~on behalf of this Agency.

Vote Abstained Absent
City of - Alameda Ay,
Biggs -/' ZS
Gridley (22 )

Healdsburg J X

Lodi ifiﬁr;_‘
Lompoc ZLaaC

Palo Alto (ZA</
Redding J N
Roseville 2
santa Clara (Z:{;
Ukiah fend
plumas-Sierra A ¢
ADOPTED AND APPROVED this 2.8 =P day of Qe lh , 1983.




ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
+ CALIFORNIA, APPROVING THE TERMS
AND CONDITIONS OF A MEMBER AGREEMENT BETWEEN
NORTHERN CALIFORNIA POWER AGENCY AND CERTAIN
PARTICIPATING MEMBERS AND AUTHORIZING THE
EXECUTION OF AN DELIVERY OF SAID AGREEMENT BY
OFFICERS OF THE CITY OF .

WHEREAS, pursuant to the provisions of Chapter 5,
Division 7, Title 1 of the Government Code of the State of
California, as amended (the "Joint Powers Act"), the City of
(the "City") and certain other public agencies cre-
ated pursuant to the laws of the State of California (collectively,
the "“Members"), have entered into a Joint Powers Agreement (the
"Agreement") creating the Northern California Power Agency (the
"Agency"), a public entity separate and apart from the Members; and

WHEREAS, in accordance with the Agreement and the Joint
Powers Agreement the Agency proposes to acquire and construct or
cause to be acquired and constructed and to operate or cause to be
operated a project (the "Project") consisting of (i) two 55-megawatt
geothermal generating units, and related facilities, including trans-
mission facilities to the generating tie, in the State of California,
and all rights, properties and improvements necessary therefor,
including fuel and water facilities and resources, and capital
improvements thereto that may be constructed from time to time, and
interests in certain other property and rights relating thereto,
including a headquarters facility for use by the Agency in connection
with the Project; (ii) Project No. 2, subject to the rights of the
participants therein; and (iii) the refinancing of certain
Development Fund expenditures; and :

WHEREAS, the City has need for an economical, reliable
source of electric power and energy to meet the demands of the cus-
tomers of its electric system, and, as such

WHEREAS, this City Council finds and determines that it is
in the best interests of the customers of the electric system of the
City for the City to enter into the Agreement for construction, oper-
ation and financing of Geothermal Generating Project Number 3 (the
“Member Agreement”) in substantially the form submitted to this City
Council and dated for convenience as of July 1, 1983;

WHEREAS, this City Council finds and determines that it is
in the best interests of the customers of the electric system of the
City for the City to purchase electric capacity and energy of the
Project from the Agency;

WHEREAS, payments by the City pursuant to the Member
Agreement will be used in part by the Agency for payment of principal
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of and interest on its bonds, notes or other evidences of
indebtedness issued in connection with the construction, operation
and financing of the Project;

NOW, THEREFORE, the City Council of the City of
does ordain as follows:

1. The City Council hereby finds and determines that the
terms and conditions of the Member Agreement (including the East
Block Entitlement Percentage and the Project Entitlement Percentage
of the City set forth in Appendix A thereto) in substantially the
form submitted to this City Council be, and the same are hereby,
approved.

2. The East Block Entitlement Percentage of the City as
set forth in Appendix A to said Member Agreement may be increased to
such percentage, not be exceed percent ( %), as shall be
determined by the of the City.

3. The Project Entitlemnnt Percentage of the City as set
forth in Appendix A to said Member Agreement may be increased to such
percentage, not be exceed ___ percent ( %), as shall be deter-
mined by the _____ of the City. :

4. The City is hereby authorized to enter into the Member
Agreement and the and the are hereby
authorized to execute and deliver the Member Agreement by and on

behalf of the City.

5. Pursuant to Section 54241 of the Government Code of the
State of California, this Ordinance is subject to the provisions for
referendum applicable to the City.

6. The City Clerk shall certify to the enactment of this
Ordinance and shall cause this Ordinance to be published in accor-
dance with Section 54242 of the Government Code of the State of

California.

7. Thirty (30) days from and after its enactment, tnis
Ordinance shall take effect and be in full force, in the manner pro-
vided by law.
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ADOPTED by the Citvy Council and signed by the
- and attested by the this day
Of [ 1983.

Attest:

(SEAL)
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Final Draft of July 28, 1983

AGREEMENT FOR COHSTRUCTION, OPERATION AND PINANCING
OF GEOTHERMAL GENERATING PROJECT NGMBER 3

Dated as of July 1, 1983

By and Among

NORTHERN CALIFORNIA POWER AGENCY
and

CITY OF ALANEDA
CITY OPF BIGGS
CITY OF GRIILEY
CITY OF HEALDSBURG
CITY OF LODI
CITY OF LOMPOC
CITY OF PALO ALTO
CITY OF ROSEVILLE
CITY OF SANTA CLARA
CITY OF UKIAH
PLUNAS—-SIERRA RURAL ELECTRIC CQOPERATIVE
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AGREEMENT FOR CONSTRUCTION, OPERATION AND FINANCING
OF GEOTHERMAL GENERATING
PROJECT NUMBER 3

This Agreement, dated as of July 1, 1983, by and among
Northern California Power Agency, a joint powers agency of the State
of California (hereinafter called "NCPA") and the other entities exe-
cuting this Agreement.

WITNFSSETH:

WHEREAS, NCPA has enterzd into the Steam Sales Agreement
with Shell 0il Company (with its succesgors and assigns, the "Steam
Supplier”), under which NCPA agrecd to construct or cause to be con-
structed, one or, upon the conditions stated therein, two 55-megawatt
geothermal generating units on a leasehold specified therein (the
*East Block"); and

WHEREAS, pursuant to the Steam Sales Agreement and this
Agreement, NCPAR proposes to acquire and construct or cause to be
acquired and constructed and to operate or cause to be operated the
Project described herein; and

WHEREAS, NCPA and certain of its members hove entered into
a "Member Agreement (Second Phase) for Financing of Planning and
Development Activities of the Shell East Block Geothemmal Project™
made as of June 1, 1981, as amended by Amendment No. One thereto,
dated as of June 1, 1981 and Amendment No. Two thereto, dated as of
January 13, 1983 providing for the financing of certain activities in
connection with the East Block portion of the Project (said
Agreement, as it may be amended and supplemented from time to time,
being hereinafter called the "Second Phase Agreement™); and

WHEREAS, this Agreement is the "Final Power Contract" con-
templated in the Second Phase Agreement; and

WHEREAS, NCPA and its members have entered into one of
three Member Service Agreements, effective February 12, 19381 (said
Agreements, as they may be amended and supplemented from time to
time, being hereinafter called the "Member Service Agreement™), which
provide for services which NCPA shall perform for its members, among
other things, and for the provisions to be contained in second and
third phase agreements, such as the Second Phase Agreement, and this

Agreement; and

WHEREAS, all participants in NCPA's Geothermal Generating
Project No. 2 ("Project No. 2%) are Project Participants (as
hereinafter defined), the development of the Prcject will benefit
Project No. 2 by, among other things, satisfying certain obligations
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of NCPA under the Steam Sales Agreement, and the actions authorized
herein to be taken by NCPA with respect to Project No. 2 will benef it
the Project; and

WHEREAS, NCPA and the Project Participants wish to enter
into this Agreement to provide further for the construction, opera-
tion and financing of the Project, the sale by NCPA of capacity and
energy of the Project to the Project Participants, and the security
for the Bonds to be issued to finance the Project;

NOW THEREFORE, the parties hereto do agree as follows:

1. Definitions. The f:llowing terms shall, for all pur-
poses of this Agreement, have the following meanings:

(a) "Bonds™ means tonds, notes or other evidences of
indebtedness of NCPA (or of a nonprofit corporation on behalf of
NCPA) issued to finance or refinance the Project, and includes addi-
tional Bonds to complete the Project.

(b) "Bond Resolution" means the resolution or resolutioms
providing for the issuance of Bonds and the terms thereof.

{c) "Development Fund" means the fund authorized by the
"NCPA Member Agreement for Participation in Electric Power
Development Fund," dated July 1, 1975, as amended.

(d) “Electric System® means all properties and assets, real
and personal, tangible and intangible, of the Project Participant now
or hereafter existing, used or pertaining to the generation, trans-
mission, transformation, distribution and sale of electric capacity
and energy, including all additions, extensions, expansions, improve-
ments and betterments thereto and equippings thereof; provided, how-
ever, that to the extent the Project Participant is not the sole
owner of an asset or property or to the extent that an asset or prop-
erty is used in part for the above described electric purposes, only
the Project Participant's ownership interest in such asset or prop-
erty or only the part of the asset or property so used for electric
purposes shall be considered to be part of its Electric System.

(e) "Project®™ means a project consisting of (i) two
55-megawatt geothermal generating units, on the East Block, and
related facilities, including transmission facilities to the generat-
ing tie, in the State of Celifcrnia, and all rights, properties and
improvements necessary therefor, including fuel and water facilities
and resources, and capital improvements thereto that may be con-
structed from time to time, and interests in certain other property
and rights relating thereto, including a headquarters facility for
use by NCPA in connection with the Project; provided that inclusion
of such headquarters facility in this definition of "Project™ ghall
only be effective upon the receipt, prior to the first issuance of
Bonds, of either (a) a 100% vote approving such inclusion of all
Project Participants, taken at a meeting in accordance with
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Section 11 hereof, or (b) written approval of such inclusion from the
representative of each Project Participant on the Commission of NCPA;
(ii) Project No. 2, subject to the rights of the participants there-
in; and (iii) svch refinancing of Development Fund expenditures as
shall, in the dis ‘etion of the Commission of NCPA, be included in
any issue of Bonds.

(f) "Project Entitlement Percentage” means, with respect to
each Project Participant, the percentage so identified and set forth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof. “East Block Entitlement Percentage" and
"Project No. 2 Entitlement Percentage” mean, with respect to each
Project Participant, the percentages so identified and set forth
opposite the name of such Project Participant in Appendix A hereto,
as such Appendix A shall be amended from time to time in accordance
with Section 13 hereof,.

(g) "Project No. 2 Member Agreement” means the "Member
Agreement for Construction, Operation and Financing of NCPA
Geothermal Generating Unit No. 2 Project®, dated as of June 15, 1977,
as amended and supplemented.

(h) "Project No. 2 Steam Sales Agreement" means the
Geothermal Steam Sales Agreement between NCPA and the Steam Supplier
dated June 27, 1977, as amended and supplemented.

(i) “Project Participants" means those entities listed in
Appendix A hereto and executing this Agreement, together in each case
with their respective successors or assigns.

(j) "Refunding Date® meanrs the date of the refinancing with
Bonds of (i) the outstanding Public Power Revenue Bonds, 1981
Series A, dated July 1, 1981, and the outstanding Public Power
Revenue Bonds, 1982 Series A, dated July 1, 1982, (ii) the outstand-
ing loan of NCPA pursuant to a Loan Agreement between NCPA and Bank
of Montreal (California), dated October -2, 1980, and (iii) certain
Development Fund expenditures,

(k) "Revenues" means all income, rents, rates, fees,
charges, and other moneys derived by the Project Participant from the
ownership or operation of its Electric System, including, without
limiting the generality of the foregoing, (i) all income, rents,
rates, fees, charges or other moneys derived from the sale, furnish-
ing, and supplying of the electric capacity and energy and other ser-
vices, facilities, and commodities sold, furnished, or supplied
through the facilities of its Electric System, (ii) the earnings cn
and income derived from the investment of such income, rents, rates,
fees, charges or other moneys to the extent that the use of such
earnings and income is limited by or pursuant to law to its Electric
System and (iii) the proceeds derived by the Project Participant
directly or indirectly from the sale, lease or other disposition of
all or a part of the Electric System as permitted hereby, but the
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term "Revenues" shall not include (y) customers' deposits or any
other deposits subject to refund until such deposits have become the
property of the Project Participant, or (2z) contributions from cus—
tomers for the payment of costs of construction of facilities to
serve them.

(1) "Steam Sales Agreement” means the *"NCPA East Block
Steam Sales Agreement”™ with the Steam Supplier, dated September 15,
1980, as amended and supplemented.

(m) "Trustee” means the entity or entities designated by
NCPA pursuant to any Bond Resolution, to administer any funds or
accounts required by such Bond Resolution or otherwise.

2. Purpose. The purpose of this Agreement is tc sell
capacity and energy of the Project to the Project Participants; to
provide the terms and conditions of such sale and to provide for the
financing of the Project.

3. Construction and Operation. NCPA will use its best
efforts to cause or accomplish the construction, operation and
financing of the Project, the obtaining of all necessary authority
and rights, and the performance of all things necessary and conven—-
ient therefor. Each Project Participant will cooperate with NCPA to
that end, and will give any and all clarifying assurances by supple-
mental agreements that may ke reasonably necessary in the opinion of
NCPA'3 legal counsel to make the obligations herein more specific and
to sat/sfy legal requirements and provide security for the Bonds.

NCPA may pledge and assign to any Trustee for any Bonds,
all or any portion of the payments received hereunder from Project
Participants, and upon notice from NCPA, each Project Participant
shall make payments due by it hereunder directly to any Trustee for
the Bonds. Such pledge and assignment by NCPA shall be made effec-
tive for such time as NCPA shall determine and provide.

4. Sale and Delivery of Capacity and Energy from the
Project. (a) Pursuant to the terms of this Agreement NCPA shall
provide to each Project Participant, and each Project Participant
shall take, or cause to be taken, such Project Participant's Project
Entitlement Percentage of the capacity and energy of the Project;
provided, however, that NCPA shall first provide to each project par-
ticipant for Project No. 2, and each such project participant shall
take, or cause to be taken, such project participant's Project No. 2
Entitlement Percentage of the capacity and energy of Prcject No. 2,
in accordance with the terms of the Project No. 2 Member Agreement,

(b) NCPA will remain available to do all things necessary
and possible to deliver or cause to be delivered to or for the
Project Participants, in accordance with their respective Project
Entitlement Percentages, subject to the terms of the Project No. 2
Member Agreement, the capacity and energy of the Project. Such
delivery shall be at points mutually agreed upon by NCPA and each
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Project Participant. Such agreement shall not be unreasonably
withheld by either NCPA or a Project Participant. NCPA will remain
available to make or cause to be made all necessary and possible
arrangements for transmission of such capacity and energy to such
points over the lines of NCPA or others, and for additional capacity
and energy required from others as reserves against planned or emer—
gency service interruptions with respect to the Project. Wheeling ox
delivery services by NCPA with related energy sales to the Project
Participants shall be as provided in service schedules as provided in
Article III of the Member Service Agreement.

5. Rates and Charges. (a) Commencing on the Refunding
Date, NCPA shall fix charges to the Project Participants under this
Agreement to produce revenues to NCPA from the Project equal to the
amounts anticipated to be needed by NCPA to meet the total costs of
NCPA to provide capacity and energy from the Project, including but
not limited to (i) debt service on the Bonds, reserves for the pay—
ment of debt service on the Bonds and other payments required under
the Bond Resolution other than payments described in (iii) and (iv)
below, (ii) all other payments provided to be made by NCPA under the
Steam Sales Agreement and the Project No. 2 Steam Sales Agreement,
(iii) any other operation, maintenance and replacement costs of the
Project, a reasonable reserve for contingencies, and 2all other
Project costs other than costs and expenses of NCPA for delivering
Project capacity and energy pursuant to Section 4(b) hereof, and (iv)
costs and expenses of NCPA for delivering Project capacity and energy
pursuant to Section 4(b) of this Agreement. NCPA shall fix charges
to the Project Participants to produce revenues to NCPA from the
Project to meet the costs described in (i) and (ii) above based on
East Block Entitlement Percentages applied to such costs &llocable to
the East Block portion of the Project and Project No. 2 Entitlement
Percentages applied to such costs allocable to the Project No., 2 por—
tion of the Project; and to meet the costs described in (iii) above
pased on the anticipated energy sales of the the East Block portion
of the Project and, or the anticipated energy sales of the Project
No. 2 portion of the Project, respectively. If NCPA delivers Project
capacity and energy to or for any Project Participant pursuant to
Section 4(b) hereof, NCPA shall fix charges to each such ‘roject
Participant sc as to pay the costs of such delivery without liapility
under this Section 5(a) of any Project Participant for whom Project
capacity and energy is not so delivered by NCPA. The obligations of
the respective Project Participants that are participants in Project
No. 2 under this Secticn 5(a) shall be deemed to be satisfied to the
extent such obligations are satisfied pursuant to tha Project No. 2
Menber Agreement.

(b) To the extent that the funds provided under Section
5(a) of this Agreement are at any time not sufficient for such pur-
poses, each Project Participant shall pay to NCPA an amount equal to
such Project Participant's Project Entitlement Percentage of the
total cost to pay all amounts of principal and interest on the Bonds,
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reserves for the payment of debt service and other payments required
under the Bond Resolution and all other payments required to be made
by NCPA under the Steam Sales Agreement. The obligation of this
Section 5(b) is incurred by each Project Participant for the benefit
of future holders of Bonds, and shall commence and continue to exist
and be honored by Project Participants whether or not capacity orx
energy is furnished to them from the Project at all times or at all
(which provision may be characterized as an obligation to pay all
costs on a take-or—-pay basis whether or not such Project capacity or
energy is delivered or provided).

(c) Notwithstanding that NCPA may utilize services underxr
the PG and E Interconnection Agreement among Pacific Gas and Electric
Conpany, NCPA and certain of the Project Participants (the "PG and E
Interconnection Agreement”) in complying with Section 4(b) hereof,
any payments required to be made by, or costs incurred by NCPA or tie
Project Participants pursuant to Section 9.5 of the Interconnection
Agreement shall not be made under this Agreement,

(d) Each Project Participant shall make payments under this
Agreement solely trom the Revenues of, and as an operating expense
of, its Electric System. Nothing herein shall be construed as pro—
hibiting any Project Participant from using any other funds and reve-—
nues for purposes of satisfying any provisions of this Agreement.

(e) Each Project Participant shall make payments under this
Agreement whether or not the Project is completed, operable, operat—
ing or retired and notwithatanding the suspension, interruption,
interference, reduction or curtailment of Project output or the
capacity and energy contracted for in whole or in part for any reason
whatsoever. Such payments are not subject to any reduction, whether
by offset or otherwise, and are not conditioned upon performance by
NCPA or any Project Participant under this Agreement or any other
agreement; provided, however, that the obligations of the respective
Project Participants that are participants in Project No. 2 under
Section S(a) hereof shall be deemed Lo be satisfied to the extent
such obligations are satisfied pursuant to the Project No. 2 Member
Agreement,

{f) No Project Participant shall be liable under this
Agreement for the obligations of any other Project Participant. Each
Project Participant shall be solely responsible and liable for per-—
formance of its obligartions under this Agreement and for the mainte~
nance and operation of its respactive properties not included as part
of the Project. The obligation of each Project Participant to make
payments under this Adgreement is a several cbligation and not a joint
obligation with those of the other Project Participants.

(g) Each Project Participant covenants and agrees to

establish and collect fees and charges for electric capacity and
energy furnished through facilities of its Electric System sufficient
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to provide Revenues adequate to meet its obligations under this
Agreement and to pay any and all other amounts payable from or con—
stituting a charge or lien upon any or all such Revenues.

(h) EBEach Project Participant covenants and ag-ees that it
shall, at all times, operate the properties of its Electric System
and the business in connection therewith in an efficient manner and
at reasonable cost and shall maintain its Electric System in good
repair, working order and condition.

6. Annual Budget and Billing Statement. Prior to the
beginning of each NCPA fiscal year, the Commission of NCPA will adopt
an annual budget for such fiscal year for costs and expenses relating
to the Project and shall promptly give notice to each Project
Participant of its projected share of such costs and expenses.

A billing statement prepared by NCPA based on estimates
will be sent to each Project Participant not later than the fifteenth
(15th) day of each calendar month showing the amount payable by such
Project Participant of costs payable under Section 5(a) hereof for
the second succeeding calendar month, any amount payable by such
Project Participant as its Project Entitlement Percentage of costs
payable under Section 5(b) hereof, and the amount of any creditsg or
debits as a result of any appropriate adjustments. Amounts shown on
the billing statement are due and payable thirty (30) days after the
date of the billing statement. Any amount due and not paid by the
Project Participant within thirty (30} days after the date of the
billing statement shall bear interest from the due date until paid at
an annual rate to be established by the Commission of NCPA at the
time of adoption of the then most recent annual budget.

On or before the day five (5) calendar months after the end
of each NCPA fiscal year, NCPA shall submit to each Project
Participant a statement of the aggregate monthly crsts for such
fiscal year. If the actual aggregate monthly costs and the Project
Participant's share thereof pursuant to this Agreement, and other
amounts payable for any fiscal year, exceed the billings to the
Project Participant, the deficiency shall be added to the Project
Participant's immediately succeeding billing statement. If the
actual aggregate monthly costs and the Project Participant's share
thereof pursuant to this Agreement, and other amounts payable for any
fiscal year, are less than the billings to the Project Participant,
such excess shall be credited to the Project Participant's billing
statements for such period (not to exceed the immediately succeeding
six months) and in such amounts as shall be determined by NCPA.

If a Project Participant questions or disputes the correct-
ness of any billing statement by NCPA, it shall pay NCPA the amount
claimed when due and shall within thirty (30) days of the receipt of
such billing statement request an explanaticn from NCPA. If the bill
is determined to be incorrect, NCPA will issue a corrected bill and
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refund any amount which may be due the Project Participant which

refund shall bear interest from the date NCPA received payment until’

the date of the refund at an annual rate to be established by the
commission of NCPA at the time of adoption of the then most recent
annual budget. If NCPA and the Project Participant fail to agree on
the correctness of & bill within thirty (30) days after the Project
participant has requested an explanation, the parties shall promptly
gubmit the dispute to arbitration under section 1280 et seg. of the
Code of Civil Procedure.

7. Obligation in the Event of Default. (a) Upon fail—
ure of any Project Participant to make any payment in full when due
under this Agreeméent, NCPA shall make written demand upon such
project Participant, and if said failure is not remedied within
thircy (30) days from the date of such demand, such failure shall
constitute a default at the expiration of such period. Notice of
guch demand shall be provicded to each other Project Participant by

NCPA.

(b) Upon the failure of any Pro,ect Participant to make any
payment which failure constitutes a default uncer this Agreement,
NCPA shall use its best efforts to sell and transfer for the default-
ing Project Participant's account all or a portion of such Project
participant's Project Entitlement Percentage of Project capacity and
energy for all or a portion of the remainder of the term of this
Agreement. NCPA shall not sell such capacity and energy, directly or
indirectly, in any manner, and shall not take or permit to be taken
any other action or actions, which would result in any of the Bonds
being treated as an obligation not described in Section 103(a) of the
Internal Revenue Code of 1954, as amended, by reason of classifica-
tion of such Bond a8 an "industrjial development bond" within the
meaning of Section 103(b) of said Code. Notwithstanding that all or
any portion of the Project Participant's Project Entitlement
percentage of Project capacity and energy is so sold or transferred,
the Project Participant shall remain liable to NCPA to pay the full
amount of its Project Entitlement Percentage of monthly costs as if
such sale or transfer had not been made, except that such liability
gshall be discharged to the extent that NCPA shall receive payment
from the purchaser or transferee thereof.

(c) Upon the fajlure of any Project Participant to make uny
payment which fajlure constitutes a default under this Agreement and
causes NCPA to be in default under the Steam Sales Agreement, the
project No. 2 Steam Sales Agreement or any Bond Regolution, NCPA may
(in addition to the remedy provided by subsection (b) of this Section
7) terminate the provisions of this Agreement insofar as the same
entitle the defaulting Project Participant to its Project Entitlement
percentage of Project capacity and energy. Irrespective of such ter-
mination, the obligations of the Project Participant under this
Agreement shall continue in full force and effect.
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(d) Upon the failure of any Project Participant to make any
payment which failure constitutes a default under this Agrezement, and
except as sales or transfers are made pursuant to subsection (b) of
this Section 7, (i) the Project Entitlement Percentage of each nonde-
faulting Project Participant shall be automatically increased for the
remaining term of this Agreement pro rata with those of the other
nondefaulting Project Participants and (ii) the defaulting Project
Participant's Project Entitlement Percentage shall (but only for pur-
poses of computing the respective Project Entitlement Percentages of
the nondefaulting Project Participants) be reduced correspondingly;
provided, however, that the sum of such increases for any nondefault-
ing Project Participant shall not exceed, without written consent of
such nondefaulting Froject Participant, an accumulated maximum of 25%
of the nondefault:n"- Project Participant's Project Entitlament
Percentage, all as ianitially set forth in Appendix A.

(e) If a Project Participant shall fail or refuse to pay
any amounts due to NCPA, the fact that other Project Participants
have increased their obligation to NCPA pursuant to this Section 7
shall not relieve the defaulting Project Participant of its liability
under this Agreement, and any Project Participant increasing such
obligation shall have a right of recovery from the defaulting Project
Participant to the extent of such respective increase in obligation
caused by the defaulting Project Participant.

(£) Any Trustee for any Bonds the payment of which is
secured by payments made by the Project Participants under this
Agreement shall have the right, as a third party beneficiary, to ini-
tiate and maintain suit to enforce this Agreement to the extent pro-
vided in the related Bond Resolution.

8. Transfers, Sales and Assignments of Capacity. Each
Project Participant has full and unfettered rights to make transfers,
sales, assignments and exchanges (collectively “transfers") of capac-
ity, energy, and rights thereto except as expressly provided other-
wise in this Agreement.

(a) No Project Participant shall transfer ownership of all
or substantially all of its Electric System to another entity until
it has first complied with the provisions of this subsection (a). A
consolidation with another governmental entity or change in govern-
mental form is not deemed a transfer of ownership.

(1) Such disposition or transfer shall be under
term~ and conditions that provide assurance that the obli-
gations of the transferring Project Participant under this
Agreement, and that NCPA's obligations under this
Agreement, the Steam Sales Agreement, and any Bond
Resolution, and the Project No. 2 Steam 5ales Agreement,
and under other agreements made or to be made by NCPA to
carry out the Project, will be promptly and adequately
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met. NCPA may require that sufficient moneys of the
transferring Project Participant to discharge such obliga-
tions be irrevocably ret aside and maintained in a trust
account, as a condition to the transfer of the Electric
System, if no other adequate assurance is available.

(2) The transferring Project Participant shall give
ninety (90) days' advance written notice to NCPA of any
proposed transfer pursuant to this subsection (a).
Appendix A to this Agreement shall be amended as appropri-
ate to reflect any transaction pursuant to this subsection

(a).

(b) Notwithstanding any other provision of this Agreement,
no Project Participant shall transfer, assign, sell or exchange any
Project capacity and energy, directly or indirectly, in any manner,
and shall not take or permit to be taken any other action or actions,
which would result in any of the Bonds being treated as an obligation
not described in Section 103(a) of the Internal Revenue Code of 1954,
»s amended, by reason of classification of such Bond as an
t industrial development bond® within the meaning of Section 103(b) of
said Code.

9. Surplus Capacity and Energy. When a Project
Participant has surplus capacity and/or enerqy from the Pzoject, NCPA
shall, if requested by such Project Participant to do so, sell such
surplus capacity and/or energy or behalf of such Project Participant
in the following manner:

(a) NCPA shall use its best efforts to sell such surplus
capacity ard/or energy at a price at least equal to the Project
participant's cost therefor.

(b) Other Project Participants shall have a right of first
refusal, and other NCPA members shall have the second right at the
sales prices set forth in subsections (c) and (d) of this Section 9.

(c) If NCPA can purchase equivalent capacity and/or energy
from other sources for less than the Project Participant's cost for
surplus capacity and/or energy from the Project, as the case may be,
the sales price of such capacity and/or energy to another Project
participant or NCPA member shall be equal to the cost of purchasing
the capacity and/or energy from such other source.

(d) 1f the alternative cost of purchasing capacity and/or
energy for other Project Participants or members of NCPA is more than
the Project Participant's cost of surplus capacity and/or energy from
the Project, then the sales price shall be the Project Participanc's
cost plus one-half the difference between the Project Participant's
cost from the Project and the cost of capacity and/or energy from an
alternative source.
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(e) NCPA shall not sell such surplus capacity and energy,
directly or indirectly, in any manner, and shall not take or permit
to be taken any other action or actions, which would result in any of
the Bonds being treated as an obligation not described in
Section 103(a) of the Internal Revenue Code of 1954, as amended, by
reason of classification of such Bond as an "industrial development
bond" within the meaning of Section 103(b) of said Code.

10. Insurance and Indemnification. NCPA shall obtain or
cause to be obtained insurance for the Project covering such risks
(including earthquakes), in such amounts and with such deductibles as
shall be determined by NCPA. NCPA shall indemnify and hold harmless
each Project Participant from any liability for personal injury or
property damage resulting from any accident or occurrence arising out
of or in any way related to the construction or operation of the
Project, provided, however, that such liability of NCPA shall be
limited to the extent the proceeds of insurance and other moneys
available to NCPA hereunder are available therefore,

11. Member Direction and Review. NCPA shall comply with
all lawful directions of the Project Participants with respect to
this Agreement, while not stayed or nullified, to the fullest extent
authorized by law. Actions of Project Participants, including giving
such directions to NCPA, will be taken only at meetings of authorized
representatives of Project Participants duly called and held pursuant
to the Ralph M. Brown Act or other laws applicable to such meetings,
in effect from time to time.

(a) A quorum of the Commission of NCPA for purposes of
acting upon matters related to the Project shall consist of those
Commissinners (including for all purposes of this Section 11, their
designated alternates), representing a numerical majority of the
Project Participants, or, in the absence of such, representing
Project Participants having a combined Project Entitlement Percentage
of at least a majority in interest at such time.

(b) Special meetings of the Commission to act only on mat-
ters relating to the Project may be called by a majority of the
Commissioners of Project Participants upon notice as required by the
Ralph M. Brown Act or other laws applicable to such meetings, in
effect from time to time.

(c) At regular or special meetings of the Commission,
voting on matters relating to the Project shall be by Project
Entitlement Percentage, and the affirmative vote of a majority in
interest at such time shall be required to take acticn, unless the
Project Participants agree at such meetings that voting will be on a
one member one vote basis, with a majority vote of those present
required for action.

-12-
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(d) Notwithstanding subsection (c) of this Section 11, upon
demand of any Commissioner of any Project Participant, at any meeting
of the Commission other than a special meeting referred to in subsec—
tion (b) of this Section 11, the vote on any issue relating to the
Project shall be by Project Entitlement Percentage at such time and
65% or greater affirmative vote shall be required to take action.

(e) Any Project Participant may veto a discretionary action
of the Project Participants relating to the Project that was not
taken by a 65% or greater Project Entitlement Percentage vote within
10 days following mailing of notice of such Commissioners' action, by
giving written notice of veto to NCPA, unless at a meeting of
Commissioners of Project Participants called for the purpose of con—
ceidering the veto and held within 30 days after such veto notice, the
holders of 65% or greater of the Project Entitlement Percentage shall
vote to override the veto.

(f) The sixty—-five percent of the Project Entitlement
Percentage specified in this Section 11 shall be reduced by the
amount that the Project Entitlement Percentage of any Project
Participant shall exceed 35%, but such 65% shall not be reduced below
a majority in interest.

12. Term. (&) This Agreement shall not take effect until
(i) it and/or any supplement t.0 it provided for in Section 2(c) of
the Second Phase Agreement has been duly executed and delivered to
NCPA by Project Participants the Project Entitlement Percentages of
which, in the aggregate, equal 100%, all in accordance with
Section 2(c) of the Second Phase Agreement and accompanied by an
opinion for each Project Participant of an attorney or fimm of attor-
neys in substantially the form attached hereto as Appendix B, and by
evidence satisgfactory to NCFA of compliance by such Project
Participanc with Section 5C of the Project No. 2 Member Agreement and
in compliance with any other similar requirements of other agreements
between NCPA and such Project Participant, and (ii) the Refunding
Date shall have occurred,

(b) Notwithstanding the delay in the effective date of this
Agreement until Project Entitlement Percentages in the aggregate
equal 100% and the other provisions of Secticn 12(a) hereof have been
complied with, it is agreed by all signatories hereto tnat in consid-
eration for NCPA's signature hereto and for its commitment to use its
best efforts to obtain the commitment for Project Entitlement
Percentages in the aggregate equal to 100%, each Project Participant
upon its executicn and delivery of this Agreement to NCPA along with
required opinion and any required evidence of compliance as required
by Section 12(a) hereof shall be immediately bound not to withdraw
its respective offer herein made to enter into this Agreement as exe-
cuted znd/or supplemented or to decrease or terminate its Project
Entitlement Percentage. Such a decrease or termination by a Prnject
participant may be made only if this Agreement has not taken effect
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before January 1, 1984 and only by giving written notice thereof to
NCPA between January 1 and January 15, 1984.

(c) Notwithstanding the foregoing, each Project Participant
shall be entitled to decrease or terminate its Project Entitlement
Percentage upon giving written notice thereof to NCPA within fifteen
(15) days after January 1, 1986, if by January 1, 1986 NCPA shall not
have issued any Bonds the payment of which is secured by payments
made by the Project Participants under this Agreement.

(d) The term of this Agreement shall continue until the
later of (i) the expiration of the useful life of the Project, or
(ii) the date on which all Bonds issued have been retired, or full
provision made for their retirement, including interest until their
retirement date; provided, however, that in no event shall the temm
of this Agreement extend beyond the date of the termination of the
existence of NCPA. In the event of the termination of the existence
of NCPA it is the intent of the Project Participants that the
Agreement be construed as an agreement among the Project
Participants.

13. Termination and Amendments. This Agreement shall
not be subject to termination by any party under any circumstances,
whether based upon the default of any other party under this
Agreement, or any other instrument, or otherwise, except as specifi-
cally provided herein.

Except as otherwise provided in this Agreement, so long as
any Bonds are outstanding and unpaid and funds are not set aside for
the payment cr retirement thereof in accordance with the applicable
Bond Resolution, this Agreement shall not be amended, modified or
otherwise changed or rescinded by agreement of the parties without
the consent of each Trustee for Bonds whose consent is required under
the applicable Bond Resolution.

14. Member Service Agreement. This Agreement is a ser-
vice schedule and a third phase agreement attached to and incorpo-
rated into the Member Service Agreement. This Agreement shall be
construed as the more specific terms governing the general relation-
ship between the parties set out in the Member Service Agreement in

connection with the Project.

15. Second Phase Agreement. The Second Phase Agreement
is superseded by this Agreement upcn the issuance of any Bonds the
payment of which is secured by payments made by the Project
Participants under this Agreement and upon provision for payment of
any notes or other evidences of indebtedness of NCPA secured by pay-
ments made by the Project Participants under the Second Phase
Agreement, except that section 4 thereof shall remain in effect as
provided by section 5 of the Second Phase Agreement unless changed by
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formal action of all of the Project Participants. Said section 4 is®
as follows:

"Section 4. Conditional Repayment o Members. All
payments and advances made heretofore, including
Development Fund Advances, and those hereafter made pursu-
ant to Section 1, excluding interest paid on delinquent
payments, shall be repaid to each of the entities making
such payments and advances pursuant to this Agreement out
of the proceeds of the first issuance of the Project bonds
or as and when there are sufficient funds available from
the partial sale of Bonds. Such reimbursements shall be
made within 60 days following the sale of any Project bonds
and shall include interest computed monthly at a rate
equivalent to the prime rate of the Bank of America NT&SA
at the end of suchr month. Any interest due under the third
paragraph of section 1 of this Agreement and unpaid shall
be deducted from the repayment. If NCPA is not successful
in financing the Project, there shall be no reimbursement
except out of unused Project funds along with all other
receipts to which NCPA is entitled in connection with the
Project."

16. Sharing of Resources, Pacilities and Costs.

(a) NCPA may, in accordance with Section 11 hereof, enter into
agreements for the transfer or sharing of resources, facilities and
costs betw2en and among the Project and other entities and projects
(including without limitation Project No. 2), which agreements may
provide, among other things, for the transfer or sharing of steam,
transmission facilities and rights to use the same, maintenance anc
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments under the
Stesam Sales Agreement and the Project No. 2 Steam Szles Agreement and
for the integrated operation of the Project and Project No. 2 by
NCPA.

(b) NCPA may, in accordance with the Project No. 2 Member
Agreement and upon compliance with the reguirements of any trust
indenture or other instrument applicable thereto, including without
limitation any consents required thereby, enter into agreements for
(i) the transfer or sharing of resources, facilities and costs
between and among Project No. 2 and other entities and projects
(including without limitation the Project), which agreements may pro—
vide, among other things, for the transfer or sharing of steam,
transmisgssion facilities and rights to use the same, maintenance and
repair facilities, generating equipment, spare parts, staff, insur-
ance, taxes and payment in lieu thereof, and delay payments imder the
Project No. 2 Steam Sales Agreement, and for the integrated operation
of the Project and Project No. 2 by NCPA, and (ii) the modification
or refinancing cf all or any portion of the obligations incurred by
NCPA or a nonprofit corporation for Project No. 2, including without
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limitation the refinancing thereof with Bonds and the modification or
refinancing of the loan guaranteed by the United States Department of
Energy.

(¢) This Agreement shall constitute approval by the partic—
ipants in Project No. 2 of (i) the refinancing of (a) the outstanding
Public Power Revenue Bonds, 1981 Series A, dated July 1, 1981, and
the outstanding Public Power Revenue Bonds, 1982 Series A, dated
July 1, 1982, (b) the outstanding loan of NCPA pursuant to a Loan
Agreement between NCPA and Bank of Montreal (California), dated
October 2, 1980, and (c) certain Development Fund expenditures, with
Bonds so long as, in the judgment of the Commissioners of NCPA repre—
senting the participants in Project No. 2, the debt service secured
or to be secured by the Project No. 2 Member Agreerent is not
increased thereby and the other terms of such refinancing are not
materially adverse to the participants in Project No. 2; and (ii)
equal sharing between Project No. 2 and the East Block portion of the
Project of steam from tie Project No. 2 area and the East Block

area.,

(d) The Project No. 2 Membar Agreement shall be ccnstrued
so0 as to be compatible with this Agreenent to accomplish the purposes
hereof. Any financing or refinancing of Project No. 2 shall be
accomplished by the issuance of Bonds secured by this Agreement
unless the Project Participants refuse to authorize such financing or
refinancing as may be requested by the participants in Project
No. 2. The respective obligations of NCPA under Section 4 hereof and
of the Project Participants uider Section 5 hereof shall be deemed
satisfied to the extent cf performance thereof pursuant to the
Project No. 2 Member Agreement, and (iv) subject to the specific
terms of the agreement or agreements contemplated by subsections (u)
and {b) of this Section 16, Project No. 2 and the East Block portion
of the Project shall be conducted for the mutual benefit of all par-
ticipants therein.

(e) The Project No. 2 Member Agreement shall be amended by
the provisions hereof as follows:

(1) Section 6 of the Project No. 2 Member Agreement
shall be superseded by Sections 8, and 9 hereof,

(ii) subsection (a) of Section 5 of the Project No. 2
Member Agreement shall be superseded by the following:

% (a) Ceamencing with the commercial operation of
the Project, NCPA shall fix charges to the Purchasing
Participating Member under this Agreement tc produce
revenues to NCPA from the Project equal to the amounts
anticipated to be needed by NCPA to meet the total
costs of NCPA to provide capacily and energy from the
Project, including but not limited to (i) debt service

_16.—.
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on the Bonds, reserves for the payment of debt service
on the Bonds and other payments required under the
Bond Indenture or other agreement or instrument pro-
viding for the issuance and payment of Bonds other
than payments described in (iii) and (iv) below, (ii)
all other payments provided to be made by NCPA under
the Shell Agreement, (iii) any other operation, main-
tenance and replacement costs of the Project, a rea-
sonable reserve for contingencies, and all other
Project costs other than costs and expenses pursuant
to Section 4 hereof, and (iv) costs and expenses of
NCPA for delivering Project capacity and energy pursu-~
ant to Section 4 hereof., NCPA shall fix charges to
the Purchasing Participating Members to produce reve-
nues to NCPA from the Project to meet the costs
described in (i) and (ii) above based on Purchasing
Participating Member's Purchasing Pacrticipation
Percentage and to meet the costs descrived in (iii)
above based on the anticipated energy sales of the
Project. If NCPA delivers Project capacity and enerqy
to or for any Purchasing Participating Member pursuant
to Section 4 of this Agreement, NCPA shall fix charges
to each such Purchasing Participating Member sc as to
pay the costs of such delivery without liability to
any Purchasing Participating Member for whom Project
capacity and energy is not so delivered by NCPa,

Any payments required to be made, or costs
incurred, by NCPA or the Project Participants pursuant
to the PG and E Interconnection Agreement shall not be
made or incurred under this Agreement."

(iii) Section 3 of the Project No. 2 Member Agreement
shall be supplemented by the following:

"NCPA may pledge and assign to any Trustee for
any Bonds all or any portion of the payments received
hereunder from Purchasing Participating Members and
upon notice from NCPA, each Purchasing Participating
Member shall make payments duve by it hereunder
directly to any Trustee for the Bonds. Such pledge
and assignment by NCPA shall be made effective for
such time as NCPA shall determine and provide. For
the purposes of this Agreement the term "Bonds™ shall
include any bonds, notes or other evidences of indebt-
edness issued by NCPA to refinance the cost of the
Project."™

(iv) Section 5C of the Proiject No. 2 Member Agreement
shall be deleted.
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17. Miscellaneous. The headings c¢f the sections hereof
are inserted for convenience only and shall not be deemed a part of
this Agreement.

If an one ur more of the covenants or agreements provided
in this Agreement to be perfommed should be determined to be iiwalid
or contrary to law, such covenant or agreement shall be deemed and
construed to be severable from the remaining covenants and agreements
herein contained and shall in no way affect the validity of the
remaining provisions of this Agreement.

This Agreement may be executed in several counterparts, all

or any of which shall be regarded for all purposes as one original
and shall constitute and be but one and the same instrument.

...18..
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IN WITNESS WHEREOF each Project Participant has executed
this Agreement with the approval of its governing body, and caused
its official seal to be affixed and NCPA has executed this Agreement
in accordance with the authorization of its Commission.

NORTHERN CALIFORNIA POWER
AGENCY

By
And.

CITY OF AJ,AMEDA

By
And

CITY OF BIGGS

By
And

CITY OF HEALDSBURG

By
And

CITY OF LCDI

By
And

CITY OF LOMPOC

~]1G~

CITY OF PALO ALTO

By
And

CITY OF ROSEVILLE

By
Angd

CITY OF SANTA CLARA

By
And

CITY OF GRIDLEY

By
anl

UKIAH

BY.
And

PLUMAS-SIERRA RURAL
ELECTRIC COOPERATIVE

By
And




“ e 2
APPENDIX A
SCHEDULE OF PROJECT PARTICIPANTS
AND PROJECT ENTITLEMENT PERCENTAGES
Projecc No. 2 East Block Project
Project Entitlement Entitlement Entitlement
Participant Percentage Percentage Percentage
City of Alameda 14.994% 18.771% 16.8825%
City of Biggs 0.000 .454 .227
City of Gridley .334 .456 .395
City of Healdsburg 3.252 4.096 3.674
City of Lodi 14.560 9.158 11.859
City of Lompoc 3.266 4.096 3.681
City vf Palo Alto 0.000 9.158 4.579
City of Roseville 3.252 12.514 7.883
City of Santa Clara 54 .651 34.13 44,3905
City of Ukiah 4.972 6.257 5.6145
Plumas-Sierra Rural
Electric Cooperative .719 .91 .8145
Total 100.000% 100.000% 100.000%
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Northern California Powes Agency WING29 gy g s,
8421 Auburn Boulevard, Suite 160 Citrus Heights, California 95610 AL’CE -
c M. REIMCHE
ROBERT E. GRIMSHAW ATY CLERK
Genera! Manager C‘l v r LODI
(916) 722-7815
August 26, 1983
T0: Geothermal Project No. 3 Participants
Calaveras Project Participants
FROM: Gail Sipple
SUBJECT: Amendment No. 1 to the Project No. 3 Third Phase Agreement

Amendment No. 1 to the Calaveras Project Third Phase Agreement

Pursuant to the Commission meeting of August 25, 1983, enclosed are the follow-
ing documents to be presented to your governing body for approval:

1. Amendment No. 1 to the Geothermal Project No. 3 (Third Phase Agreement)
Supporting Ordinance

2. Amendment No. 1 to the North Fork Stanislaus Hydro Project (Calaveras
Third Phase Agreement)

Supporting Ordinance
As you are aware, the financing package cannot be completed until these docu-
ments are adopted. Therefore, it is requested that these amendments be pre-
sented for approval as soon as possible. Upon approval, please return to me
the following:
1. A signed copy of each amendment
2. A signed copy of each ordinance
3. Proof of publication of each ordinance
4. A certified copy of the minutes approving each amendment

By copy of this letter I am also forwarding these documents to your City Clerk
for processing.

Yours truly,




NCPA 3 GEOTHERMAL PROJECT PHASE 3 SUMMARY

Lodi % Base Load
Participation Growth to Yr.
9,16 1999
7.00 1996
6,00 1994
4,00 1991

Includes Tinancing for transmission .,

Compared to Lodi's Phase 2 participation debt obligation

LOD1'S BENEFITS/OBLIGATIONS

Vot
4]
EAN
§ b

Debt -$Ml

19.39

15,26

13.34

9.51

Debt Reduction - $M=

($19.39 M).

6.05

9.88

Comments -
C"
Lodi's Phase 2 Participation

Maximum Suggested Phase 3
Participation

Recommended Phase 3
Participation

Minimum Suggested Phase 3
Participation

»,
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(D18) 444 -3DO0O In REPLY REFER YO

August 15, 1983

NCPA LEGAL COMMITTCE

Gentlemen:

Agreement,

Subject:

Third Phase Agreements for
Project No. Three, and Transmission
Projects

Enclosed are a revised page 13 to the Project 3

and revised pages 11 and 12 to the Transmission

Agreement, prepared by bond counsel to eliminate any sugges-
tions that Section SC of the Shell member agreement requires
an engineer certificate; the principle is that the Third
Phase Agreement for Project No. Three wili eliminate the
requrirement in the Shell Member Agreement by its express
terms.

Please teiephone me if you have a question about this.

We will depend upon the lawyers to get the replacement

pages in the documents that their Councils are approving;
Gail thinks that if she sends it to the City Clerks it will

cause confusion.

MMcD:pa

enc.
cCc:

Let me know if you can't handle it.
Sincerely yours,
VV\M$Q>_

Martin McDonough
Attorney

Robert E. Grimshaw

AUG 1 6 1983



NATHMAN ABRAMOWITZ
SO 1 ALEXANDER
JOMN L ALTIERL, JR
GCORGE 7 ANDEREGG, JR
BLISS ANSNES
THOMAS BARN I
JOmMN 3. BOVE
WALTER £ BRCEN
WILLIAM 4 CANNON
ROBCWNT A CANTOM
NICredLAS ) CAPOZZOL, JN
ALAN 7 CAmDD!
JOREF = U CARMROLL
J D CLAYTON
JOBE®H C DALEY
FRLDEMICK M DANZIGEN
JOCL DAVY
DENNGS & DEVENL Y
MARTIN o DOTRERY
THOMAS W EvanNg
MICARD & 7TARROW
ROBERT L FEROTN
JAMES O TRANOOS
LAWRENCE 4 GANNON
GERNRIT GILLIB
ROBSENY 5 CiLLiR L
~OWARD W GOLDSTE!N
JUDAR GRIBCTX
MICHALL J HANNIGAN
MATTHEW O ~EROLD. JR
DANA W& +18COCH
JORN L wiklY, UR
WILLIAM  "nRAMETA
HAROLD G LEVIBON
JOmN C Lot
FRAMRLIN B LINCOLN, JN
EOwWARD w LOMI
CARL 7 LYON, um
WILLIARM A WMADIBON
ARTHUR J MARON
PRANCIS 1 MALONKY
JAMES * MARLYN
GrOMODL » MeRTIN, LR
ARTHUR F McMAmON J®
MITCHEL. £ AL NAKES
J RCOCRA 2ENTZ
MICHARD = NIC=OLLS
DOVGLAS & PARRT R
wOBERT £ O
JEO © RAROS?
THOMAS T RUSSLEN
NORMAN M STEOAL
LAURENCYE Vv SENKN, UR
HARRY O SILLECK U®
OoTYO G $STOL2

(D € Ormerv’
ARNOLD = TRACY
OAVID A VAUGHAN
WLLIAM N WALRE®
DONALD » 2CCLLER

MUuUDGE ROSE GUTHRIE ALEXANDER & FERDON

e R IR S e

RANDOLE M ~ GUTHRIE
MILTON C. ROSE
HENRY ROOT STERN, UP
. MIDG CLY BULLOCHK
COUNSEL

20 BROAD STREET

NEW YORK, N Y. 10005-2680

212-701-1000 CASL € ADDRESS

BALTUCrSINS-NEW YORR

— TELEX 127830

TELLCOPIER

S R | 212 7011867
) 2/12-42%5-4109

2:2-7 011698/ 00

212 R STREET, N W
WASHING TON, D C 20037

202 -429-9388

August 12, 1983

12, AU L OC LA PAIX
5002, FARIS, FRANCE

2 81-87-7

3UiTE MEes
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2123-613-1112

Martin McDonough, Esqg.
McConough Holland & Allen

555 Capital Mall
Suive 950

Sacramento, California 94814

Re: Project No. 3 Third Phase Agreement and

Transmission Project Third Phase Agreement

Dear Martin:

Since some question has been raised cconcerning the effec-
tiveness of the above agreements and the timing of the amendment to
the Calaveras third phase agreement to delete the requirement of an

engineer's certificate,

I have enclosed a revised page 13 to the

Project 3 Agreement and revised pages 11 and 12 to the Transmission
Agreement to clazify the fact that the effectiveness of the agreement

is not te be contingent on such certificates.

These changed pages

should be provided tc the respective city clerks for the

participants.

cc: Gail Sipple

Rl A ) s L

GREEIR:

Very truly yours,

Do fr

Michael A. DeAngelis

b s B A AR i R T 2 W L A A AT ek S TR AL




TRANSMISSION AGREEMENT, pages 11 and 12




PROJECT AGREEMENT, page 13
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Nathem California Power Agency

8421 Auburn Beulevarg, Suite 160 Citrus Heignts, Caiifornia 95610

ROBERT £. GRIMSHAW
General Manag

(916) 722-7815
August 5, 1983

10: City Clerk
FROM: Gail Sipple
SUBJECT: Publication Requirements for Ordinances Approving the

Transmission Project Third Phase Agreement and the
Geothermal Project No. 3 Third Phase Agreement

On August 2, 1983, ! forwarded to you a package containing the above-
mentioned agreements along with other supporting documents. One of
items included was a memo from Mudge Rose outiining the publication
requirements. Because there was some confusion over the last paragraph,
Mudge Rose has prepared A revised memo which is attached.

Yours truly,
i,
‘e L

GAIL JIPPLE

xecytive Assistant

Attachment




FOR

&

~

MUDGE KOSE GUTHRIE ALEXANDER & FERDON

MEMORANDUM

Project Participants August 4, 1983

Publication requirements f£or the separate ordi-
nances approving the Transmission Member
Agreement and the Geothermal Member Agreement

The separate ordinances approving the Transmission MKember
Agreement and the Geothermal Member Agreement should be published in
the sam. manner as all cther ordinances of the Project Participant
are puhlished.

If the Project Participant has no procedure for the publi-
ration of ordinances, then a special procedure under Section 54242 of
the California Government Code applies. Under the special procesdure
the separate ordinance approving each Agreement must be publisheé
once in a newspaper of general circulation in the city within )5 days
after its adoption. A “"newspaper of general circulation® is = news-
paper published for the dissemination of local or telegrzphic news
and intelligence of a general chsracter, which has a bona fide sub-
gscription list of paying subscribers and has been established,
printed and published at regular intervals in the city for at least
one year preceding the date of publication of the ordéinance.

FPurther, under the special procedure, all publicatiorns of
the separate ordinances must be set in nonpareil type and muat be

preceded by a notice of adoption worded in blackface, nonpareil type
gubstantially as follows:

NOTICE OF ADOPTION OF AN ORDINANCE APFROVING THE EXECUOTION
AND DELIVERY OF THE _______ MEMBER AGREEMENT WHEREBY THE

CITY ENTERS INTO A FORMAL LEASEBACK AGREEMEWT WITH NORSHERN
CALIFORNIA POWER AGENCY,




RESOLUTION NO. 83- 56
NORTHERN CALIFORNIA POWER AGEMNCY

BE IT RESOLVED BY THE COMMISSION OF THE NORTHERN CALIFORMNIA POMER AGENCY,

as follows:

Section 1, The form of "Agreement for Construction, Operation and
Financing of Geothermel Generating Project Number Three", desiynated July
28, 1963, a Third Phase Agreement under the Member Services Agreements, is
hereby approved; and the Assistant Secretary is directed to send copies of
the same to the Project Participants named therein, and réquest that it be
approved and executed by ordinance in accordance with the terms of Section 13

thereof.

Section 2._ The General Manager is authorized to execute said agreement

on behalf of this Agency.

Vote - - Abstained Absent
City of - Alameda . (CZ«A'g,
Biggs — ér : _m.ifi._.__
Gridley (s '
Healdsburg J ;X;
Lodi L,
Lompoc zﬁéiﬁl’
Palo Alto al ]
Redding J N ,
Roseville o . !
Santa Clara . 4;;1; _
Ukiah® O L
Plumas-Sierra tf;§<;/
b 7
ADOPTED AND APPROVED this _ 2 %~ day of Soe i , 1983,

J



