
ESCROO AGREE­
MENT WITH 
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~·· 

Following in.troduction of the matter, council, on motion of 
Mayor Reid, Olson second, agreed in concept the establishing 
of an escrow fund for the monies in dispute between the City 
and PG&E resulting from the City's purchase of NW energy from 
NCPA and side <l<Jrc·r~ent with \-lAP/\. 
unanimous vote . 
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october 22, 1982 

Mr. Henry A. Glaves, Jr. 
City Hall 
221 West Pine Street 
Lodi, california 95240 

Dear Mr·. Glavea a 

lft)N M. LANDSMAN 
JOHN MICHAU. ADRAGNA 
CYNTHIA S. ~AD 
GARY .J. NEWa.L 
MARC fl.~ 
.JOSEP'H L. VAN U.TON 
STCPHCN C. NICHOLS 
PATflfCIA K. STACIC 
... DANia.~" 
SCOTT H. STRAUSS 
NANCY I:. Wll:ei:IHI 

Inclosed, for the consideration of the Lodi City 
Council, .area 

1. An Agreement in a form satisfactory to PG•B and to 
me Which establishes an escrow fund for the monies 
in dispute between the City and PG4B resulting from 
t.he City's purchase of NW energy from NCPA. 

2. A form of agreement to be entered into by the City 
with WAPA and NCPA in order to protect their 
interests in the monies ~ be deposited in the 
escrow fund. WUA has approved this agreement and 
is prepared to execute it. 

3. A copy of a letter agreement I reached with PG&B, 
subject, of course, to the approval of the various 
NCPA Cities. 

The monies LO<!i is to place in escrow if it 
approves the agreement will be returned to LOdi by NCPA. 

I am convinced that establishment of the escrow fund ia 
in the beat interest of the City and atro~gly recommend ita 
approval. Under approval, there is a fair chance that th• matter 
may be settled without litigation and on favorable terms. The 
agreement also protects the City against a lawsuit. by PG&E to 
establish an escrow fund and against the possibility (if a law­
suit on the underlying arrangement is lost) of having to pay 
interest in excess of that earned on the withheld funds. If 

"'' 
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Mr. Henry A. Glavea. Jr. -2- OCtober 22, 1982 

the Council approves, tbe only potential additional liability 
Vbich· the· City might incur vould be ita share of NCPA' a expenses 
in connection with these transactions and its share of the amount 
paid to the bank to administer the escrow fund. 

If you bave any questions, please contact me either at 
•Y office or· at m¥ bome (202-363-2937). 

Very truly yours, 

~~ 
Daniel I • Davidson 

Enclosures 

.... ,· •... 
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CITY/PGandE ESCROW AGREEMENT 

-Pacific Gas and Electric Oompan7 (PGandE) and the City of 
(City) are parties to a contract as amended_ 

"JJl~o~r~t..-h-e~s'"""u .... pp-rry-a-nd purchase of electric power to 
dated (Contract). During the pe-r.,.l0d--.--::Mi~y..._1--
September 36, 1982, the parties disagree as to the quantity 
of energy provided by PGandE_and received by the City under 
said COntract (hereinafter •disputed energy•). The City 
contends that: during such period energy ordinarily provided 
by-PGandE vaa·provided by the Northern california Power 
Agency (liCPA), pursuant to ita letter agreement with the 
Western Area PaVer Administration for the purchase of surplus 
Northwest energy, dated May 28, 1982. PGandE contends that 
the City haa not received such energy and that during such 
period the City has and will continue to receive energy 
provided by PGandE under the Contract. 

Pending a final, nonappealable re~olution of this dispute by 
autual agreement of tbe parties or ~ final decision of a 
court or agency having jurisdiction to determine the rights 
of the parties under the COntract, the parties agree as 
follows a 

3. 

4. 

The City and PGandE shall establish a new escrow 
with the bank (•Escrow Holder•) and 
execute escrow instructions in the form attached 
hereto as •Attachment A• [such instructions to bank. 
to be agreed upon] • 

'l'he City shall make payments to Escrow Holder i~ 
the amount of PGandE's May-September billa for the 
disputed energy. -

If, as a result of a final nonappealable judgment 
or determination of a court or agency, all of the 
disputed energy billed to the City was provided by 
PGandE, all monies (including interest) in the 
escrow fund shall be paid to PGandE in· full payment 
for the disputed energy provided under the tariff. 

If, as a result of a final nonappealable judgment 
or deternlination of a court or ageney, none of the 
disputed energy was provided by PGandE, then all 
funds in the e1'crow fund minus the figure PGandE 
aeserts it is entitled to for services it provided 
to City shall be paid to the City. The remaining · 
funds shall be retained in escrow pending mutual 
agreement or a final nonappeala~le judgment of a 
court or agency. 
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If, as a result of a final nonappealable judgment 
or dete~nation of a court or agency, some of the 
disputed energy was provided by PGandE and some 
provided by NCPA, there shall be retained in escrow 
the amount PGandB asserts it is entitled to for 
services it has provided to the City in connection 
with the energy furnished by NCPA. The amount 
PGandE billed for the energy it furnished shall be 
paid to PGandE (with pro rata interest} as full 
payment for the disputed energy provided by PGandE 
under the tariff. The remaining monies above those 
to be retained in escrow shall be paid to the City. 
The funds retained in escrow shall remain in escrow 
pending mutual agreement or a final nonappealable 
judgment of an agency or a court. 

If the City and PGandE reach a settlement with 
respect to the amount of energy provided by NCPA to 
the City without obtaining a final determination in 
the court or agency action, then the City or PGandE 
shall have the right to obtain a final judgment or 
a final determination of their respective rights to 
the monies held in escrow, unless PGandE and the 
City are able to agree as to the manner of distri­
bution of said monies. 

The cOStS of the escrow shall be paid to the bank 
as follows& if PGandE is determined to have pro­
vided all of the disputed energy to the City, the 
City shall pay the coats of the escrow. If NCPA is 
determined to have provided all of the disp~ted 
energy to the City, PGandB shall pay the coats of 
the escrow. If PGandB and NCPA each provided a 
portion of the disputed energy to the City, PGandE 
and the City shall pay a pro rata portion of the · 
coat of the escrow, baaed on the proportion PGandE 
and NCPA provided. 

As used herein and in the escrow, the phrase •final non­
appealable judgment or determination• shall mean any judgment ·· 
or determination by a court or agency of competent jurisdic­
tion which determines the rights of the parties and from 
which no further appeal of the matter can be prosecuted. 
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OCt-uber , 1982.0 -

A& you kno~ escrow account4 are ~in~ established 
by the Cit:y oe (Al.&laed&, to4J., t.ompoc, Kealt!aburg, and fn(iah) 
(ber.ina.ft:er •c:it:y•) &ad. PGfa£. thea• account .. will c:ontain t:he 
mon.i•s in. c!isP'lt• result:J.nCJ' fro.. the energy 1101~ by WAPA to NCPA 
under their .agt: ... ent: of Hay 28, 198%. The Cit:y ac:rr•e• \!lith WAP.A 

. and NCPA that: it: will. not: t:&lca any action. that would c:ause release 
0 f t:h• funds 1A •crov (except u a. resuLt of & eina.l 
non-appe&l~la judgment or fin&l datarmin&eion. by & coure or 
&qanc:y) witho\lt: t:he consent: of WAPA and NCPA. Such consent. m&1 be 
withheld.. by WUA. or trCPA. aoleL~ tel protect: t:heir legitimate 
financiaL in.t:ansta: in. receJ.pt ae the pa~ents to wh.t.c:h they ara 
ant:itlAd.. pursuant to. their c:ont:J:ac:ts. vit:h •c:h· other or the City 
arisincr out: o~ th• t:ranaad:iona ral.&t:ad. to the energy sold ua.der 
ehtll- NCPA. WAliA tatt:ar agreanaea.t: oe May 28, 1982. The existing- . 
contracts betveeft" or amonq tha aiqnatot:ias to t:his. ac;reatant: .ah&ll. 
a• aaadifi.ed t:o rafl.act th• terma of this aqt:eeaumt. 

. te. :tau. ac;r•• t:a the foreqoinq would.· you. p1eaae axec::ut:.e 
t:hi& latter ia. t:ha s9ac• pravidect be1ov aad t::ansmit: & copy t:o :~~e>. 

AqJ:eed. t:o oa. bahal..e 0~ 
the Was1:era. Al:aa. i'Ower 
Admiaiatraeio~br 

Va:y t::ul..r XQW:a, 

~ad to· on. behalf of' 
the lfo~aJ:n C&l.iforni&. fewer 
Aqanc:y by" 

. . 


