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City Manager Glaves apprised the Council that Legislation has
been introduced in the U. S. Congress (H.R. 4402 and S 2710)
which will remove the preference clause from the Federal .
Power Act. The Federal Power Act, enacted in 1920, AN
authorizes the federal goverrment to issue licenses, for up i
to 50 years, for the construction and operation of

hydroelectric projects using federal waters. The law

provides that state and mmnicipally owned applicants are

preferred over other applicants in the competition for such
licenses, if other relevant public interest factor are equal.

The public preference policy of the Federal Power Act has
been reaffimed by congress more than 3@ times since its
enactment in 1920, despite the continuous oppesition by the
private utility industry.

The current effort to amend the Federal Power Act is fueled
by huge amounts of money fram the private utilities. The
mmicipally owned utilities throughout the state of
California, recognizing difficulty of counteracting this well
financed canpaign and of the need to get the mmicipals side
of the issue before the public, have banded together with a
plan to hire a public relations fim to aid in the
informution campaign. In allocating the costs of the effort,
the City of lLodi share will be $6,578.00,

If the multi-million dollar campaign undertaken by the o
private utilities is successful, the financial inpact on the

citizens of the City of Lodi can be quite substantial in

future years. Our efforts today to protect these long

established rights of our citizens is worthy of City Council
consideration.

Following discussion, on notion of Council Menber Reid,
Hinchman second, Council approved a Special Allocation in the
~mount of $6,578.00 to join the mmicipally owned utilities
throughout the State of California to hire a public relations

ﬁgg to aid in an information canpaign in opposition to H, R.
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legisiation has been introduced in the U, S, Congress (H.R. 4402 and S
2710 which will remove the preference clause from the Federal Power
Act. The Federal Power Act, enacted in 1920, authorizes the federal
govermment to issue licenses, for up to 50 years, for the construction
and operation of hydroelectric projects using federal waters, The law
provides that state and mmicipallv owned applicants are preferred
over other applicants in the capetition for such licenses, if other
relevant public interest {actor are equal.

The public preference policy of the Federnl Power Act has been
reaffimed by congress more than 30 times since its enactment in 1920,
despite the continuous oppoesition by the private utility industry.

The current effort to smend the Federal Power Act is fueled by huge
amounts of money from the private utilities. The mmicipally owned
utilities throughout the state of California, recognizing difficulty
of counteracting this well financed canpaign and of the need to get
the mumicipals side of the issue before the public, have banded
together with a plan to hire a public relations fim to aid in the
information canpaign. In alloeating the costs of the effort, the City
of lodi share will be $6,578.00,

If the multi-miltion dollar campaign undertaken by the private
utilities is successful, the financial impact on the citizens of the
City of Lodi can be quite substantial in future years. Our efforts
today to protect these long established rights of our citizens is

worthy of City Council consideration. /
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The Public Preference In Hydro Relicensing

20 Questions
Answered

SINTOR'S NOTE: A preceps of natiomal elec-
tric power policy—ike right of comsumer-
ownmed electric systems (O compete With inves-
tor-owmed utilities whose licenses to opcmc
hydroelectric facilities are

der sharp attack in Congress snd the Fedm-l
Energy Regulatory Commission. The 20
quastions and answers below present 1he case
Jor maintaining competition in relicensing of
hydroelectric projects.

Question: What is meant by the “public
preference™?

Public preference is a term which describes
s long-standing federal policy that “prefers™
public control and use of public resources,
such as rivers and streams, for generation of
electricity. The policy favors puhlicly
owned, nonprofit electric utilities over
profit-making, investorowned utilities
(“tous”} in the use of these resources. The
policy has been included in more than 30
statutes going back as far as 1906.

Q: How does public preference work in U-
comsing of hydroslectric projects?

The Federal Power Act, passed by Congress
in 1920, authorized the Federa! Power Com-
mission (now the Federal Energy Regula-
tory Commission) to issue licenses for up to
S0 years for construction and operation of
hydroelectric projects using federal waters.
During consideration of the act Congress
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crsistently rejected the proposition that k-
censes 1o use this public resource sheuld be
perpetual. The law provides that, when s
publicly owned utility and an 10U compete
for a license, and when their license applica-

‘Rep. Sheiby's bill (H.R. 4402) would
eliminatz competition in relicensing.’

tions are cqually good, the publicly owned
utility is to be preferred over the 10U when
the license is issued.

In other words, the preference only comes
into play as a “tie-breaker.” The Federal
Energy Regulatory Commission (FERC), in
the 1980 Bountiful case. interpreted the law
as providing a similar public preference
when such projects are relicensed upon the
expiration of the original license. The l1th
Circuit Court of Appeals, in 1982, agreed,
aad the Supreme Court refused to review
the case.

Q: What is the cuarrent controversy over the
public preference all abont?

Hydroelectric project licenses began expir-
ing in 1970. The 10us would like Congress
to change the law. reversing the Bountiful

decision, su public prelerence wouid nor ap-
ply in the relicensing of these projects.

Recently, this legal issue became much
murkier. Bountiful was the fRrst case raising
the issue of preference in relicensing. All
parties, including the publicly owned utili-
ties and 10Us, agreed {0 resolve that issue.
Even the tous thought it was settled after afl
of their sppeals were exhausted. However,
in a recent case involving the Merwin Dam
on the Lewis River in Washimgton, the com-
mission refused to follow its decision in the
Bountiful case and, in fact, expressly over-
ruled Bowuntiful.

The publicly owned utilities have ap-
pealed this decision. And the 10us — ap-
parently worried that this appeal will be
successful — are seeking legislation which
would eliminate, once and for all, the prefer-
ence in relicensing. Instead, the 10us want
Congress in cffect to guarantos them a per-
petual license for use of thess pubdlic re-
sources, a position Congress expressly re-
jected in 1920.

Q= Has legisintion been introduced?

Yes. On Nov. 16, 1983, Congressman Rich-
ard C. Shelby of Alabama introduced a bill
{H.R. 4402) that would amend the Fedenal
Power Act to climinate public preference in
relicensing. In fact, the bill goes much fur-
ther. It provides that the new license shall
automaticelly be issued to the current li-
cense holder unless the project will not meet
federal standards in such areas as flood con-
trol and navigational benefits. Most utilities
can casily satis{ly these standards, thus Shel-
by's bill wowld eliminate competition en-
tirely. The bill would preciude publicly
owned utilities from proposing plams that
would better use public water resources,

Q: Why did Congress establish the public
preference in the first place?

Preference was included in the act for many
reasons. Congress was concerned about mo-
nopuly control in the utility industry, and
wanted to provide opportunities for local
communities 1o establish their own utility
systems as an alternative. Congress was siso
concerned about private monopoly control
of a public resource. Finally, Congress felt
public resources should be used directly by
the public, without passing through the toll
gate of a profit-making utility.

These policies apply with equaj force to-
day. In fact, Congress has repeatedly in-
cluded the preference principie in other stat-
utes involving electric power, including the
Tenncssee Valley Authority Act of 1933,
the Rural Electrification Administration
Act of 1936, the Reclamation Act of 1939,
the Flood Control Act of 1944, the Rivers
and Harbors Act of 1945 and the flood Con-
trol Act of 1962,
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K. 4402

To amend the Federsi Power Act 1o provide for more protection to electne
consumerns.

IN THE HOUSE OF REPRESENTATIVES

Noviusez 18, 1983

Mr Susidy tor hmsell, Mr Pasuarvan, Mr. Coxiso, Mr Moosuzapn, MNr

BeviLe, Mr. Epwasps of Alabama, Mr. Downy of Mississippe, Mr Suum.
way, Me Casa, Mrs Boxzs. Mr Bosco. Mr Hawwxixs, Mr Masminxz,
Me Panzxrra, Mr Hamrwxrr Mr Cuarreiz, Mr Duxizs of Califorms,
Mr Dixon, Nrs Vucamovicn, Me Bowios of Michigan, Mr. Niztsox of
Uish, Mr. Furro, Mr Fazto. Mz Lawis of California, Mr. RovsaL, Mr.
Crato, Mr. Davis, Mr Dwvmativ, Mz Bamzsazp, Ms. Emousmicw, Mr.
Luving of Calilornia, Mr. Laxman of Calilormia, Mr Lovr, My Waxman,
Mi Parrsasos, Mr AvLsceta, Mr. Laocomarsivo, Mr. Rmin, Mr.
Baasan. Mr. Baow.m. Mr Ansvexsow, Mr. Toaass, Mr Lowsav of
Californis, Mr. Taaxisx, -ad Mr. Tnomas of Celiiornia) intreduced the fol.
lowing Wll; which was relerred 1o the Commition on Energy and Commorce

A BILL

To amend the Federal Power Act to provide for more protection
to electric consumers.

i Be it enacted by the Senate and House of Represenia-

2 tives of the United Slales of America in Congress assemblod,

S That this Act may be cited as the “Electric Consumers Pro-
\

4 tection Act of 1983".

The shore tirle of Congressmen Richard C. Sheiby's (D-Ala.) H.R 4402 makes it sound like & con-
sumer prosection bill. Howeves, its passege wouid forbid competition for expiring hydro licenses—
& swre way 10 increase monopoly ard decrease consumar influence over electric rates.

Q: Why has Congress included the public
proference in these stxtutes?
Public preferencs promotes healthy compe-
tition between publicly owned utilities and
1ous. The 10us are, on the whole, much
larger than their nonprofit counterparts. But
icly owned utilities have siways filled
an essential nesd. Healthy nonprofit utilities
provide a “yardstick™ by which perfor-
mance and rates of private, monopolistic
10Us can be messured.

Competition between publicly owned util
ities and 10Us tends 10 improve service aod
reduce rates for all utility customers. Prefer-

ence also enhances the ability of kcal com-.

munitics 1o have some control and indepen-
dence in electric service. Preference cnabies
direct, demccratic control of public ro-
sources. Preference also allows publicly
owned resources to be used directly for pub-
lic benefit without private profit and thus
maximizes the retum to the public from the

~

)

use of pubiic resources This basac reason for
enactment of the public preference remains
vahd today.

Moreover, Congress should retain public
preference because it represents a bargain
struck between Congress and the 10us back
in 1920. Over the 50-year term of a license,
an 10U receives 3 hanasome return on its
investment in the rent-free public water re-
source. The 10Us recognized im 1920 that
they would have to compete against publicly
owned utilities upon expiration of their li-
censes. with a tie going to the nonprofit util
ity Now the 10Us are trying to change the
rules.

Q: How do you know the 10US always ex-
pected that the public preference would apply
in relicensing?

The 10Us themselves stated that public pref-
erence would apply in relicensing. Here, for
instance. is what John Britton, the vice presi-
dent and general manager of the Pacific Gas
& Electric Co., said in 1918, during a hear-
ing on the Federal Power Act:

*1 think that at the [end of the license
period], 50 years from now, we will find that
the government wil be very glad totakeitover
for the purpose of turning it over to a menici-
pality ... | do believe that most of these
plants erected under these licenses, where
they are applicable 10 a growing community,
will be taken over by municipalitics and oper-
ated by them and not by the kestecs.™

Q. Maybe the i0Us oaid that, but tines bave
changed. Hydreclectric power is cheap, and
10US are bigger than publicly cwued wtiities.
Deas't the “greatest goed for the greatest

_That is the 10Uy’ basic srgument. They
dumbeamthcymhm they should
bave the cheap electric power. But their ar-
gument goes against the most basic precepts

of our nation's policy of elec.ricity manage-
ment — mmd_y.thup!unlimc,dim

sticks and competition that keep rates in line
and service satisfsctory.

The 10Us are indeed bigger, and getting
bigger all the time: in 1920 (whea the Fed-
eral Power Act was passed) there were
4,000 10ous, but today there are only about
200. Carried to its Jogical extreme, the j0us’
argument would suggest the fairest way of
distributing benefits of hydroelectric power
is with ome, national, privately owned clec-
tric utility. The resuit wonld be the loss of

" the competitive mixture of utilities in this

country.

The relicensing preference, it is important
to remember, is simply one of many prefer-
ence provisicas for public utilities in markct-
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ing and distnbution of clectricity The “big-
ger is better™ argument would require elimi-
nation of all of these preference provisions,
including that for electricity marketing. The
result: the end of public power as a cost-
effective. consumer-oriented competitor.

Q: That sownds okay in the abstract. But
how much are JOU rates going to rise if the
pubiicly owned wiilities get their way?
First the publicly owned utility spplicant
must demonstrate that its plans for the new
license are at least as good as the plans of
the original licensee. Only then will prefer-
ence apply and the license be 1ssued to the
publicly owned utility. When that occurs,
the question of rate impact will vary from
project to project and utility to utility.
e m———————seerans —p————r————

‘tous claim because they are larger
they should have the cheap electric

power.

o -]
There are no stadies which demaocstrate

reliably that the transfecr of a license from an

10U 10 a publicly owned utility would have

x cause — nthelomtbmudvumptuu

— they are 10 large, the effect on rates per
customer of the transfer of a project is likely
12 be extremely small. And whatever the
impecrs might be, they would be insignifi-
cant compared to the long-term impacts of
other faciors such as inflation, fuel costs,

would be necessary if the 10Us reduced their

g ..rates of return on investment —_which are

sow at extraordinanly high levels — by

. . even the slightest amounts.

itcwithnoddnvithun!m
Most vwned utilities now compet-
hhmmhm‘m&
not have sufficient genesating capacity

- themeeives and, as & result, have to purchase

a considsrable amount of whoiesale power

8 from 1ous. If the licecues are transferred,
2" they will buy less power from the 10Us, or
7 nome at ull If they end up beving more
4. power than they actualiy need, then they

can sell it buck to the 10Us on & wholessle
basis. The 10Us’ argument implies that, once
the licenses for the projects are traneferred,
generating power somehow disappears or
evaporates. That, of course, is not the case.
The owner may change, but the level of
electricity production will remain the same.

Moreover. because 10Us now have much
unused capacity. lost of hydroelectnc ca-
pacity would not affect them for many
years. Las’ vear, 39 percent of the 1ous’
generating capacity was never used, even on
the hottest or coldest day of the year. A
utility needs some reserve margin, but 39
percent is far more than necessary. [t would
be many years before most 10us would have
to pay for new power plants to replace
projects which may be transferred to pub-
licly owned utilities.

Q: s it trwe, as the 10Us claim, that these
projects are essential for maintaining their
integrated, coordinated system of electricity

No. It is not at all unusual tor more than one
utility to own and operate power plants on
the same nver. For example, sevzn power
plants on the mid-Columbia River are owned
by four different utilities. In additior.. .” dis-
ruption of service could result from nuense
transfer — which it most likely would not
-— the FERC is prohibited by law from
trans{erring the project’s ownership.

This issuc was raised by Pacific Power &
Light Co. (rraL) in the first competitive
relicensing proceeding to come tefore the
commissicn. PPalL and the municipal appli-
cant, the Clark/Cowlitz Joint Operating
Agency, bad both applied for & new license
tc operate Merwin Dam on the Lewis River
in Weshington.

rre.L was the original licensoe for the
erwin project and beld licenses to two
othes projects on the Lewis River. Prat ar
gued it must receive the new license for
Merwin in order to ensure integrated and
coordineted operation of all projects. The

M

*The 10t s’ argument implies that,
once the licenses for the projects are

transferred, generating power
somehow disappears or evapowates.’

that a publicly owned utility could succeed
in obtaining a new license for an existing
project licensed to an 10u would be very
slim. 1t simply would not pay for nonprofit
utilities — most of which are small and do
not have the sort of cash available to the

Shelby’s bill were cnacted, publicly-owned
utilities would be precluded from competing
for these licenses.

Q. Is It important that we ensure that pub-
Bcly owned wtilithes will be abls to Compate?
Yes. Without competition for these projects,

the Rock Creek-Cmu Project on the

sMUD studied the project and determined
the project’s generation could be signifi-

R P R S A A DR,

‘Nospeofit utilities pay local in-liew taxes which, v, 1982, amousted 10 6.9
percent of gross revesmes—more iban the 6.1 perceat 0Us paid.’

v ————EE G e i ———————— - ——— S ——Ci T T — e

FERC administrative law judge strcagly ob-
jocted 10 PraL’s “veiled threats of nonco-
operation and noncoocdinstion.” “Resis-
tance t0 coordinated operations™ with the
publicly owned applicant “may doom the
chances of ever achieving & somewhat co-
ordinated operation of the Lewis River
Project.” Such a result, the administrative
law judge concluded, would undermine the
tasis purposes of Co igress in passing the
1920 act

Q: If there wers not & public prefercuce pro-
vislon, would the publicly owned wtilities be
competing for these Heenses?

No. Without public preference, the chances

| S,

cantly increased without adverss environ-
mental impacts. pcan then took another
look at the project. Its conclusion: to fils an
“amended™ license application inonrporst-
ing many of 3MUD's proposals.
Elimination of public preference would
make ruch competition unlikely or, under
me:mm

Q W-’t&om-fsofmuh
loss of tax revemess in towms and citles n
which these projocts are located?

This is snother pet argument of the 10us,
but it, too, does not wash. :OUS pay very
litthe money in local and state taxes — only
6.1 percent of their gross reverues in 1982,
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Nonprofit utilines, un the other hand. while
techmically tavesempt. pay 7in heu  taves
which, in 19R2 smounted to 6 9 pervent ol
gross reverues — more than the 1ots As
aew owners of the projects. local publicly
owned uttlaties wiall continue making such
payments

Q: What effect will 8 change of ownership
have on the environment?
There certamnly will not be any adverse ef-
fect The progects will continye o function
as they have in the past with the same ca-
pacits The unly change will be in the owner-
ship ut these facilines

But the process of compettion for these
projects does have a benehicial effect un the
environment For exampie. wher Santa
Clara. Cal . 1in 1979 filed a2 competing apph-
catwon for a project vperated by rGat. it

‘It is not at all unusual for more than
one utility to own and operate plants
on the same river.’

[rovimmem———————————n ]

propased to replace wetlands lost when the
project was intally constructed. pGat then
amended 3ts license application to include 2
similar improvement. In addivon, rGat —
after years of wrangling with the Califorma
Department of Fish and Game — finally
tgreed to mplement a fish study on the
fiver. Without competition, those environ-
mental improvements might never have
been proposed.

And, we should note, publicly owned utili-
tics have proven themselves 10 be leading
advocates for environmental. protection
among the nation’s utlities. One recent ex-
ampie nvolves the controversy over how to
deal with the problem of acid rain. 1a Au-
gust 1983 the Amencan Public Power Asso-
ciation recommended an emissions tax on ail
fossil-fuel sources to finance eraission reduc-
tion. The 10uUs continue 1o oppose cfforts to

Edison Electnc Institwte, irade association of
the private power companies which seek to
deny public power systems the nght to com-
pete for expiring hydroeleciric licenses, says
“municipalities’ use of the water resource may
not be compatible with 1he investor-owned unli-
ties® uses at osher projecis om the same river
In fact, however, myltiple ownership and inse-
groted operation of hydro projects on the same
river is not unwswal. Fifty-one dams on the Co-
lumbia River and 113 inbularies have 1 own-
ers—five investor-owned utilities. three pudlic
wiility distncts. two cities, two U'S  federal
agencies und a Canadian province

Map Courtery Bumnrnile Preer Sdnumsiretam

combat acwd rn The proenvironmental
stance of the natien’s pubhcy owned utih-
ties iy gnuther redason to ensure the custenge
ol strong, healthy. putiicly vwned compets-
tons of the 10U

Q. Can publicly owned utilities run the
projects efficienth ?

The record speaks tor itsell Pubhicly owned
utshities deliver power to thewr customers at
average cunts sigmficantiy lower than those
charged by 1ot s and have done o for many
vears These savings 1o the consumer are
attributable 1in part to the absence of 4 protut
factor :n the publicly owned ulilities’
vharges But they are also attnbutable to the
fact. documented by federal government re-
ports for tne past 3% years, that the unit
costs of pubhic power managenal expenses
-— including admimistration. accounting,

collection, customer service and sales ev-
penses - are much below thine Ol oty
Cunts ot praduction and distnibution of eleg-
inaity also are lower per kWh for publicly
owned systems than for pnivate utibities.

Q. But aren’t the 10t's more >xperienced
than publicly owned utilities?

Absvlutely not  Publicly owned ulilities
have a fong tradition of serving the public
efficientlv Manv of them started business
before the pnivate compamies Santa Clara,
tor example, has operated utifiies wince
1896 12 vears longer than PG A R HS private
rival for one project in Cahitorma

Q: How do you respond to the 10t s’ claim
that it would be unfair to transfer the Ucenses
alter they have developed these facilities and
run them successfully for so many years?

-
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Publicly owned utilities which receinc new
licenses for these projects are required to
compensate the tous. The Federal Power
Act requires payment of the net investment
in the project amd sny severance damages.

It should aiso be remembered that the
10us have made substantial profits off these
projects for 5¢ years. Preference merely en-
sures publicly owned utilities have a chance
to operate these projects — without mak-
ing a profit off of them.

Q: Would the pending legislation in Con-
gress change the level of compemsation?
Yes. Congressman Shelby’s bill would re-
quire the new licenzee to pey the original
licensee “just compensation,” which would,
in effect, constitute current market vaiue.
As a msult, an 10U whase project license is
transferved would likely receive a huge
profit on the project itself, in addition to
profits made over the years tiuough the
rent-{ree use of a public rescurce.

Q: [ ams still mot sure public preference lea’t:

s bit “wnfaic.” Is it reclly fair 6 take 3
project away from ome wiility and give it to
anoiher?

Abtolut.ely‘ Is it unfair for a landlord to

refuse 1o recew a lease? A foderal cense to.

use a public resource i1s nothing more than 4
lease. There was never any guarantee that
the lease would be renewed. The original
licensces understood that in all probability
their leases would not be renewed.

* In addition, the 10us have had the profit-
:naking use of these public resources for 50
years or more. They knew public preference
would apply to relicensing. There is nothing
unfair adout giving the noaprofit, publicly
owned atilities a preference in obtaining
new licenses.

Moreover, 10Us are cost-plus monopolies.
They are guaranteed, if they operate effi-
ciently, a profit on their investments. Even if
production costs increase, their profit mar-
gin probably would not be affected.

And although pnvate utilities claim it s
“unfair” for the federal government to assist
publicly owned utilities through a prefer-
ence, they do not mention the direct and
indirect financial assistance they receive.
For instance, 10us pay very litde in federal
taxes. The reason: an extraordinary array of
tax bresks, including capital investment ax
credits, deferral of taxes for accelerated
depreciation on capital investments, the
ability to ssue pollution control bonds ex-
empt {rom income laxes and the right 1o seli
stock through a dividend reinvestment pro-

has joined

Marshall Lancaster

Dean Witter Reynolds Inc.

as Senior Vice President

is
LN e num‘z
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grom whereby investors do not pay taxes on
incon.* Some 10Us pay no taxes at all, and
accumulate tax credits, despite profit-mak-
ing, because of tax provisions.

That is not all. 10us receive other benefits
such as rights-of-way lo construct and oper-
ate their systems across federad lands and
authority to condemn private property,

Congress has been eminently generous to.
proﬂlmhng tous. Preference in relicens-
ing is simply onc way of making it possible
for smaller, consumer-owned, noaprofit util-
itics 10 compete against the much larger -
tous. There is nothing the least bit “unfaic”
about public preference.

EHLERS o ASSOC. INC.

INDEPENDENT FINANCIAL
SPECIALISTS

Long-term capital financing for utilities
507 Marquette Avanue

Minneapoils, Minnesota 55402
Telephone: (612) 339-8291
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