COMUNITY CABLE
TELEVISION SYSTEM

FRANCHISES

ORDINANCE NO.
1370 ADOPTED

CITY COUNCIL MEETING
DECEMBER 18, 1986

Ordinance No. 1370 entitled, "An Ordinance of the City of
Lodi City Council Repealing Lodi Municipal Code Chapter
5.16 Commnity Antenna Television System Franchises and
Enacting a New Chapter 5.16 - Community Cable Television
System Franchises having been introduced at a Regular
Meeting of the Lodi City Council held December 4, 1985,
was brought up for passage on motion of Council Member
Snider, Olson second. Second reading of the Ordinance
was omitted after reading by title and the Ordinance

was then adopted and ordered to print by the following
vote:

Ayec: Council Members - Olson, Pinkerton, Reid,
Snider, & Hinchman (Mayor)

Noes: Council Members - None

Absent: Council Members - None

Abstain:

Council Members - None

ey




- COUNCIL COMMUNICATYON

X ~,
TO: THE CITY COUNCIL DATE ' | Ne
FROM: THE CITY MANAGER'S OFFICE December 12, 1985

SUBJECT:
CABLE TELEVISION ORDINANCE

RECOMMENDED ACTION: That the City Council adopt Ordinance No. 1370 an
ordinance repealing Lodi Municipal Code Chapter 5.16 concerning Community
Antenna Television System Franchises and enacting a new Chapter 5.16.

BACKGROUND INFORMATION: At its regular meeting of December 4, 1985, the
City Council introduced Ordinance No. 1370 concerning the City's cable
television franchise. This ordinance is now ready for adoption with the
one revision discussed in the attached memo prepared by the City Attorney
and previously distributed to Councilmembers.

EERTROERT

Respectfully

ey

Thomas A. Peterson
City Manager

itted,




#yCOUNCIL COMMUNICA7TTON

L8

i TO-THE CITY counciL DATE . NO.
3.
; FROM THE C‘TY MANAGER'S OFHCE Dm}::{ 10; 1985

T SUBJECT:

CABLE ORDINANCE

E I had an opportunity to speak with Mayor Hinchman on Friday and he has
suggested that we add to the Cable TV Ordinance at Section 5.16.140(C),
the following language:

A Grantee shall maintain a repair and maintenance crew to be
available 7 days per week on a 24-hours per day basis, which ...

Mayor Hinchman feels that this amendment is necessary to provide for a
situation where you have two people in the home working and there is no
possible way they can meet with repair people during the week. This
would allow for repairs on Saturday, Sunday and evenings. :

Further, it should be noted that Section 5.16.140(D)} requires the
Grantee to submit their written proposal for receiving, acting upon,
and resolving subscriber camplaints, to the City Manager for his
approval.

At the time of the Request For Proposal, it is the intention of the
City Manacer's office to have the Cable Company submit their complaint
procedures for his approval. This will give the City Manager an
opportunity to make any requests and suggestions to improve the
complaint procedure.

The Mayor is also very concerned that the subscriber be given proper
notice of the camplaint procedure and, it should be noted that pursuant
to Section 5.16.140(D), at the time of the initial subscription to the
system and annually thereafter, each subscriber will be given a copy of
the complaint procedures.

RONALD M. STEIN e
, CITY ATTORNEY
RMS:vc




~ COUNCIL COMMUNICAXION

'TC. * THE CITY COUNCIL DATE : NO.
FROM: THE CITY MANAGER'S OFFICE DECEMBER 3, 1985

SUBJECT: : '
. DRAFT ORDINANCE COMMUNITY CABLE TELEVISION SYSTEM FRANCHISES

BACKGROUND INFORMATION

Attached hereto is the 6th Draft of the above-referenced ordinance.
All interested parties have reviewed the ordinance and have mutually
agreed to the contents thereof. Further, the ordinance 7i2s been
discussed by Council, staff and Cable Campany representatives at the
December 3, 1985 shirtsleeves session. :

RECOMMENDATION

That Council introduce the attached ordinance repealing Lodi. Municipal
Code Chapter 5.16 and enacting a new chapter 5.16 relating to Community
Cable Television System Franchises.

\"\'B :
RONALD M. STE
CITY ATTORNEY

RMs:ve




ORDINANCE NO. __

AN ORDIMANCE OF THE LODI CITY COUNCIL
REPFALING 1LODI MUNICIPAL CODE CHAPTER 5.16

COMMUNITY ANTENNA TELEVISION SYSTEM FRANCHISES

AND ENACTING A NEW CHAPTER 5.16 -

COMMUNITY CABLE TELEVISION SYSTEM FRANCHISES
ki BE IT ORDAINED BY THE LODI CITY COUNCIL.

SECTION 1. Chapter 5.16 - Commmnity Antenna Television System Franchises, of

Title 5 of the Lodi Municipal Code is hereby repealed in its entirety, and a new
Chapter 5.16 - Commumnity Cable Television System Franchises is hereby enacted, as
follows: | B

Chapter 5.16

COMMUNITY CABLE TFLEVISION SYSTEM FRANCHISES

SECTIONS:

+5.16.010 Definitions.
5.16.020 Franchise required.
5.16.030 Grant of Authority.

5.16.040  Application.

5.16.050 Grant or refusal.




e

5.16.060  Acceptance.
5.16.Q7O Conditionél
5.16.080 Duration/Renewal of franchise.
5.16.090 Payment.
5.16.100 Financial statement--Audit--Minimum payment.
5.16.110  Rates for service. '
5.16.120 Limitations.
5.16.130 Rights reserved by city.
5.16.140 Complaint procedufe.
5.16.150 Refunds.
5.16.160 Liquidated damages.
5.16.170 Comencement of construction and service.
5.16.180 Forfeiture and termination.
5.16.190 Security fund.
5.16.200 Construction bond.
5.16.210 Construction practices.
5.16.220 Removal or abandonment of facilities.
- 5.16.230 Changes required by public improvements.
5.16.240 Failure to complete work.v
5.16.250 Insurance.
5.16.260 Right of inspection--Plans and records.
5.16.270  Service standards.
5.16.280 Continuity of service mandatory.
5.16.290 Performance evaluation sessions.
5,16.300 New developments.

 5.16.310  Filings with city.

5.16.320 Fiscal report.




5.16.330

5.16.340
5.16.350
5.16.360
5.16.370
5.16.380
5.16.390
5.16.400
5.16.410
5.16.420

5.16.430

Refusal of service.

Service éontract.

Television sale or repair.

Free service.

Moving of buildings.

Unauthorized connections—Tampering.
Transfers and assignments.

Access channels.

Waivers

Required services and facilities.

Construction and technical standards




5.16.010 Definitions.

For the purposes of this -~hapter, the following words and phrases shall have

the meanings respectively ascribed to them by this section:

a. "Access channel" shall mean a single channel 3Jedicated in whole or in
part for local programming which is not originated by a cable campany.

b. "Basic Service" shall mean any service tier which include the
retransmission of local television broadcast signals and Public, Educational and
Govermment Access Channels.

c. “"Cable Services" are defined as the one-way transmission to subscribers
of video programming and other programming services together with subscriber
interaction, if any, which is required for the selection of such programming and
programming services that the cable operator wakes available to all subscribers
generally. Examples of cable services include: video programming, pay-per—
view, wvoter preference polls in the context of a video program, teletexts, one—
way transmission of any computer software, and one-way videotex services such as
news services, stock market information, atc. Non-cable services would
include: shop-at-home, bank-at-home services, électronic mail, one-way and
two-way transmission of non-video data and information not offered to all
subscribers, data processing, video conferencing and voice communication.

d. T"Cablecasting"” is programming carried or a cable system, exclusive of
broadcast signals, whether originated by the cable operator or any other party.

e. "Cable System" shall mean a facility consisting of a set of closed
transmission paths and associated signal generation, reception, and control
equipment that is designed to provide cable service which includes video

programming and which is provided to multiple subscribers within a community, but




such term does not include (A) a facility that serves only to retransmit the
television signals of one or more television broadcast stations; (B) a facility
that serves only subscribers in one or more multiple unit dwellings under cammon
cwnership, control, or management, unless such facility or facilities uses any
public right-of-way; (C) a facility of a cammon carrier which is subject in whole
or in part, to the provisions of Title II of the Communications Act of 1984,
except that such facility shall be considered a cable system to the extent such
facility is used in the transmission of video programming directly to subscribers;
or (D) any facilities of any electric utility used solely for operating its
electric utility systems.

f. "Local Origination Programming” shall mean programming locally produced
by the Company.

g. "Franchise" means any nonexclusive authority granted pursuant to this
chapter in terms of franchise or franchise renewal or otherwise to construct,
operate and maintain a cable system in the incorporated area of the city. The
term "franchise" shall include the term "franchise renewal" herein.

h. Franchise area" means all or any portions of the incorporated area of
the city for which a franchise has been granted under this chapter.

i. "Grantee" means the perscn to whom a franchise under this chapter is
granted by the council and any lawful successor or assignee of such a person.

j. "Gross annual receipts” means any and all campensation or receipts
obtained from and as a result of the operation of a cable system by a grantee
within the franchised area; except that such term shall not include receipts or
capensation for:

1. Installation, reconnection or any other nonrecurring charges;

2. The amount of any refunds, credits or other payments made to subscribers

or users;




3. Any taxes on services fumis'hed' by- the grantee imposed directly or
indirectly on any subscriber or user by any nmimicipal corporation, political
subdivision, state or other govermmentzl unit and collected by the grantee for the
governmental unit; and

4. The sale or transfer of tangible property;

5. The sale or transfer of the franchise;

6. The issuance, sale or transfer of corpor-tion stocks, bonds or cther
securities; and

7. Loans or gifts to the grantee.

k. "Person" means any person, firm, associaticn, organization, partnership,
business trust, joint venture, corporation or campany.

1. "Property of grantee" means any property constructed, installed,
operated or maintained by a grantee under the authority of a nonexclusive
franchise iésued parsuant to this chapter.

m. "Street" means the surface of, and the space above and below, any public
street, road, highway, freeway, lane, alley, court, sidewalk, parkway, drive,
public utility easement or other public place as may be authorized by the council,
existing as such as of or after the effective date of the ordinance codified in
this chapter within the incorporated area of the city.

n. "Subscriber" means any person or entity receiving for any purpose the

cable service of a grantee.

5.16.020 Franchise required,

No person shall extend, operate or carry on the business of distributing to

any perscns in this city any television signals or radio signals by means of a

cable system unless a franchise or renewal of franchise therefor has first been
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obtained pursuant to the provis.ons of this chapter, and unless such franchise or
renewal of franchise is in full force and effect. No person shall construct,
install or maintain within any street in the city or within any other public
property of the city or within any privately owned area within the city which has
not yet become a public street but is designated or delineated as a proposed
public street on any tentative subdivision map approved by the city, any equ—ipnent
or facilities for distributing any television signals or radio signals through: a
cable system, unless a franchise authorizing such use of such street or property
or area has first been obtained pursuant to the provisions of this chapter, and

unless such franchise is in full force and effect.

5.16.830 Grant of authority.

a. A nonexclusive franchise to construct, operate and maintain a cable
system within any franchise area may be granted by the ccuncil to any pe.rson,(
vhether operating under an existing: franchise or not, offeriné to furnish and
provide a system pursuant to the termms and provisions of this chapter. No
provision of this chapter shall be construed as to require the granting .of a
franchise when in the opinion of the council it is in the public interest to
restrict the minber of grantees to one or more. Neither the granting- of any
nonexciusive franchise under this chapter nor any of the provisions contained in
this chapter shall be construed to prevent the city fram granting any identical,

or similar, nonexclusive franchise to any person within the city.

b. Successful applicants chosen by the City Council will be granted the

right and privilege to construct, erect, operate and maintain, in, upon, along,

across, above, over and under the streets, alleys, public ways and public places




now laid out or dedicated and all extensions thereof and additions thereto in the
City poles, wires, éablés , underground coﬁduits, manholes, and other cable
conductors and fixtures necessary for the maintenance and operation in the City of
Lodi of a cable system to be used for the cale and distribution of cable services
to the residents of the City.

c. Any privilege claimed under any such franchise by the Grantee in any
street or other public property shall be subordinate to any prior lawful occupancy
of the streets or other public property.

d. . Insofar as it is not inconsistent with or otherwise p-eempted by Federal
or State regulations, v'the City Council also grants the right and privilege to
successful Grantees to provide non-cable camunications services. The City
Council retains all authority, not otherwise preempted, to regulate non-cable
cammmnications services to the extent necessary to assure the delivery of proposed
non-cable services, if any, and that they are in campliance with all regulatory
provisions of this ordinance. |

e. The construction, maintenance, and operation of Grantee's cable system
and all property of Grantee subject to the provisions of this ordinance shall be
subject to all lawful police powers, rules, and regulations of the City. The City
shall have the power at any time to order and require Grantee to remove or zbate
any pole, line, tower, wire, cable, guy, conduit, electric conductor, or any other
structure or facility that 1s dangerous to life or property. In the event
Grantee, after written notice, fails or refuses to act, the City shall have the

power to remove or abate the same at the expense of the Grantee, all without

campensation or liability for damages to Grantee.
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5.16.040 Application.

A. An application for a franchise or franchise renewal under this chapter
shall be in wyiting and acconpanied by a payment to the city in an amount to be
established apd amended fraom time to time by resolution of the City Council. An
application skhall contain the following information:

1. w name and address of the applicant. If the applicant is a
partnership, whe name and address of each partner shall be set forth. If the
applicant is a corporation, the application shall state the names and addresses
of its directeys, main officers, major stockholders and associates, and the names
and addresses; of parent and subsidiary campanies;

2. A description of the manner in which the applicant proposes to
construct, imstall, maintain and operate the cable system and the extent and
manner in whigh existing or future poles or other public utilities will be used
for the systemy

3. A detailed description of the proposed plan of operation =f the
applicant whigh shall include, but not be limited to the following:

a) A detailed map indicating all areas to be served, how they are to be
served and a proposed time schedule for the installation of all equipment
neceggary to become 100 percent operational, throughout the entire area to.
be sexved; |

b} A detailed, informative, and referenced statement describing the

actual equipment and the operational and technical standards proposed by the

applicants.

4. A gtaterent of the estimated costs of the installation of the proposad

system descrived in paragraphs 2 and 3 of this subsection.
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5. All applicants are required to clearly delineate the initial service

area being proposed on a map of sufficient detail (see No. 3 above). Said map

shall also indicate any and all areas that will not receive services.

6. All applicants shall agree to extend cable system upon regquestof any
contiguous area not designated for initial service in the plan when potential
cubscribers can be served by extension of the cable system past dwelling units
equivalent to a density of forty (40) homes per mile ot street. Extension shall
be at Grantee's cost. If undergrounding is required by regulation, Grantee mmust
make installation at Grantee's expense. Where aerial extension is allowed by
requlation but underground installation is requested by benefitted subscribers,

the cost of undergrounding that exceeds the estimated aerial extension cost may

be charged to benefitted subscribers.

7. A statement or schedule in a form approved by the city manager of
proposed rates and charges to subscribers for installation and services, and a

copy of the proposed service agreement between the grantee and its subscribers

shall accampany the application;

8. A statement setting forth all agreements and understandings, whether
written, oral or implied existing between the applicant and any person who is a
party in interest with respect to the proposed franchise or the proposed cable
operation. If a franchise is granted to a person posing as a front or ar the
representative of another person, and such information is not disclosed in the

original application, such franchise is void and of no force and effect;

T T T R N e e




9. A financial statement prepared by a certified public accountant or
public accountant satisfactory to the council, demonstrating applicant's financial
status and its financial ability to complete the construction or reconstruction,

installation, and operation of the proposed system.

10. An original application for a franchise shall include a detailed
financial plan (pro forma) describing for each year of the franchise, projected
number of subscribers, rates, alli revenues, operating expenses, capital
expenditures, depreciation schedule, incame statements and a sources and uses of
funds statement. All information is to be presented in the format to be

prescribed by the City.

B, The council may at any time demand, and applicant shall then provide,
such supplementary, additional or other information as the council deems
reasonably necessary to determine whether the requested franchise should be

granted.

5.16.050 Grant or refusal.

Upon consideration of any application, the council may refuse to grant the
requested franchise or the council may by resolution grant a franchise for a cable
system to any applicant as may appear from its application to be in the opinion of
the council best qualified to render good and efficient cable service to
subscribers in the proposed franchise area. The application submitted, together
with any amendments, and this chapter shall constitute and form part of the

franchise if granted.

-11-




5.16.060 Acceptance.

Within thirty days after the date of a resolution awarding a franchise, or
within such extended period of time as the council may authorize, the grantee
shall file with the city manager his written acceptance in forms satisfactory to
the city attorney, of the franchise, together with the required bond and insurance
policies, and his agreement to be bound by and to comply with and to do all things
required of him by the provisions of this chapter and the franchise. Such
acceptance and agreement shall be acknowledged by the grantee before a notary
public and shall be in form and content satisfactory to, and approved by, the city

attorney.

5.16.070 Conditions.

A. Any franchise granted pursuant to this chapter shall include, among

other things, the following condition:

The cable system herein franchised shall be used and operated solely and
exclusively for the purpose expressly authorized by Ordinance of the City of

Lodi and no other purpose whatsoever.

B. 1Inclusion of the statement set out in subsection A of this section in
any such franchise does not limit the authority of the city to include any other
reasonable condition, limitation or restriction which it desms necessary to impose

in connection with a franchise granted pursuant to the authority conferred by this

chapter.




5.16.080 Duration/Renewal of franchise.

A. The duration of the rights, privileges and authorizations granted in a
franchise agreement shall be not to exceed twenty years from the date a franchise
is awarded. A franchise may be renewed by the City upon application of the
Grantee pursuant to the procedure established in sub-section b of this section .
and in accordance with the then applicable law.

B. Renewal.

(1) During the six-month period which begins with the 36th month

before the Franchise expiration, the City may on its own initiative, and

shall at the request of the Grantee, commence proceedings which afford the

public appropriate notice and participation for the purpose of:

(a} Identifying the future wblérelated community needs and interests;
and

(b) Reviewing the performance of the Grantee under the franchise during
the then current franchise term.

(2)

{a) Upon completion of a proceeding under subsection (1), the Grantee
seeking renewal of a franchise may, on its own initiative or at the
request of the City, sulmit a proposal for renewal.

(b) any such proposal shall contain such material as the City may
require, including proposals for an upgrade of ihe cable system.

{c) The City may establish a date by which such proposal shall be
submitted.

(3)

(a) Upon submittal by the Grantee of a proposal to the City for the

-13-




{b)

»,
)

renewal of the franchise, the City shall provide public notice of such
proposal‘ aﬁd, during the 4-month period which begins on the campletion
of any proceedings under subsection (1), renew the franchise or, issue a
preliminary assessment that the franchise should not be renewed and, at
the request of the Grantee or on its own initiative, cammence an
administrative proceeding, after providing prompt public notice of such
proceeding, in accordance with paragraph (3) (b} to consider whether-—
{i) the Grantee has substantially complied with the material terms of
the existing franchise and with applicable law;

(ii) the quality of the Grantee's service, including signal quality,
response to consumer camplaints, and billing practices, but without
regard to the mix, quality, or level of cable services or other services
provided over the system, has been reasonable in light of camwnity
needs;

(iii) the Grantee has the financial, legal, and technical ability to
provide the services, facilities, and egquipment as set forth in the
Grantee's proposal; and

{iv) the Grantee's proposal is reasonable to meet the future
cable-related comunity needs and interests, taking into account

the cost of meeting such needs and interests.

In any proceeding under paragraph (3) (a), the Grantee shall be

afforded notice and the Grantee and the City, or its designee, shall

be afforded fair opportunity for full participation, including the

right to introduce evidence (including evidence related to issues

raised in the proceeding under subsection (1)) to require the

production of evidence and to questiorn witnesses. A transcript

~14-
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shall be made of any such proceeding.

{c) At the cawpleticn of a proceeding under this subsection, the City
shall issue a writtén decision granting or denying the proposal for
renewal based upon the record of such proceeding, and transmit a copy
cf such decision to the Grantee. Such decision shall state the
reasons therefor.

(4) Any denial of a proposal for renewal shall be based on one or more

adverse findings made with respect to the factors described in

subparagraphs (i) through (iv) of subsection (3) {(a), pursuant to the

record of the proceeding under subsection (3}.

(5) If the Grantee's proposal for renewal has been denied by a final

decision of the City made pursuant to this section, or has been adversely

affected by a failure of the City to act in accordance with the procedural
regquirements of this section, the Grantee may appeal such final decision
or failure pursuant to the provisions of section 635 of the Federal Cable

Cammumnications Policy Act of 1984.

{6) Notwithstanding the provisions of subsections (1) through (5) of this

section, the Grantee may sulmit a proposal for the renewal of the

franchise pursuant to this subsection at aﬁy time, and the City may, after
affording the public adequate notice and opportunity for comment, grant or
de.y such proposal at any time (including after proceedings pursuant to
this section have coarmenced). The provisions of subsections (1} through

(5) of this section shall not apply to a decision to grant or deny a

proposal under this subsection. The denial of a renewal pursuant to this

subsection shall not affect action on a renewal proposal that is submitted

in accordance with subsections (1) through (5).
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5.16.090 Payment.

P
i
i

Any grantee granted a franchise under this chapter shall pay to the
during the life of such franchise, a sum equal to three percent of the 4lil'

gross receipts of the grantee, payable quarterly.

5.1€.100 Financial statement—Audit-—Minimum payment.

A. The grantee shall file with the council within ninety days aftet

Py

expiration of any fiscal year or portion thereof during which a franchise {#

Ml
force, a financial statement prepared by a certified public accountant or T i
accountant showing in detail gross annual receipts, as defined in this chapts}i
e
the grantee during the preceding calendar year or portion thereof. It shd ! v

the duty of the grantee to pay to the city within fifteen days after the tifi# ‘ |
filing such statements the sum prescribed by the franchise, or any unpaid béi‘fii:E .
thereof, for the calendar year or the portion thereof covered by the statement: g

B. The right is reserved to the city of audit and ‘recanp\Jtation of any

N

all amounts paid under this chapter and acceptance until expiration of a perj_iviil

five years following payment shall not be construed as a release or as an i

, i
and satisfaction of any claim the city may have for further or additional ! -

st
payable under this chapter or for the performance of any other obligations ¥

this chapter.
C. In any year, camencing with the first full calendar year of seb T

v
At

during which the franchise payments amount to less than twelve hundred doﬂ

the grantee shall pay to the city for such a year a minimum total amount of t@d* Y

hundred dollars.

D. In the event of any holding over after expiration or any %?»*‘{’l

i

termination of a franchise issued under this chapter, whether with or without
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consent of the city, the grantee shall pay to city a compensation twice the
percent of its gross annual receipts during such period as it would be required to

pay under its franchise if there were no holding over.

5.16.110 Rates for service.

The grantee shall file with the city council a true and correct schedule of
rates to be charged for installation and comnection to its cable system and a
monthly charge for cable service. Such rates shall not be changed or modified in
any mauwer without first filing the changed or modified rates with the city

council thirty days prior to the effective date of such change or modification.

The City Council shall have the authority to regulate the rates to the

extent the Council is permitted to by Federal, State or local law.

5.16.120 Limitations.

A. Any franchise granted under this chapter shall be nonexclusive.

B. No privilege or exemption shall be authorized or conferred by any
franchise granted under this chapter except those specifically prescribed in this
chapter.

C. BAny privilege claimed under a franchise by the grantee in any street, or
other public property, shall be subordinate to any prior occupancy thereof for
public purposes.

D. A franchise granted under this chapter shall be a privilege to be held
in r.rsonal trust by the original grantee. It cannot be sold, transferred,
leased, assigned or disposed of, in whole. or in part, either by forced or

involuntary sale, sale, nerger, consolidation or otherwise, without prior consent

-17-




. of the council ,expressedv in writing. The grantee shall file with the council
within thlrty days prior to sale, transfer, assigmment or lease of the franchise
or any part thereof or any rights or privileges granted thereby, written evidence
of the proposed transaction certified to by the grantee or its duly authorized
officers. Any proposed assignee must show financial responsibility to carry out
the terms of the franchise and must agree to camply with all of the provisions of
this chapter; and provided further, that no consent or approval. shall be required
for a transfer in trust, by mortgage, by security agreement, or by other
hypothecation -as a whole, tb secure an | indebtedness, or for a transfer required by
operation of law. |

E. Any right or power in, or duty impressed upon any officer, employee,
department or board of the city shall be subject to transfer by the council or by
law to any other officer, employee, department or board of the city.

F. The grantee shall have no recourse whatsocever against the city for any
loss, cost, expense or damage, arising out of any provisions or requirements of
this chapter or its enforcement.

G. Any franchise granted under this chapter shall not relieve the grantee
of any obligation involved in obtaining pole space from any department or division
of the city, other agency of govermment, utility campany, of fram others
maintaining poles in streets; provided, that the latter shall cooperate with the
grantee to the end that only one set of poles shall be required by all.

H. 2Any franchise granted under this chapter is in lieu of any and all other
rights, @privileges, powers, immnities and authorities owned, possessed,
controlled or exercisable by the grantee, or any successor to any interest of the
grantee, of or pertaining to the construction, operation or maintenance of any
cable system in the incorporated limits of the city, and the acceptance of a

franchise under this chapter shall operate as between grantee and the city, as an

-18-
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abandonment of any and all of such rights, privileges, powers, immmities and
authorities within the city, to the effect that, as between the grantee and the
city, any and all construction, operation and maintenance by any grantee of any
cable system in the city shall be, and shall be deemed and construed in all
instances and respects to be, under and pursuant to such franchise, and not under
or pursuant to any other right, privilege, power, immunity or authority

whatsoever.

5.16.130 Rights reserved by city.

A. Nothing in this chapter shall in any way or to any extent impair or
affect the right of the city to acquire the grantee's property either by purchase
“or through exercise of the right of eminent damain, and nothing in this chapter
shall be construed to contract away or to modify or abridge the city's right of
eminent damain in respect to any grantee.

B. No franchise granted under this chapter shall be given any value before
any oourt or o_ther public authority in any action or, proceeding brought by 'the
city in excesé 6f the amount of the required filing fee and any other sum paid by
the grantee to city for a franchise at the time of granting.

C. There is reserved to the city every right and power which is required to
be reserved or provided in this chapter by any ordinance or resolution of the
city, and the grantee, by its acceptance of any franchise, agrees to be bound
thereby and to camply with any action or requirements of the city in its exercise
of such rights or power, enacted or established before or after the effective date
of the ordinance codified in this chapter.

D. The council may do all things which are necessary and convenient in the

exercise of its jurisdiction under this chapter.




E. Reither the granting of any franchise under this chapter nor any of the

provisions contained in this chapter shall be construed to prevent the city from
granting any identical, or similar, franchise to any other person within all ox

any portion of the city.

F. There is reserved to city the right to amend any section or part of this
chapter so as to require reasonable additional or greater standards of
construction, operation, maintenance or otherwise, on the part of the grantee for
purposes of protecting the public health, safety and welfare. This provision
shall not apply to comitments of a contractual nature made in a franchise
agreement or franchise renewal agreements.

G. Neither the granting of any franchise nor any provision in this chapter
shall constitute a ber to the exercise of any goverrmental right or power of city.

H. All facilities of any grantee licensed under this chapter within the
city shall be available for civil defense purposes at such times as the city

director of civil defense shall require.

5.16.140 Camplaint procedure.

A. The city ménager or the city manager's designee is specified by the
City as having primary responsibility for the continuing administration of a
franchise and implementation of camplaint procedures.

B. A Grantee shall maintain a central office within or in close proximity
to the City, which shall be open during all usual business hours, have a publicly-
listed telephone with a toll-free number and sufficient 1lines; and be so

operated that complaints and requests for repairs, billing or adjustments shall be

received on a twenty-four (24) hour basis.




C. A Grantee shall maintain a repair and maintenance crew which shall

respondtoc subscriber complaints or requests for service within twenty-four (24)
hours after receipt of the complaint or request. No <harge shall be made to the
subscriber for this service unless such maintenance or repair is required as a
result of damage caused by subscriber.

D. A CGrantee shall establish procedures for receiving, acting upon, and
resolving subscriber camwplaints to the satisfacticn of the city manager's office.
A Grantee shall furnish a notice of such procedures to each subscriber at the time
of initial subscription to the system and annually thereafter.

Grantee's service call procedures shall contain provisions to protect the
interests of subscribers. In the event that the Grantee or its employee
determines that Grantee's cable system is not responsible for any given problem
which has resulted in a sexvice call (i.e., subscriber equipment is at fault), the
subscriber shall have the right to havé this contention demonstrated through the
use of an additional television receiver comparison. A standard television
receiver will be used in the subscriber’'s hame to allow a direct A/B comparison of
per formance.

E. A Grantee shall keep a maintenance service log which will indicate the
nature of each service complaint, the date and time it was received, the
disposition of said complaint and the time and date thereof. This log shall be
made available for periodic inspection by representatives of the city manager.
A1l service camplaint entries shall be retained on file for a period consisting of
the most recent three (3} years.

F. When there have been similar camplaints made or when there exists other
evidence, which, in the Jjudgment of the city manager casts doubt on  the
reliability or quality of cable service, the city manager shall have the right and

authority to compel a Grantee to test, analyze, and report on the performance of
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the system. Such report shall be delivered to the city manager no later than
fourteen (14) days after the city manager formally notifies the Grantee and shall
include the following information: the nature of - the camplaints which
precipitated the special tests; what system camponents were tested, the equipment
used, and procedures employed in said testing; the results of such tests; and the
method in which said canmplaints were resolved. |

G. The city manager may require that tests and analyses shall be supervised
by a professional engineer not on the permanent staff of a Grantee. The aforesaid
engineer should sign all records of the spécial tests and forward to the city
manager such records with a report interpr;etinq the results of the tests and
recommending actions to be taken by a Grantee and the City.

H. The City's right under this section shall be limited t¢ requiring tests,
analyses, and reports covering specific subjects and characteristics based on said
camplaints or other evidence when and under such circumstances as the City has
reasonable grounds to believe that the camplaints or other evidence requires that
tests be performed to protect the public against substandard cable service:

I. The city manager is authorized and empowered to aﬁjust, ‘settle or
compramise any controversy or charge arising from the operations of any grantee'
under this chapter, either on behalf of the city, the grantee or any subscriber in
the best interest of the public.

J. Either the grantee or any member of the public who may be dissatisfied

‘with the decision of the city manager may appeal the matter to the council for -

hearing and determination.
K. The council may accept, reject or modify the decision of the city
manager and the council may adjust, settle or compromise any controversy or cancel

any charge arising fram the operations of any grantee or from any provision of

this chapter.
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5.16.150 Refunds.

a. Subscribers not satisfied that services have been provided as outlined
in this ordinance and the Franchise Agreement shall be encouraged to notify the
System Manager. The Grantee shall work with the subscriber to resolve the problem
within 48 hours, and upon reguest by a subscriber, the Grantee shall credit the
subscriber's account on a pro rata basis for loss of service cammencing 48 hours
after notification of the Grantee.

b. A grantee shall at the time of initial subscription to the system and
annually thereafter furnish a notice to subscribers of their right to a refund

for any loss or interruption of sexvice for 48 hours or more.

5.16.160 Liquidated damages.

By acceptance of the franchise granted by the City, a Grantee understands
and shall agree that failure to comply with any time and performance requirements
as stipulated in this ordinance and franchise agreement will result in damage to
the City, and that it is and will be impracticable to determine the actual amount
of such damage in the event of delay or non-performance; the franchise agreement
shall include provisions for liquidated damages to be paid by the Grantee in
amounts set forth in the franchise agreement and chargeable to the security fund
for the following concerns:

a. Failure to camplete system construction or reconstruction in accordance
with Section 5.16.170 and Section 5.16.430 unless the Council specifically
approves the delay by motion or resolution, due to the occurrence of conditions

beyond Grantee's control, a Grantee shall pay five hundred dollars ($500.00) per

’ day for each day or part thereof, the deficiency continues.




b. Failure to provide upon written request, data, documents, reports,
information or to cooperate with City during an application process Or cable
system review, a Grantee shall pay fifty dollars ($50.00) per day for each day o
part thereof, the violation occurs or continues.

c. Failure to tes:, analyze and report on the performence of the syates
following a written request pursuant to this ordinance, a Grantee shall pay o
City one hundréd dollars ($100.00) per day for each day or part thereof, that guc:
noncarpliance continues.

d. For failure to provide in a continuing manner the broad categories of
services proposed in the acoepted épplication unless the Council specifically
approves Grzntee a delay or change, or the Grantee has obtained modification of
ité obligation under Section 625 of the Cable Communications policy Act of 198¢:
- Grantee shall pay to the City five hundred dollars ($500.00) per day for each day
or part thereof that each noncampliance continues. |

e. Forty-five (45) days following adoption of a resolution by the City
Council in accordance with Section 5.16.270 determining a failure of Grantee g
camply with operational, maintenance or technical standards, Grantee shali pay to
the City five hundred dollars ($500.00) for each day or part thereof, that sudh
non-campliance continues.

f. Any other action or non-action by the Grantee as agreed upon betwe;m
the City and Grantee and set forth in the franchise agreement. Nothing in this
section shall preciude further liquidated damageé as agreed upon by the parties in

the franchise agreement.

5.16.170 Commencement of construction and service.

A. Construction Plan and Schedule

(1) Map and Plan
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Grantee shall submit a construction plan or reconstruction plan which shall
be incorporated by reference and made a part of the franchise agreement. The plan
shall consist of a map of the entire franchise area and shall clearly delineate
the following:

(a) The areas within the franchise area where the cable system will be

initially available tc subscriber including a schedule of. construction for

each year that construction or reconstruction is proposed.

(b} Areas within the franchise area where extension bf the cable system

cannot reasonably be done due to lack of present or planned development or

other similar reasons, with the areas and the reasons for not serving them

clearly identified on the map.

B. Upon acceptance of any franchise, the grantee shall immediately initiate
action to obtain all permits, liicenses, easements, variances and any other
authorizations which are required or necessary in the conduct of its business,
including but not limited to any utility Jjoint use attachment agreements,
microwave carrier licenses, any authorizations required to import distant signals,
and any other permits, licenses and authorizations to be granted by duly
constituted regulatory agencies having or asserting jurisdiction over the
operation of the cable system, any associated microwave transmission facilities,
or any other associated facility, and the grantee shall proceed with due diligence
until all such matters are obtained.

Copies of all petitions, applications and cammmications submitted by the
grantee to the Federal Commmnications Commission or any other federal or state
regulatory cammission or agency having jurisdiction in respect to any matters

affecting cable operations authorized pursuant to its franchise, shall also be

submitted simultaneocusly to the city by the grantee.




c. Wlthln ninety days after obtaining all the required or anecessary
permits, Hoeﬁses, easements;, variances and any other authorizations referred to
in subsection A of this section, the grantee shall cammence construction and
installation of the canle system.

D. Within six months after building permits are granted for a particular
area, the grantee shall proceed to render initial services to subscribers, and the
campletion of construction and installation shall be pursued with reasonable
diligence, not to exceed fifteen mocnths from the date of the granting of the
building permits for the particular area to be served.

E. Failure to do any of the requirements of subsections A, B, C and D of
this section within the time specified except as provided in subsection F of this
section shall be qrounds for termination of the franchise.

F. The council may in its discretion extend the time for the grantee,
acting in good faith, to do any act required under this section. The time for
canmrencement of construction and installation, or the rendering of service to
subscribers, initially or thereafter, shall be extended or excused, as the case
may be, for any period during which the grantee experiences delay or interruptions
due to any of the following circumstances if reasonably beyond its control:
necessary utility changes or rearrangements, govermmental or regulatory
restrictions or requirements, labor strikes, lockouts, war ({(declared or
undeclared) , national emergency, fire, earthquake, the elements and acts of God.

G. Grantee shall extend cable system upon request of any contigquous area not
designated for initial service in the plan when potential subscribers can be
served by extension of the cable system past dwelling units equivalent to a
density of forty (40) hames per mile of street. Extension shall be at Grantee's

cost. If undergrounding is required by regulation, Grantee must make

installation at Grantee's expense. Where aerial extension is allowed by




regulation but underground installation is requested by benefitted subscribers,
the cost of Lirxiergrounding that exceeds the estimated aerial extension cost may be

charged to benefitted subscribers.

5.16.180 Forfeiture and termination.

a. In addition to all other rights and powers retained by the City under
this ordinance or otherw:se, the City reserves the right to forfeit and terminate
a franchise and all rights and privileges of a Grantee in the event of a material
breach of its terms and conditions. In interpreting this ordinance, material
provisions shail include all labeled as such and all others, which, under all the
facts and circumstances indicated, are a significant provision of the franchise
agreement. A material breach by Grantee shall include but shall not be limited to
the following: |

(1) Failure to begin or caplete -system construction, feconstruction or
system extension, or system improvement as provided under the franchise;

(2) Failure to p,rovide‘ the broad categories of servic;es pramised; assuming
Grantee has ur;su'ccéssfully pursued whatever recourse is available under Section
625 of the Cable Cammmications Policy Act of 1984;

(3) Failure to restore service after ninety-six (96) consecutive hours of
interrupted service, except when approval of such interruption is obtained fram
the City; or

(4) Materia® misrepresentation of fact in the application for or
negotiation of the franchise.

b. The foregoing shall not constitute a material breach if the violation
occurs but it is without fault of a Grantee or occurs as a result of circumstances

beyond its control. Grantee shall not be excused by mere economic hardship nor
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by misfeasance or malfeasance of its shareholders, directors, officers, or
employees. |

c. The City may make a written demand that a Grantee comply with any such
provision, rules, order, or determination under or pursuant to this ordinance and
franchise agreement. If the violaticn by the Grantee continues for a period of
thirty (30) days following such written demand without written proof that the
corrective action has been taken or is being actively and expediticusly pursued,
the City may place the issue of termination of a franchise before the City
Council. The City shall cause to be served upon Grantee at least twenty (20) days
prior to the date of such a Council meeting, a written notice of intent to request
such termination and the time and place of the meeting. Public notice shzll be
given of the meeting and issue which the Council is to consider.

d. The City Council shall hear and consider the issue and shall hear any
person interested therein, and shall determine in its discretion, whether or not
any violation by the Grantee has occurred.

e. If the City Council shall determine the violation by a Grantee was the
fault of Grantee and within its control, the Council may by resolution declare
that the franchise of the Grantee shall be forfeited and terminated unless there
is campliance within such period as the City Council may fix, such period not to
be less than sixty (60) days, provided no opportunity for campliance need be
granted for fraud or misrepresentation.

f. The issue of forfeiture and termination shall automatically be placed
upon the Council agenda at the expiration of the time set by it for cawpliance.
The Council then may terminate a franchise forthwith wupon finding that Grantee

has failed to achieve campliance or may further extend the period in its

discretion.




5.16.190 Security Fund.

a. Within thirty (30) days after the award or renewal of a franchise, a
Grantee shall deposii with the City a corporate surety bond in the amount of
$50,00C. The bond shall be used to insure the faithful performance by a Grantee
cf all provisions of this ordinance and resulting franchise agreement; and
campliance with all orders, permits and directions of any agency, commission,
board, department, division or office of the City having jurisdiction over its
acts or defaults under a franchise and the payment by the Grantee of ally. pginalties
liquidated damages, claims, liens and taxes due the City which arise by reason of
the construction, operation or maintenance of the éystem, irxcluding cost of

removal or abandonment of any property of Grantee.

b. The corporate surety bond shall be maintained at $50,000 during the
entire term of a franchise, even if amounts have to be withdrawn pursvant to
subdivision a. or c. of tllis section. The Grantee shall keep the same in force
and effect at all times throughout the existence of the franchise and thereafter
until Grantee has liquidatsd all of its obligations with the City that may have
arisen from the acceptance of the franchise ordinance by Grantee or from the
exercise of any right or privilege granted hereunder, -including the removal of all
poles, wires, cables, underground condvits, manholes, and other conductors and
fixtures incident to the maintenance and operation of its cablesystem, should
such removal be required by City Council or undertaker. by Grantee upon the
termination of the franchise. | »

c. If a Grantee fails to pay to the City any compensation within the time
fixed herein; or fails after ten (10) days' notice to pay to the City any taxes
Jdue and unpaid; or fails to repay the city within ten (10) days any damages, costs

or expenses which the City is campelled to pay by reason of any act or default of




the Grantee in connection with a franchise; or fails after ten (10) days' notice
by the City of such failure to camply with any provision of a frenchise which the
City reasonably determines can be remedied by demand on the corporate surety bond.
The City may immediately require payment of the amount thereof with interest and

any penalties fram the corporate surety bond.

d. The rights reserved to the City with respect to the corporate surety
bond are in addition to all other rights of the City whether reserved by a
franchise or authorized by law, and no action, proceeding or exercise of a right
with respect to such corporate surety bond shall affect any other right the City

may have.

5.16.200 Construction bond.

a. Within thirty (30) days after the award or renewal of a franchise, a
Grantee shall obtain and maintain at its cost and expense, and file with the City
Clerk, a corporate surety bond in a campany authorized to do business in the State
of' California and found acceptable by the City Attorney, in the amount of five
hundred thousand dollars ($500,000) to guarantee the timely constructior, rebuild
or reconstruction and full activation of the cable system a. :he safeguarding of
damage to private property and restoration of damages incurred with utilities.

The bond shall provide but not be limited to the following condition: There
shall be recoverable by the City, Jjointly and severally from the principal and
surety, any and all damages, loss or costs suffered by the City resulting fram the
failure of a Grantee to satisfactorily caaplete construction, rebuild, or

reconstruction and fully activate the cable system throughout the franchise area

pursuant to the terms and conditions of this ordinance and the franchise agreement.




b. Any extension to the prescribed construction time limit must be
authorized by the Council. Such extension shall be authorized only when the
Council finds that such extension is necessary and appropriate due to causes
beyond the control of a Grantee.

c. The construction bond shall be terminated only after the Council finds
that a Grantee has satisfactorily campleted initial construction and activation or
reconstruction of the cable system pursuant tc the terms and conditions of this
ordinance and the franchise agreement.

d. The rights reserved to the City with respect to the construction bond
are in additiorn to all other rights of the City, whether reserved by this
ordinance or authorized by law, and no action, proceeding or exercise of a right
with respect to such construction bond shall affect any other rights the City may
have.

e.. The construction bond shall contain the following endorsement:

"It is hereby understood and agreed that this bond may not be cancelled by
the surety nor the intention not to renew be stated by the surety until
sixty (60) days after receipt by the City, by registered mail, of written

notice of such intent to cancel or not to renew.”

5.16.210 Construction practices.

A. Any poles, cable lines, wires, corduits or other properties of the
grantee shall be constructed or installed in streets in accordance with good
engineering practice at such locations and in such manner as is approved by the
director of public works and shall conform to all applicable codes and laws.

B. The grantee shall not instéll or erect any facilities or apparatus in or

on other public property, places or rights-of-way, or within any privately-owned
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area within the city which has not yet became a public street but is designated or
delineated as a proposed public street on any tentative subdivision map approved
by the city, except those installed or erected upon existing or future public
utility facilities, without obtaining the prior written approval of the director
of public works and the owner—-subdivider.

C. In those areas and portions of the city where the transmission and
distribution facilities of both the public utility providing teléphone service and
those of the utility providing electric service have been or are 'to be placed
underground, then the grantee, upon written réquest by the director of public
works so to do, shall likewise initially construct, install, operate and maintain
its transmission | and distribution facilities underground. For the purposes of
this subsection, "underground" includes a partial underground system. Amplifiers
in the grantee's transmission and distribution lines may be in appropriate
housings as approved by the director of public works. The city shall not in any
manner be responsible for any costs incurred by any grantee in placing his

propexrty underground.

5.16.220 Refoval or abandorment of facilities.

A. . In the event that the use of any part of the cable system is
discontinued for any reison for a continuous period of six months, or in the event
such system or property has been installed in any streef. or public place without
carmplying with the recquirements of this chapter, or the franchise has been
terminated, cancelled or has expired, the grantee shall promptly, upon being given
ten days' written notice, remove from the streets or public places all such
property and poles of such system other than any which the director of public

works may permit to be abandoned in place. 1In the event of such removal, the
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grantee shall promptly restore the street or other area from which such property
has been removed to a condition satisfactory to the director of public works.

B. Any property of the grantee remaining in place sixty days after the
termination, forfeiture or expiration of the franchise shall be considered
permanently abandoned. The director of public works may extend such time.

C. Any property of the grantee to be abandoned in place shall be abandoned
in such a manner as the director of public works prescribes. Subject to the
provisions of any joint use attachment agreement, upon permanent abandorment of
the property of the grantee in place, the property shall become that of the city
and the grantee shall suhinit to the director of public works an instrument in
writing, to be approved by the city attorney, transferring to the city the

o&mershi? of such property.

5.16.230 Changes required by public improvements.
The grantee shall, at its expense, protect, support, temporarily disconnect,

vrelocate in the same street or other public place; or remove fram the street or
other public place, any property of the grantee when required by the director of
public works by reason of traffic conditions, public safety, street vacation,
freeway and reet construction, change or establishment of street grade,
installation of sewers, drains, water pipes, power lines, signal lines and tracks
or any other type of structures or improvements by public agencies; provided,
however, that the grantee shall in all such cases have the privilege and be
subject to the obligations to abandon any property of the grantee in place, as

provided in this chapter.

5.16.240 Failure to camplete work.




Upon failure of the grantee to commence, pursue or camplete any work
required by law or by the provisions of this chapter or by its franchise to be
done in any street or other public place, within the time prescribed, and to the
satisfaction of the director of public works, the director of public works may, at
his option, cause such work to be dorne and the grantee shall pay to the city the
cost thereof in the itemized amounts reported by the director of public works to

the grantee within thirty days after receipt of such itemized report.

5.16.250 Insurance.

A. The grantee shall indemnify the city, its officers and its employees
against all claims, demands, actions, suits and proceedings by others, against ali
liability to others, and against any loss, cost and expénse resulting therefrom,
including reasonable attorneys' fees, arising out of the. exercise and enjoyment of
its franchise irrespective of the amount of the ca@rehensive liability 'insuranoe '
policy required under this section.

B. The grantee shall at all times during the existence of any franchise
issued under this chapter maintain in full force and effect, at its own cost and
expense, a general camprehensive liability insurance policy, in protection of the
city, its officers, boards, commissions, aéents and .employees , in a campany
approved by the city attorney and in a form satisfactory to the city attorney,
protecting the city and all persons against liability for loss or damage for
personal injury, death and property damage, occésioned by the operations of the
grantee under such a franchise, and for property damage, provided that the maximm
amount for which liability shall be assumed, and requirements for the City of Lodi
being named an additional insured, and any other insurance requirements shall be

as set and required from time to time by resolution of the City Council. A copy
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of such policy or policies, or certificates of insurance showing the existence of
such insurance coverage, shall be filed by the grantee with the City Clerk. |

C. The policies mentioned in the subsection B of this section shall name
the city, its officers, boards, comiissions, agents and employees, as additional
insureds, shall contain a contractual liability endorsement approved by the city
attorney and shall contain a provision that a written notice of any cancellation
or reduction in coverage of such policies shall be delivered to the city manager

thirty days in advance of the effective date of the cancellation or reduction.

5.16.260 Right of inspection—Plans and records. A. At all reasonable times,

the grantee shall permit any duly authorized representative of the city to examine
all property of the grantee, together with any appurtenant property of the grantee
situated within or without the city, and to examine and transcribe any and all
maps and other records kept or maintained by the grantee or under its control
which deal with the operations, affairs, transactions or property of the grantee
in relation to its franchise. If any maps or records are not kept in the city,
and upon reasonable request they are not made available in the city, jand if the

council determines that an examination of them is necessary or appropriate, then

all trxavel and maintenance expense necessarily incurred in making such examination

shall be paid by the grantee.

B. The grantee shall prepare and furnish to the director of public works
and the city manager at the times and in the form prescribed by either of such
officers, such reports with respect to its operations, affairs, transactions or
property, as may be reasonable, necessary or appropriate to the performance of any
of the rights, functions or duties of the city or any of its officers in

connection with the franchise.
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C. The grantee shall at all times make and keep in the city full and

campiete plans and records showing the exact location of all cable system
equipment installed or in use in streets and other public places in the city.

D. When any portion of the cable system is to be installed on public
utility pole_s and facilities, certified copies cf the agreements for such Jjoint

use of poles and facilities shall be filed with the director of public works.

5.16.270 Service standards.

a. A Grantee shall put, keep, and maintain all parts of the system in good
condition throughout the entire franchise period.

b. Upon termination of serviée to any subscriber, a Grantee shall pramptly
remove all its facilities and equipment from lthe premises of such subscriber upon
subscriber's request, unless said service serves rultiple users.

C.  Grantee shall render efficient service, make repairs pramptly, and
interrupt service only for good cause and for the shortest time possible. Such
interruptions, insofar as possible, shall be preceded by notice and shall occur
during periods of minimum system use.

d. Grantee shall not allow its cable or other operations to interfere with
television reception of persons not served by Grantee, nor shall the system
interfere with, obstruct or hinder in any manner, the operation of the: various
utilities serving the residents of the City.

e. -A Grantee shall continue through the term of the franchise to maintain
the technical, operational, and maintenance standards and quality of service set
forth in this ordinance and vfranchise agreement. Should the City €£ind, by

resolution, that a Grantee has failed to maintain these standards and quality of

service, and should it, by resolution specifically enumerate improvements to be




made, a Grantee shall make such improvements. Failure to make such improvements
within forty-five (45) days of such resolution will constitute a material breach
of condition for which the remedy of Section 5.16.160 is applicable. (Liquidated

Damages. )

5.16.280 Continuity of service mandatory.

a. It shall be the right of all subscribers to contiﬁué receiving service
insofar as their financial and other obligations to a Grantee are honored. |

In the event of a Change of Grantee, or in the event a new operator acquires
the system, a Grantee shall cooperate with the City, new Grantee or operator in
maintaining continuity of service to all subscribers. During such period, Grantee
shall be entitled to the revenues for any period during which it operates the
system, and shall be entitled to reasonable costs for its services when it no
longer operates the system.

b. In the event Grantee fails to operaté the systerh foi ninety-six .(96)..,
consecutive hours vwithbt‘it prior approval of the City or without "jusrt cause; the
City may at 1ts option, operate the system or designate an operator unt.l such
 time as Grantee restores service under conditions acceptable tc the City or a
permanent operator is selected. If the City is required to fulfill this
obligation for a Grantee, the Grantee shall reimburse the City for all reasonable
costs or damages in excess of revenues from the system received by the City that

are the result of the Grantee's failure to perform.

5.16.290 Performance evaluation sessions.

a. The City and a Grantee shall hold scheduled performance evaluation

sessions within thirty (30) days of the fourth, eighth, twelfth, and sixteenth




anniversary dates of a Grantee's award of the franchise and as may be required by
federal and state law.

b. Special evaluation sessior.s may be held at any time during the term of a
franchise at the request of the City or the Grantee.

c. All evaluation sessions shall be open to the public and announced in a
newspaper of general circulation in accordance with legal notice. Grantee shall
notify its subscribers of all evaluaztion sessions by announcement on its system
between the hours of 7:00 p.m. and 9:00 p.m. for five (5) consecutive days
preceding each session.

d. Topics which may be discussed at any scheduled or special evaluation
session may include, but not be limited to, service rate structures; franchise
fee; liquidated damages; free or discounted services; application of new
technologies; system performance; services provided; programming offered; customer
cawplaints; privacy, amendments to this ordinance; Jjudicial and FCC rulings;

line extensiun policies; and Grantee or City rules.

5.16.300 New developments.

a. Subsequent to each Performance Bvaluation Session as set forth in
Section 5.16.290, the City Council shall have the authority to order a public
hearing on the provision of additional channel capacity by Grantee or on the
inclusion in the Grantee's cable system of "state of the art” technology or
upgraded facilities. Notice of such hearing shall be provided to Grantee and the
Public not later than thirty (30) days prior to such hearing. '

b. 1If after such hearing the City Council determines that (1) theré exists
a reasonable need and demand for additional channel capacity and/cr state of the

art technology or upgraded facilities, and (2) provision has been made or will be

made for adequate rates which will allow Grantee a fair rate of return on its




investment (including the investment required to provide the additional channels
and/or the state-of-the-art technology or upgraded facilities), and (3) will not
result in economic loss for the Grantee, the City Council may order Grantee to
provide a specified number of additional channels and/or specified state—of-the-
art technology or upgraded facilities. Without implying any limitations as to
other provisions of this ordinance, this Section is deemed a material provision

within the meaning of Section 5.16.180 of this ordinance.

5.16.310 Filings with city. All matters provided in this chapter to be filed

with the city, unless provided otherwise in this chapter, shall be filed with the

city manager.

5.16.320 Fiscal Report.

The Grantee shall file annually with the city manager no later than one
hundred twenty (120) days after the end of the Grantee's fiscal year, a copy of a
financial report applicable to the cable system serving Lodi, or its corporate
annual report, including an income statement applicable to its operations during
the preceding twelve (12) month period, a balance sheet, a statement of its
properties devoted to the cable system operations, by categories, giving its
investment in such properties on the basis of original cost, less applicable
depreciation, a statement of sources and application of funds; and a statement of
current subscribers and penetration reached for each class of cable service.
These reports shall be certified as correct by an authorized officer of Grantes
and there shall be submitted along with them such other reasonable information as

the City shall request.




5.16.330 Refusal of service.
Subject to Section 5.16.130, no person or entity in the existing service

area of the grantee shall be arbitrarily refused service; provided, however, that
the grantee shall not be required to provide service to any subscriber who does

not pay the applicable connection fee or monthly service charge or any other

charges as provided by this chapter or any resolution granting the franchise.




5.16.340 Service contract.

A. Before the grantee shall provide cable service to any subscriber, the
grantee shall obtain a signed contract from the subscriber containing a provision
substantially as follows:

Subscriber understands that in providing cable service (Grantee) is making

the use of public rights of way and that the continued use of these public

rights of way is in no way guaranteed. In the event the continued use of
such rights of way is denied to (Grantee) for any reason, (Grantee) will
make every reasonable effort to provide service over alternate routes.

Subscriber agrees he will make no claim nor undertake any action against the

City of lLodi, its officers, its employees, or (Grantee) if the service to be

provided by (Grantee) hereunder is interrupted or discontinued because the

continued use of such rights of way is denied to (Grantee) for any reason.

B. The form of the dgrantee's contract with its subscribers, shall be
subject to approval of the city manager with respect to the installation of this

provision.

5.16.350 Television sale or repair.

The grantee or any of its employees during their course of employment shall

A L P

not engage in the business of selling or leasing television or other receivers
which make any use of signals transmitted by its system, nor shall the grantee or

any of its employees during the course of their employment engage in the repair of

such receivers or the sale of parts for the same. This restriction shall not

apply to a converter that increases the capacity of the system that may be sold or

leased by the grantee to a subscriber.




5.16.360 Free service.

The grantee shall provide free of charge ba service drop for cable service
for all public and nonprofit private schools, city police and fire stations, city
recreation centers, and any additional municipal buildings designated by the city
council, provided that such locations are passed by transmission cable maintained
for the service cf paying subscribers. If the service drop exceeds one hundred
fifty feet, the grantee may charge for the excess footage on the basis of time and

materials.

5.16.370 Moving of buildings.

The grantee shall, on the request of any person holding a building moving
pemit issued by the city, temporarily raise or lower its wires to pemmit the
moving of buildings. The actual expense‘ of such temporary removal or raising or
lowering of wires shall be paid by the permittee. The grantee shall be given
not less than five working days advancenotice to arrange for such temporary wire

changes.

5.16.380 Unauthorized connections ~~ Tampering.

A, It is unlawful for any person, firm or corporation to make any
unauthorized  connection, whether  physically, acoustically, inductively,
electronically or otherwise, with any part of a franchised cable system within the
city for the purpose of taking or receiving television signals, radio signals,
pictures, programs, sound or electronic impulses of any kind for the purpose of
enabling himself or others to receive any ;uch television signal, radioc signal,

picture, program, sound or eiectronic impulses.




B. It is unla ful for any person, without the consent of the grantee, to
willfully tamper with, remove, obstruct or injure any cables, wires, devices or
equipment used for the distribution of television signals, radio signals,
pictures, programs, sound or electronic impulses of any kind.

5.16.390 Transfers and assigmments.

a. A franchise shall not be so0ld, assigned or transferred, éither in whéle
or in part, or leased, sublet, nor shall title thereto, either legal or equitable
or any right, interest or property therein, pass to or vest in any person without
the prior written consent of the City. Such consent shall not be withheld
unreascnably.

No such consent shall be required for a transfer in trust, mortgage, or
other hypothecation as a whole or in part to secure an indebtedness.

The proposed assignee must show technical ability, financial capability,

legal qualifications and general character qualifications as determined by the .-

City and must agree to comply with all provisions of the franchise and such
conditions as may be prescribed by Council expressed by resolution. City shall be
deemed to have consented to a proposed transfer or assignment in the event its
refusal to consent is not commnicated in writing to Grantee within one hundred
twenty (120) days following receipt of written notice of the proposed transfer or
assignment.

b. The Grantee shall promptly notify the City of any actual or proposed
change in or transfer of, or acquisition by any other party of, control of the
Grantee. The word "control"™ as used herein is rot limited to major stockholders
but includes actual working control in whatever manner exercised; Every change,
transfer, or acquisition of control of the Grantee shail make ‘the franchise

subject to cancellation unless and until the City shall have consented thereto,
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which consent will not be unreasonably withheld. For the purpose of determining
whether it shall consent to such change, transfer or acquisition of contrcl, the
City may inquire into the qualifications of the prospective controlling party and
the Grantee shall assist the City in any such inquiry.

c. A rebuttable presumption that a transfer of control has cccurred shall
arise upon the acquisition or accumulation by any person or group . of persons of
10 percent of the voting interest of the Grantee.

d. The consent or approval of the City Council to any transfer of the
franchise shall not constitute a waiver or release of the rights of the City in
and to the streets, and any transfer shall by its terms, be expressly subject to
the terms and conditions of a franchise.

e. In any absence of extraordinary circumstances, the City will not approve
any transfer or assigmnment of a franchise prior to substantial completion of
construction or reconstruction of proposed system.

f. In no event shall a transfer of ownership or control be approved without

successor in interest becoming a signatory to the franchise agreement.

5.16. 400 Access channels.

a. Each cable system franchised by the City of Lodi shall provide at least
one {1) channel dedicated to access for use by the public as well ac governmental
and educational agencies.

b. If the access channel is being utilized more than eighﬁy percent (80%} of
the time between 4:00 p.m. and 11;'oo’p.m. for twelve (12) consecutive weeks,
Grantee shall, upon written notice from the City, make additional cammunity access
channel(s) available for the same purposes(s), with a maximm of three (3)

community access channels to be dedicated for these said purposes(s).




c. Nothing in this section shall. require Grantee to construct additional
channel capacity to the syé»ﬁem for the sole purpose of providing additional access
channels.

d., Whenever any access chamnel is utilized less than four (4) hours per
day for six (6) days per week for twelve (12) consecutive weeks, the Grantee may
be permitted to utilize unused access channel capacity for different and
additional purposes, under rules and procedures established by the City.

e. Grantee shall record all requests for use ofaccess channel.
Whenever such records indicate in the opinion of the City Council that an
excessive number of people or programs are being turned away for lack of available
access chamnel capacity; or whenever the criteria in paragraph (b) are exceeded
for any one of the existing access channel uses, those access channels which have
been permitted by the City for "'interim" use by a Grantee shall each be restored

to public, goverrmental or educational use as applicable.

5.16.410 Waivers.

a. Any provision of this Ordinance may be waived at the sole discretion of
the City by resolution of the City Council.

b. Grantee may submit a request for waiver to the City Council at any time
during the franchise term. Such request for waiver may, at the sole discretion of
the City Council, be set for public hearing and a decision shall be made within
one hundred and twenty (120) Jays follov}ing the submission. Procedures for
modification of franchise obligations shall be in compliance with Section 625 of
the Cable Communications policy Act of 1984.

c. The City Council may authorize the economic, technical or legal

evaluation of such waiver request and Grantee shall be required to reimburse the

City for any expenditures incurred by City in connection with such evaluation.




d. This section is enacted solely for the convenience and benefit of the
Grantor and shall not be construed in such a manner as tec create any right or

entitlement for the Grantee.

'5.16.420 Required services and facilities.

a. A franchise application shall include a description of the grantee's -
system design and & description of the‘ broad . categories of programming and
sexrvices belng offered, including thiohal premium services, a description of
facilities beihg proposed for local origination programming, and facilities being
offered to various community institutions. The offer of the broad categories of
progi:anming and services contained within a Grantee's application shall be deemed
a binding offer of such Grantee for and to the benefit of the City and the
subscribers of Grantee. 1In the event a program originator ceases to provide a
service, or in the event the Grantee determines that other cable services may e
of greater benefit to subscribers, the Grantee may, subject to subsections b and
c, substit\itée or drop such services.

b. The system, after the incorporation of such substitute services, shall
satisfy the warranty made by Grantee to subscribers and potential subscribers in
its application for a franchise. The City Council, on behalf of system
sﬁbscribers, shall have the right to review any substitut_ion of service or change
in broad categories of programming that the Grantee' has made and may order a
change therein if it detennines", after due hearing on notice, that the warrantv
has been violated or that certain broad categories of programming and services
that were committed by Grantee in its Proposal are not being delivered. Any such
order shall issue (5nly after a public hearing( has been scheduled and beld; and

written notice of such hearing shall have been provided to the Grantee and to the
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public at least 30 days pribr to such hearing. Any such order may be enforced by
an approp;:iate action in the Courts of VCal.if,omia or of the United States. A
Grantee shall not, in relation to this section, be deemed to have waived any xight
accorded to a fra::chised cable television operator arising under the First
Amendment to the Constitution of the United States, or under the Cable
Communications Policy Act of 1984. B
c. Notwithstanding subsections a and b, a Grantee may, in accordance with
the Cable Commnications Policy Act of 1984, upon 30 days' advance notice to the
City, .rearrange, replace or renove a particular cable service required by the
franchise if:
(1) such service is no longer available to the Grantee; or
(2) such service is available to the Grantee only upon the payment of
a royalty required under section 801 (b) (2) of title 17, United States Code,
which the Grantee can document:
(a) is substantially in excess of the amount of such payment
required on the date of the Grantee's offer to provide sﬁch service, and
{(b) has not been specifically compensated for through a rate
increase or other adjustment.
Notwithstanding subsections a and b, a Grantee may take such actions to
rearrange a particular service fram one service tier to another, or otherwise
offer the service, if the rates for all of the service tiers involved in such

actions are not subject to requlation.

Section 5.16.430 Construction and technical standards.

a. Compliance with construction and technical standards.

Grantee shall construct, install, operate and maintain its svstem in a

manher consistent with all laws, ordinances and construction standards of the City
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of Lodi; The Standards of Good Engineering Practices for Measurements on Cable

Television Systems, published by the National Cable Television Association, 1983;
and detailed standards submitted by Grantee as part of its application, which
standards are incorporated by reference in the franchise agreement. In addition,
Grantee shall provide the City, upon request, with a written report of the results
of Grantee's annual proof of performance tests. In the event of the repeal of FCC
Rules and Requlations, Part 76, Grantee shall pay the costs incurred by the City
for any technical assistance deemed necessary by the City for obtaining
independent verification of technical coampliance with all standards. This
includes the costs that may be incurred by the City for checking compliance during

the evaluations required in Section 5.16.290.

b. Additional specifications

Construction, installation and maintenance of the cable system shall be
performed in an orderly and workmanlike manner. All cables and wires shall be
installed, where possible, parallel with and in the same manner as electric and
telephone lines. Multiple cable configurations shall be arranged in parallel and
buﬁdled with due respect for engineering considerations. Underground

installations shall be in conformance with applicable codes.

CGrantee shall at all times camply with:

(-1) National Electr.cal Safety Code {Natiocnal Bureau of Standards);
(2) National Electrical Code (National Bureau of Fire Underwriters);
(3) Bell System Code of Pole Line Construction; and

(4) The Standards of Good Engineering Practices for Measurements on Cable

Television Systems {(National Cable Television Association), 1983.




Furthermore, the system shall not endanger or interfere with the safety of
persons or property in the franchise area or other areas where the Grantee may

have equipment located.

SECTION 2. All ordinances and parts of ordinances in conflict herewith are

repealed insofar as such conflict may exist.

SECTION 3. This ordinance shall be published one time in the "ILodi News
Sentinel", a daily newspaper of general circulation printed and published in the
City of Lodi and shall be in force and take effect thirty days fram and after its

passage and approval.

Approved this day of

MAYOR
Attest:

ALICE M. REIMCHE
City Clerk




State of California
County of San Joaguin, ss.

I, Alice M. Reimche, City Clerk of the City of Icdi, do hereby certify that
Ordinance No. was introduced at a regqular meeting of the City Council of
the City of Lodi held

and was thereafter passed, adopted and ordered to print at a regular meeting of

said Council held by the following vote:
Ayes: Council Members - -
Noes: Council Members -
Absent: Council Members -

Abstain: = Council Members -

I further certify that Ordinance No. was approved and signed by the Mayor on
the date of its passage and the same has been published pursuant to law.

ALICE M. REIMCHE
City Clerk
Approved as o Form

RONALID M. STEIN
City Attorney




: The Honorable Mayor and
Members of the City Council

T0:
@‘ROM: City Manager

SUBJECT

Cable Television Ordinance

The attached letter written by Ms. Mary Helen Barro, General Manager,
King Videocable, addressed to the cable company's attorney, Mr. Robert
Mullen, provides an overview of the current procedures relative to
custamer service calls. Mr. Mullen asked that this memo be distributed
to City Councilmembers prior to tomorrcw night's meeting to allow
sufficient time for review.
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16 December 1985

Mr. Robert H. Mullen, Esq. d
Mullen, Sullivan & Newton
1111 West Tokay Street y

Lodi, California 95240

Dear Bob:

The following will provide you with an overview of our current procedures
relative to customer service calls, along with an update as to recent
improvements made throughout the system in this regard.

Additionally, we have prepared an estimate of costs which would be incurred
by King Videocable, and in turn our subscribers, should the City Council
request that we augment our present system of staffing.

CURRENT STATUS - CUSTOMER SERVICE CALLS

We have made major improvements here, following our “tune-up" of the system.
At present we are scheduling same-day or next-day appointments with no
difficulty. For customers who work we schedule either a first or last
appointment of the day. Example: Either between 8:00 AM and 9:00 AM or
batween 4:00 PM and 5:00 PM, to minimize the stay-at-home time for customers.
Another alternative we arrange is to call the customer approximately 15 to
20 minutes before our field representative will arrive at the customer's home.
The majority of customers are satisfied with either an AM or PM appointment.
The above arrangements take care of about 99.5% of our - :quests for service
calls. Should a customer not be able to be home between 8:00 AM and 5:00 PM
we will then schedule an appointment as soon after 5:00 PM as possible. We
do try to minimize these calls for cur daytime crew, however, in order to
minimize overtime pay expenses.

Afterhours and weekend requests for service are handled by our stand-by
perconnel. Calls are answered by our telephone answering service, who then
calls our stand-by Technician.

Qur stand-by technician is called immediately under the following conditions:
1. Any individual reportiny either "no cable" or “snow on all channels.”

2. Any area outage, or five (5) or more calls from a specific area reporting
a similar reception preblem.

3. Any emergency situation reported by the police, fire department, or other
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emergency response agency or public utilities which require cooperation/
assistance from King Videocable, regardless of the hour.

4. After 9:00 PM, seven days per week, the stand-by technicial is called
for those cases involving area outages and emergencies only. Individual
calls for "no cable" or “snow on all channels" are handled as socn as
possible after daybreak the following morning. Customers with minor
break-up of pictures on one or more channels are scheduled on a 7irst-come,
first-served basis the next day, Monday through Friday. R

Please keep in mind that to send a technician out after dark on calls which
require climbing poles and checking mid-strand sections of cable/amplifiers
is extremely dancerous, and that our staff often require daylight in order to
complete repairs.

WEEKEND SERVICE CALLS

King Videocable has attempted to provide weekend inscallations and service calls
for our customers, but with very poor results. Regretably, customers make
appointments and then fail to stay home. This results in a great unnecessary
expense for the company, and in turn, our subscribers.

From June 1, 1985 through December 1, 1985 we experienced the following
percentage of customers not at home to keep appointments:

DAYS OF THE WEEK IHSTALLATIONS SERVICE CALLS
Monday - Friday 10% ' 10%
Weedends 30 to 40% 40 to 50%

During this time we also kept our offices open on Saturdays for walk-in customers.
At first, only one or two per day came in. Later a few more, but never more than
five or six persons came in during any given day, for the entire period.

As a result, we have informed our customers that cur offices would no longer be
ocen on weekends, effective December 1, 1985. While we do respond to "no cable",
"snew on all channels", area outages and emergencies evenings and on weekends,

we no longer schedule appointments for minor service and installations after hours
and on weekends. TO DATE WE HAVE HAD NO COMPLAINTS ABOUT THIS CHANGE IN POLICY.

COMPARISON OF KING VIDEOCABLE/PACIFIC BELL/P.G.& E. RESPONSE POLICIES

King Videocable's service response guidelines compare very favorably with those
of the telephone and gas companies, which follow:

Pacific Bell

The telephone company will no longer come to the home to service telephone
equipment unless thelr records indicate that a customer is leasing their equipment.
If there is static on the line or phone service is totaily out, the telephone
company will respond as follows:

S «rf}a&m
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1. AM or PM appointments are scheduled on a first-come, first-served basis.
Commercial customers are given a 4-hour block of time, while residential
customers are given a 6-hour block of time during which the repairman will
arrive, depending on the time of day the problem is reported, Monday thru Friday.

2. The repair crews are on duty from 8:00 AM to 6:00 PM. Telephones are
are answered between 7:00 AM and 9:00 PM by a combination of office and
part-time office personnel. After 11:00 PM an on-call individual gets the
call. Customers who call after 8:00 PM evenings must wait until the next
day for repairs, beginning at 8:00 AM.

3. The only exception to the above policy is a "critical service business"
such as a hospital, police, fire department, etc., or an individual with
a medical emergency situation.

4. The telephone company will make appointments for service Saturdays, if a
customer cannot be helped during the week. However, the only customers who
will receive repair service on Sundays, are those noted in item 3 above,
i.e. critical service or medical emergency cases.

P.G.& E.

Usually, P.G.& E. likes to schedule appointments for the next day, with the
customer waiting between 9:00 AM and 5:00 PM, Monday through Friday. However,
they do have alternatives as follows:

1. P.G.& E. will respond to an emergency round the clock, with a minimum
response block of two hours.

2. Anything short of an emergency gets next-day service, preferably all-day
waits. They will schedule AM or PM.. If a customer calls in the AM,
sometimes they can get a PM appointment for the same day. But usually, it's
a next-day AM or PM arrangement. Non-emergency calls are not set on Sundays.

However, even with P.G.& E., emergencies are scheduled according to the work-
load for that date, regardless of which day of the week it is.

AUGMENTING KING VIDEOCABLZ STAFF/SERVICE

Under our current system, with full staff and cffice hours available Monday
through Friday, 8:30 AM to 5:00 PM; with a telephone answering service and one
stand-by technician available the balance of the 24-hour period, our annual
costs are approximately $12,000.00 for the period from 5:00 PM to 8:30 AM Monday
through Fridays and weekenis.

rojected costs for extending our services as indicated in the City Attorney’s
memorandum to His Honor the Mayor and Members of the City Council, dated
December 6, 1985 for this same block of time are approximately $168,850.00.

This represents an increase to the Basic Customer of approximately $1.70 per month.
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Of course, these estimated figures are based on 1985 rates and salaries and
would be augmented as applicable for 1986 and beyond.

A modified plan with an additional two office personnel plus a part-time
technician working the 5:00 PM to 11:00 PM shift, Monday through Friday, with
the answering service taking over the balance of the time, calling a

stand-by technician, would increase costs by approximately $50,000 to $65,000.00
annually, depending on the arrangements. If these additions were made, the
approximate monthly increase to our customers would be $.63.

King Videocable would be willing to consider these added expenses to ourselves

and our subscribers, if the Mayor and City Council request that we do so.

However, in view of the great improvements we have made in recent months, both

in quality of pictures and service responses, it is our opinion that our customers
will be unwilling to absorb the additional expense.

Sincerely,
Mary Zelen Barro
General Manager

MHB:a

cc: Mr. Richard D. Shay
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MEMORANDUM

TO: Cliente Whose Communities Are Served
By Privatsly=-Owned Cable Television Systems

FROM: Alan J. Roth, Joseph V Eaton and Donald Weightman
ax . X5

DATE: Decemba¥ 2, 1985

RE: Legal Rackground to Supreme Court Case on Cable

Franchiging and the First Amendment

As you know, last year the cable industry and the
National League 8f Cities negotiated compromise federal
legislation on gable television. The legislation took away most
of the Cities’ prats authority over cable television but confirmed
the cCities’ auth®rity over franchising. Now, the cable industry
has launched a nusider of broad constitutional attacks on the
cities’ franchising authority and on related pro-city provisions
of the the 1984 @fable Act. In an important case now before the
Supreme Court (“Brefeyred”), the cable company plaintiff and its

allies are challenging the Los Angeles franchising process on
constitutional g¥eunds.

The cage arose when the City of Los Angeles denied a
request for a franchise submitted by Preferred Communications
Inc. (PCI). PEI took the City to court, arguing on
constitutional g¥eunds that (1) the Clty may not choose which
among the several @able applicants will be allowed to use City
rights of way and {(2) the City lacks authority to impose system
requirements (suéh as channel capacity requirements, leased
access and publig #ccess) as a condition of granting the
franchise. The e#8ge did not go to trial. 1Instead, the City
moved to dismigs PCI’s complaint. The District Court granted the
city’s request, but the Court of Appeals reversed the District
Court’s dismissal of PCI’s complaint. See Preferred

Communications, Ing, v. Citv of Ios Angeles, 754 F.2d 1396 (9th
Cir. 1985).

The Court of Appeals characterized the question before
it as follows:

Can the City, consistent with the First
Amendment, limit access by means of an auction
[franchising] process ... to a single cable
televigion company, when the ... [facilities]
are physically capable of accomodating more
than ong system? '
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754 F.2d at 1401. The Court of Appeals concluded that the First
Amendment foreclosed the City from granting an exclusive
franchise if the City’s public rights of way could accommodate
more than one cable system. Given the procedural posture of the
case, the Court credited PCI’s factual arguments (subject to
being proved or disproved at trial) that there is room for PCI on
the poles and that cazble is not a natural monopoly in Los.
Angeles. 1/ Also, the Court found that the City had not yet
shown an exclusive franchise was justified to avoid undue
disruption of public rights-of-way. :

As part of its First Amendment analysis, the Court of
Appeals concluded that the City’s utility poles and public rights
of way become a public forum once they are offered to a cable
system, and the City may not forecleose additional cable systems
if there is room.

The City may not [through the cable
franchising process] solicit ”bids” fron
prospective speakers and deny access to its
facilities to all save the highest ”bidder”...

* * % *

Instead, the City must content itself with
uniformly applying to all applicants
regulations tailored to minimize the burden on
public resources and granting franchises to
all who are willing to satisfy the City’s
legitimate conditions.

754 F. 24 at 1409.
What are the implications of the case for your City?

The decision means that a community may not act
arbitrarily to limit the number of cable television franchises.
Thus, if two or more cable systems apply to use utility poles and
public rights of way, a City would need to consider whether all
of the qualified applicants can be accommodated without undue
disruption of the public rights-of-way and without the kind of
destructive competition that would result in inadequate service
to subscribers or would endanger the public safety. We see
nothing wrong in requiring Cities to consider such issues and
would not recommend that you participate in the case at the

1/ Hence, the Court did not consider whether the Los Angeles
franchise process would pas: muster under the First Amendment if
only one system could be accommodated on public rights of way, or
if economically only one system could survive in the City.




Supreme Court if that were all that were at stake. However,
there are aspects of the Ninth Circuit decision which are
troubling, and there is a danger that the Supreme Court may
decide the case in a way that undercuts local regulatory
authority over cable.

First, there are suggestions in the opinion of the Court
of Appeals that cable television is not a natural monopoly, and
therefore requlation by the City is not justified. However, in a
City where the Cable system is in fact a natural monopoly, the
City must have authority to regulate it; and requiring multiple
franchising would simply lead to destructive competition and a
serious risk of collapse of service or inadequate service. The
question of natural monopoly should be left to each community to
decide, subject to judicial review for cable applicants to guard
against any arbitrary denial of their rights. Cities should warn
the Supreme Court that destructive competltlon or ineffective
competition are real possibilities in some communities,
justifying exclusive franchlslng or limitations on the number of
cable systems in those communities.

Second and perhaps most worrisome, if the Supreme Court

finds that cable systems have a very broad freedom to speak or to

be silent, it may pe difficult for Cities to require, for
example, that cable systems serve in less profitable
neighborhoods, or provide public access channels for others to
exercise their freedom of speech. You need to protect yourself
on these issues by arguing for regulatory authority to require
such services in the case before the Supreme Court.

Third, it is important to fight the cable systems’
likely argument to the Supreme Court that the Court of Appeals’
decision in Preferred did not go far enough and cable systems
cannot be regulated no matter what.

We attach a recent article on the potentially vast
1mp11catlons of the Supreme Court’s review of the Ninth Circuit’s
decision in the Preferred case.

Attachment
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Supreme Court To Hear
Case Challenging Franchising
On First Amendment Grounds

By J.L. Freeman
Washington Bureau Chiet

WASHINGTON, D.C.—Set-

L ung the stage for what could be

 a landmark ruling on the Firn

Amendment rights of cable
television operators. the U.S.
Supreme Court Nov. 12 said it
would hear urguimentsin a suit by
a Los Angeles operator challeng-
ing the city s [ranchising process.

The Ninth Circuit Court of
Appeals last spring ruled that the
city could not prevent the cable

“Cab ¢'s been huffing
and puffing wanting to
“eeta First Amendment

' case to the Supreme
Court .. .Sohere wego.”
—cable attorney

operator, Preferred Communi-
cations Inc., from stringing wire
for cable service in an area
aiready served by another oper-
ator as long as there was enough
- room on utility poles for a second
cable. The lower court held that
Preferred had 2 First Amend-
ment right 1o provide service.
But attorneys here last week
said that the case could have
implications far bevond the issue
_ uf how many cable operators may
¢ serve an area. [toould, they said,
¢ cither provide major legal foun-
dation for city regulation of cable,
reversing a long pattern of dere-
gulatory laws and rulings, or, on
the other hand, could establish
full First Amendment rights for
operators, giving them important
ammunition for chslieges to
many of the city, state and
federal rules that govern cable

service.

last week said the Supreme
Court’s move took them by com-
plete surpise, and both sides said
they feared what it could mean
for their clients. Of the several
cable First Amendment cases
now before lower federal courts,
Preferred, because there has

never been s court ruling on the

e B

Cable and city attorneys here |

! facts of the came. seemed the

riskiest, they said.

Although the Supreme Court
has dealt with cable cases before.
this will be the first case that
emphasizes cable operator First
Amendment rights in city fran-
chising process.

“This has 1o be viewed as a roll
of the dice for the entire kitty.”
said Nick Miller of Miller &
Young, who represents several
cities. “Any attorney has to get
nervous looking at that.”

" Following standard court 7o~
cedure, Los Angeles will file its
opening brief about Jan. 1 with
Preferred responding about Feb.
1. Oral arguments would be in

" March or April vith a decision by

July 1 when the court term ends.
The attorneys noted the Supreme
Court has overturned the Ninth
Circuit more often than any other
circuil in recent vears.

*“In terms of the applicants, the
two black businessmen who own
Preferred. we're disappointed
this action will mean about a one-
vear delay in their starting their
cable business,”” said Sol
Schildhause of Farrow, Schild-
hause & Rains which represents
Preferred. “But for the cable
industry vee're delighted.

*“There are a lot of cases pend-
ing out there in a lot of circuit
courts,” Mr. Schildhause said.
“We're hoping the Supreme .
Court here will set clear ground |
rules so there won't be any weird -
pioneerng out there that could
get the cable industry in trouble.

H

|

*{Lead attorney Haroid) Far-
row’s confident we'll win thisone,
the Supreme Couri will say cable
has First Amendment rights,” he
said. “But that doesn’t mean
cities won'l be able to do any-
thing.”

National Cable Television
Association president James
Mooney issued the following
statemnent: ~ We would rather that
this case have gone back for trial
in the lower courts, because the
issues involved have never been
argued on the menits. But, if the
Supreme Court wants to take a
look at cable’s First Amendment
rights, then I think we have a
good case tomake. Three appeals
courts lin four cases) recently
have ruled that cable operators
enjoy First Amendment protec-
tion, and we hope the Supreme
Court will also adopt that view.”

Both city and cable attorneys
last week emphasized no one cun
predict what the high court will
do on any case and thet it could
rule for either side, issue only a
narrow ruling, or send the case
back for trial on the facts.

“What we would hope 1o
gain,” said ity attorney Norman
Sinsl, “is a clear statement by the
court that while there are clearly
First Amendment righ:s protect-
ing cable operators in their edi-
tosial channel-choosing capacity,
those rights cannot be extended
to interfere with a fairly run,
objective franchising process.”

A loss of city franchising abil-
ity “would be an ultimate loss 10
the public.” said Mr. Sipel, .
of Arnold & Porter. “The entire
struciure would fall,” he said.




and only wealthy neighborhoods

would get cable service.

*The whole concept of fran-
chising is at issve here,” agreed
one prominent cable attorney
who asked that his name not be
used. But he expressed concern
that the Supreme Court might
narrow the lower court's outline
of cable’s rights. “Clearly their
concern cannot be to expand

Preferred's holdings because

they're about as broad as they
could be. So, therefore, the high
court has to be concerned with
restricting the holdings in Prefer-
red,” he said.

As one NCTA official said, -

“One of the problems with Pre-
Jerred isit'shard to say precisely

- what issue that case presents.

That decision tends to wander

. around a bit.”

According to Jack Cole, of

Cole Raywid & Braverman. and
. a leading cable attoreney, a key

to the case will be whether the
Supreme Court rulesthat a [ran-
chise is a right under the First
Amendment or that a franchise
is a privilege under the.First
Amendment. Cities, he noted,
could regulate a privilege more
than a right.

“There are lots of people in the
cable industry very nervous
about this case, no matter which
way it goes,” said another cable
attorney who asked his name not
be used. If the Supreme Court
agreed with Preferred, the attor-
ney said, any number of oper-
ators could build an area. A
great many people like the de fac-
to exclusive contract—they're

concerned with how many, what
concessions a city can get in

exchange for that contract. If
those are reasonable, they would
rather have the status quo than
open-season on franchising.”
According to Mr. Miller, a 100
percent city win would overturn
many recent Federal Communi-
cations Commission and Con-

| gressional actions which deregu-

. lated cable.

. Amendment law rather than on:

Because the case was never
tried at the lowest court level and |

. therelore has no factual record.

Miller said, the court prob-
 will act on general First .
-n~ specific Los Angeles situa- -
tion. ““That's a high-risk case for
both sides,” he said.

I think it's good that the
Supreme Court is going to look
at the issue of First Amendment
rights for cable operators in terms
of franchising,” said cable attor-
ney Jay Ricks of Hogan & Hart-
son. 1 don't think Preferred is
the best case for that because
there is no factual record. I find
that to be an unusual and troubl-
ing aspect.”

However, a city attorney who
asked that his name not be used
said cities always lose when a
court deals only with the theore-
tical aspect of cable. *“This s not
the case the cities wanted before
the Supreme Court,” the attorney
said.

“Cities win when courts under-
stand what cable is,” the attorney
said. “Cities lose on theorectical
cases.”

Robert Ruxin, of Preston,
Thorgrimson, Ellis & Holman,
represents major cities and agreed.

The case is dangerous because
courts needed a record to “have
a more complete understanding”
of the “reality” of cable, Mr.

Ruxin said. referring to natural

monopolies and broken franchise
promises.

The attorneys last week also
noted the Supreme Court ruling
here would have some impact on
at least two other cases of major
importance to the cable industry.
But they said they weren't sure
what that impact would be.

The high court has been ask-
ed to hear Quincy-Turner, a case
in which the appeals court here

¢ ruled FCC regulations that cable

|

operators carry all local broad-
cast signals violated First
Amendment rights 6 cable
operators and programmers.
Also, now before the full Ele-
wenth Circuit Court of Appealsis
Florida Power v. FCC, a case in
which a three judge panel ruled
the 1973 pole attachment act was

{ unconstitutional and that the

FCC could not regulate rates
cable operators pay utilities for
space on poles.

The National League of Cities
will back up Los Angeles, said
Cynthia Pols, NLC counsel. * We
stand to gain a lot possibly, ™ she
said. “The whole question of
cable operators being like news-
papers will be put to rest.”

If the court rules that cable has
rights similar to those of news-
paper publishers, and that tele-
phone poles are public forums on
which asiyone can speak “then
that doesn't leave much to regu-
late,” Ms. Pols said. If the court
said cable was a full First Amend-

. ment speaker but poles were not

H
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- 3upreme Court . . . .50 here we
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i public forums, then cities would

still have some regulation author-
itv, ahe raid.

*In this area we've losi in every
circuit we've been in,” Ms. Pols
said.

Concluded another cable
attorney: “Cable's been hulfing
and puffing wanting to get a First
Amendment rights case to the

gf)." G
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TO: Clients Whose Communities Are
Served by Privately Owned Cable *
Television Systems

.

Re: Supreme Court Case on Local Franchising
Authority

Dear Clients:

The purpose of this letter is to alert you to a case now
before the Supreme Court concerning the franchising of cable
television systems, City of Los Angeles v. Preferred
Communications, Inc., No. 85-390. 1In that case, the Supreme
Court will consider for the first time whether the First :
Amendment rights of cable operators prohibit a City from granting
an exclusive cable television franchise. We discuss the legal
issues (and their background) in more detail in the enclosed
short memorandum. Please pass this letter and memorandum along
to all city officials who deal with cable television issues. The
case is important to you because the Supreme Court's decision may
affect franchising or refranchising in your community. It may
also affect your ability to oversee cable television in your
community, to negotiate effectively with cable television
operators, and to enforce promises made by those operators.

Given the importance of the issues involved, we plan to file an
amicus curiae brief with the Supreme Court on behalf of our
interested cable-affected clients, in support of City regulatory
authority. Your City may want to join in that brief.

Other City groups will probably also file amicus briefs, 1/
but we do not know whether those other briefs will cover the key
points that we shall cover on behalf of our interested clients,
as described in the enclosed memorandum. Because the brief must
be filed by the end of December, please let us know by December

1/ Among the groups considering filing amicus curiae briefs is the
National League of Cities.
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20 if you wish to join in the brief, especially if you have any

~ideas or suggestions you would like tc see incorporated in the

brief. We expect the total cost of this effort tc be no more
than $15,000; we will not charge any individual city or community
participant more than $750 and will charge less if enough cities
join or total costs do not reach $15,000. Participants would
also receive a follow-up analysis of the Supreme Court's ultimate
decision in the case and the implications of that decision for
franchising and related community concerns. 1In any event, it is
important for your City to keep a careful watch on this case
because of the effect it will likely have on negotiations and
litigation between civies and cable operators. If you have any
questions, please let us know.

Sincerely,

Alasn | QAT g D

Alan J.Roth
Joseph Van Eaton

Donald Weightman

JVE :mer

Enclosure

-
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King Videocable Company 55 Saioms s
209/369-7451
: An Affliate of King Broadcasting Company

December 16, 1985

Mr. Thomas A. Peterson
City Manager

City of Lodi

221 West Pine Street
Lodi, California 95240

Dear Tom:

This letter is in response to your request for a written statement régarding
our services to customers wishing to block out the Playboy Channel on cable
television.

As I explained, current technology provides for scrambling of the video portion
of all premium services, including the Playboy:Channel. However, there may

be brief periods (two to three seconds) when the video may be recognizable on
certain televisior sets, depending on the electronics of those sets. The vast
majority of telev.sion sets will have a totally scrambled picture virtually all
of the time. The audio portion of the signals is not scrambled at this time.
However, we have found that, again - depending on the electronics of the TV
set, the audio portion of the signal may also be distorted.

For those subscribers wishing to totally block out both the visual and audio
portions of a given signal, we provide a Parental Control Unit which can be
obtained for a one-time deposit of $15.00. When the subscriber wishes to return
the control unit, we will return $10.00 of the deposit. $5.00 is retained in
order to cover costs of servicing it and returning it to stock for re-issue.

You zhould know that, from time to time, two other premium services (Showtime

anc HBO) may also contain programming considered to be of an adult nature. If
subscribers also wish.to block out these services, they may do so by obtaining
a Parental Control Unit programmed to the channel in question.

Another method of blocking out both the audio and visual signal of a particular
channel is for the subscriber to obtain a Hamlin Converter which is available at
a monthly rate of $2.00. Qur Hamlin Converters can be programmed to block out
certain channels completely. This must be done by our technical personnel and
subscribers are strictly prohibited from tampering with our converters, as they
may damage the equipment and be liable for a replacement charge of $200.00.

The electronics industry is expanding and developing at such a rapid rate,‘it's

difficult to keep pace with the latest developments. However, we are constantly
on the look-out for new equipment that will help us improve the quality of service

pEC 1TSS
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for our customers. One such recent development is a new remote control converter
introduced by Pioneer. We have ordered 300 but they are already on back-order

at the factory. The new Pioneer Remote Converter can be programmed much more
easily to block out certain channels. However, programming will still have to be
donelbglour technical personnel. As soon as they arrive, we will make them
available.

Please note that with the exception of Mrs. Dot Kurst, we have had no complaints
about the audio on the Playboy Channel for over a year. Parents who do not wish
to receive the audio, simply request the Parental Control Unit. We have had no

requests for Parental Control Units to block the audio of dther premium services.

All new King Videocable subscribers are informed, in writing, that the Playboy
Channel, and on occasion Showtime anc HBO as well, contain programming of arn
adult nature. They are also notified of the availability of the Parental Control
Unit and programmable converter.

We will continue to inform all new subscribers of the audio and video blocking
equipment which we provide. Additionally, as new electronic developments are
introduced, we will make them available to our interested subscribers whenever
possible.

I hope I have answered all your questions as weil as reassured you that we have

taken every measure possible, to provide desired protections for our customers
in this matter. If you need additional information, I'm as near as the telephone.

Sincerely,

Mary /Z;n Barro

General Manager

MHB:a

cCc: Mr. Robert H. Mullen, Esq.
Mr. Richard D. Shay
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Novesber 27, 1985 e L

Ms. Mary Helen Barro R
Manager, King Videocable ' : DRI
1521 S. Stockton Street ' -
Lodi, CA 95240

Dear Mary Helen:

This is a follow up to our telephone conversation earlier today
concerning the operation of the Playboy charmel on our cable
television system. It is my understanding that the picture on
this channel is "scrambled" so that only those subscriding to this
service receive a picture which can be viewed. The sound is

. © something else again. You have advised me that it is not possible

" to "scramble" the sound at this time. You also advised me that
you have ordered new equipment which will make it possible to
‘scranble the sound transmission when this equipment is installed

 in the hame, similar to your present parental control devices.

.. However, I also understand that your custcmers who do not-have

" this equipment ‘installed in their homes will still receive

. unscrambled Playboy channel sound.

I would appreciate a written response from you as to how your AT
.. company proposes to address this issue in the future.

Sincerely,

////’* Eryr—
Thomas A. Peterson
City Manager

" mp/1n
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