
AGENDA ITEM -::J: ..... I 
CITYOFLODI 

COUNCIL COMMUNICATION 
TM 

AGENDA TITLE: 

MEETING DATE: 

PREPARED BY: 

Adopt Resolution Appointing D. Stephen Schwabauer as Interim City Manager and 
Approving the Related Employment Agreement 

February 5, 2014 

City Manager 

RECOMMENDED ACTION: Adopt Resolution Appointing D. Stephen Schwabauer as Interim 
City Manager and approving the related employment agreement. 

BACKGROUND INFORMATION: Pursuant to direction received at the Closed Session meeting held 
on January 14, 2014, a draft employment agreement with D. 
Stephen Schwabauer is attached for Council consideration and 
approval. The interim position will receive a ten percent increase in 
pay over the City Attorney position. Mr. Schwabauer would revert 
to City Attorney in the event the Interim City Manager contract is 
terminated or expires. 

FUNDING: Mid-year appropriation from budget savings in City Manager salary. 

FISCAL IMPACT: $14,000. 

City Manager 

APPROVED: ::u Bartlam, City Manager 



RESOLUTION NO. 2014-19 

A RESOLUTION OF THE LODI CITY COUNCIL 
APPOINTING D. STEPHEN SCHWABAUER TO 

THE POSITION OF INTERIM CITY MANAGER AND 
APPROVING THE EMPLOYMENT CONTRACT 

------------------------------------------------------------------------------------------------------------------------------------
NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council does hereby 

appoint D. Stephen Schwabauer to the position of Interim City Manager for the City of 
Lodi; and 

BE IT FURTHER RESOLVED that the City Council hereby approves the 
employment contract attached hereto marked as Exhibit A. 

Dated: February 5, 2014 
------------------------------------------------------------------------------------------------------------------------------------

I hereby certify that Resolution No. 2014-19 was passed and·adopted by the City 
Council of the City of Lodi in a regular meeting held February 5, 2014, by the following 
vote: 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

COUNCIL MEMBERS- Hansen, Johnson, Nakanishi, and 
Mayor Katzakian 

COUNCIL MEMBERS- None 

COUNCIL MEMBERS- Mounce 

COUNCIL MEMBERS- None 

2014-19 

JOHL-OLSON 
City Clerk 



EMWLOYMENTAGREEMENT 
(Interim City Manager) 

This Employment Agreement ("Agreement") is made and entered into effective as of February 6, 
2014, by and between the City of Lodi, a municipal corporation, hereinafter called "City," and 
D. Stephen Schwabauer, hereinafter called "Employee," both of whom agree as follows: 

RECITALS 

WHEREAS, City desires to retain the services of Employee on an interim basis to perform the 
functions of the City Manager; and 

WHEREAS, Employee is agreeable to serving as Interim City Manager on the terms and conditions 
set forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties hereto 
agree as follows: 

1. GENERAL: 

City hereby agrees to employ Employee as the Interim City Manager of the City 
commencing on February 6, 2014 and Employee agrees to perform the functions and duties 
of the Interim City Manager as of that date. 

2. DUTIES AND RESPONSIBILITIES: 

(a) Employee shall perform all the duties of the City Manager as of the date set forth in 
Section 1. 

(b) Employee shall serve as the City Manager of the City and he shall be vested with the 
powers, duties, and responsibilities set forth in the Lodi Municipal Code and the laws 
ofthe State of California. Employee shall perform the functions and duties specified 
under the laws ofthe State of California; the Lodi Municipal Code; the Ordinances 
and Resolutions of the City; and such other duties and functions as the City Council 
may from time-to-time assign. 

(c) Employee agrees to devote his productive time, ability, and attention to the City's 
business. For the duration of this Agreement, Employee shall not hold secondary 
employment, and shall be employed exclusively by the City, subject to any 
exceptions approved in writing by the City Council. As an exempt employee, 
Employee shall not receive overtime or extra compensation for work performed 
outside normal business hours. 

(d) . Employee has discretion as to his work schedule but must devote an average of at 
least forty ( 40) hours per week to the job. 
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3. COMPENSATION: 

During the term of this Agreement, City agrees to pay Employee an annual salary of 
$154,000 per year (which is a 10% increase over Employee's salary as City Attorney). 
Employee shall continue to receive the benefits of the Employer paying all traditional 
employer costs, including, without limitation, FICA, Medicare, unemployment 
compensation, and workers' compensation, as set forth in the City Attorney Agreement, 
dated July 21,2004, as amended by the attached addenda and City Council Resolutions, all 
attached hereto as Exhibit A and incorporated herein (the "City Attorney Agreement"). 

4. EXPENSES: 

Employee shall be reimbursed by City for reasonable out-of-pocket expenses incurred in the 
course and scope of his employment in accordance with City reimbursement policies. 
Employee shall not be provided an automobile or automobile allowance, but Employee shall 
be reimbursed for travel expenses in accordance with City's travel policies. 

5. BENEFITS/INSURANCE/RETIREMENT: 

During the term of this Agreement, Employee shall continue to receive the identical benefits 
as set forth in the City Attorney Agreement. Employee shall retain all benefits with the City 
accrued as of the effective date of this Agreement. 

6. TERM: 

The term of this Agreement will expire on August 6, 2014, unless extended or terminated 
earlier as provided in this Agreement. · 

7. TERMINATION: 

Notwithstanding the term of this Agreement, as set forth in section 6, either party may 
terminate this Agreement earlier than the expiration of the term as follows: 

(a) Termination by Employee: Employee may terminate this Agreement, with or 
without cause, by giving the City a minimum of twenty-one (21) days' written notice 
in advance of termination. During the notice period, all the rights and obligations of 
the parties under this Agreement shall remain in full force and effect and Employee 
shall be entitled to all earned compensation. 

(b) Termination by City: Employee is an at-will employee, and Employee acknowledges 
such. The City Council may terminate this Agreement at any time, with or without 
cause. Notice oftennination shall be given to Employee in writing. As used in this 
section, "cause" shall mean one or more of the following: (i) conviction of a felony; 
(ii) continued abuse of non-prescription drugs or alcohol that materially affects the 
performance of the City Manager's duties; (iii) repeated and protracted unexcused 
absences from the City Manager's office and duties; or (iv) gross mismanagement 
and/or acts of moral turpitude (including, but not limited to, a misdemeanor arising 
out of Employee's duties pursuant to this Agreement, willful abandonment of duties, 
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or a pattern of repeated, willful, and intentional failure to carry out the clear, 
unambiguous, materially significant and legally constituted policy decisions of the 
City Council). In the event of a tennination without cause, the City Council shall 
endeavor, but shall not be required, to provide Employee a minimum of fourteen (14) 
days' written notice in advance of tennination. During the notice period, all the 
rights and obligations of the parties under this Agreement shall remain in full force 
and effect and Employee shall be entitled to all earned compensation. In the event 
the City tenninates this Agreement for cause, then the City may tenninate this 
Agreement immediately. 

8. MODIFICATIONS: 

No modification of this Agreement shall be valid unless said modification is in writing and 
signed by both parties. 

9. CONFLICT OF INTEREST: 

Employee shall also be subject to the conflict of interest provisions of the California 
Government Code and any conflict of interest code applicable to his City employment. 
Employee is responsible for submitting to the City Clerk the appropriate Conflict of Interest 
Statements at the time of appointment, as periodically required by law thereafter, and at the 
time of separation from the position. 

10. INDEMNIFICATION: 

In accordance with and subject to the provisions of California's Government Claims Act 
(Government Code §825, et seq.) and any other applicable law, City shall defend, indemnify, 
and hold harmless Employee in any civil action against and for all losses sustained by 
Employee in direct consequence of the discharge ofhis duties on the City's behalf for the 
period of his employment. City shall defend, indemnify, and hold harmless Employee 
against any tort, professional liability claim or demand or other civil legal action, whether 
groundless or otherwise, arising out of an alleged act or omission occurring in the 
perfonnance of his duties as City Manager. City may compromise and settle any such claim 
or suit and pay the amount of any settlement or judgment rendered thereon. Whenever 
Employee shall be sued for damages arising out of the performance of his duties, the City 
may provide defense counsel for Employee in such suit and indemnify him from any 
judgment rendered against him; provided that such indemnity shall not extend to any 
judgment for damages arising out of any willful wrongdoing. Said indemnification shall 
extend beyond tennination of employment and the otherwise expiration of this Agreement to 
provide protection for any such acts undertaken or committed in his capacity as City 
Manager, regardless of whether the notice of filing of a lawsuit occurs during or following 
employment with the City. 

11. ABUSE OF OFFICE 
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forth in Government Code section 53260, concerning the maximum cash settlement in an 
employment contract, and Government Code sections 53243 through 53243.4, limiting 
and/or restricting payment or continued retention of severance payments and/or legal 
criminal defense payments should Employee be convicted of a crime involving an abuse of 
office or position. "Abuse of office or position" for purposes of this Agreement, shall be as 
defined in Government Code section 53243.4 which provides: "'abuse of office or position' 
means either of the following: (a) An abuse of public authority, including, but not limited to, 
waste, fraud, and violation of the law under color of authority. (b) A crime against public 
justice, including, but not limited to, a crime described in Title 5 (commencing with Section 
67) or Title 7 (commencing with Section 92) of Part 1 of the Penal Code." 

12. EFFECT OF CITY ATTORNEY AGREEMENT: 

Except as set forth herein, the terms and conditions of the attached City Attorney Agreement 
shall be tolled, stayed, and held in abeyance during the pendency of this Agreement. The 
City Attorney Agreement shall be immediately reinstated upon the termination of this 
Agreement, regardless of whether this Agreement is terminated by Employee or the City 
(with or without cause), by expiration of the term, or otherwise. 

IN WI1NESS WHEREOF, City and Employee enter into this Agreement as of the day and year first 
above written. 

CITY OF LODI, a municipal corporation EMPLOYEE 

By: ______________________ __ By: ________________________ _ 
PHIL KATZAKIAN, Mayor D. STEPHEN SCHW ABAUER 

APPROVED AS TO FORM: 

JONATHANP. OB 
Kronick Moskovitz Tiedemann & Girard 
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CITY ATIORNEY EMPLO)"MENT AGREEMENT 

!EXHIBIT AI 

This Agreement is· made ~d enter~.ll into -as of July 21, 2004, by and between the. City of 
. Lodi, a municipal eoipemtion, li&~i-er -~ailed "City, ~d D. Stephen Schwabauer, 
herein~er c~lled ''Bm.pl.oye:~,"bo:tln}fwhmnagree as foll.ows: 

RECITALS: 

It is the desire of the City to retain the s~rviOO$. Q.f ~plQ-yee, agi:l tb provide 0 inducement 
.. for him to remain in such ~1())1.nltmh.Jnakepossib.ie· mli wotkm:oAU~tivity by assuring 
Employee's morale and p:e.~¢-~; '()'.f.:nntnf with respe.Gt to mture. seourlty, and to provide a 
just ~eans for terminating ~ployee's':scmdees. · 

· NOW, THEREFOREJ in consideration of the mutual covenants contained herein, the 
parties hereto agree as follow's: 

0 

1. GENERAL: 
. . 

City hereby agrees to employ Employee as the City Attorney of City and Employee 
agrees to perfonn the functions and duties the City Council shaH from tilne to time 
assign to him. 

2. DUTIES & AUTHORITY: 

Employee has the duty to: 

(a) Perfonn the functions and duties of a City Attorney as specified in the California 
Govenunent Code, Rules of Professional Conduct for Attorneys, City Ordinances, 
Resolutions, Rules and Regulations and other state and local statutes, 

(b) Act as chief legal advisor to City, 

(c) Perfonn all legally permissible and proper duties and functions as the City 
° Council shall assign. Such duties inay be modified from time to time upon such 
tenns as are mutually agreeable to City and Employee, and 

(d) Emp~oyee in coordination with the City M~~ger :Sltafl.reaomtnend-p.(!)ljei~, an,-d• 
rules and regulations to implement City C~u p~~~; ~- $hAU -~M.cf 
policies established by the City Council. To aooontplish this; Eql.c:>.yee; $hllll 
have the power to and shall be required to: · · 

(1) Atten~ City Council meetings as needed by the City Council. 
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(2) Review all documents agendized for any special and/or regular meetings 
of the City Council. Employee may make recommendations to the City 
Manger and the Co~ncil concerning any agenda items. 

3. EXCLUSIVE EMPLOYMENT: 

(a) Employee has the duty and herein commits to devote his full time and energies in 
the best interest of the City, and to act in ·accordance with the duties ~d 
responsibilities of the position ~f City Attorney. 

(b) Employee shall not acc.ept employment.. as. an att!:)me·Y,:Q:f'.laW· fr~m .ar AA b~lw.f.of 
any person, firm, corporation or. ~nt.lty~ dut.ing, till~ ter;Ui of' Ibis< Agreetttent. 'th¢ 
··foregoing shall not oe construed to ~re,ventEmplQye~.nom·pe#'ori:Umg:v<;~:lWJ,teer· 
community service, or pro bono s~mQ'~f!;,; proV.i.cJ~:. Employee: shall, ·ptior. t9 
perfonning su~h services, disclose such ~tS.cip~ted' s~rvi(l~·· td' the: C.~ ¢~tmeii 
and obtain its approval. Such outside services shall not create nor tend to create a 
disqualifYing conflict of interest as defined.by the Ca.lifomia Political Reform Act 
o£.1974, as amended, nor shall such services impair Employee's a~ility to fully 
perfonn his duties for City hereunder. ' 

4. EMPLOYEE COMMITMENTS: 

(a) S,p:eci~9 'task$:~~ Work Pbms:- Empl(Jyee. agrees to accomplish specific tasks as 
speeifi¢dta·!ld· d~,s~Q..eqlby th~' City .eauncil from time to time in a timely i1 nd 
P.to.fe$~b~al iiUIM'et~ .'$\leb:f)p~cj;ij:cr.~sks shall be discussed with Employee and 
then ad~t~J'iym~ti<l-Q·htthe. @j,ty<Douncil as frequently as the 9fty CounC?i~ may 
choose. · ' 

(b) ;Iibilts' .of Vl'O:J;k .... l?~ploy~¢ i~ .• an. exempt employee who does .not accrue 
iQ:Q~p@sator.y. time,,o.~ 'but.js;, e.xpect~d to engage in those hours of work which 
:af:~''nJ,~I)~to ~H the dlt~gati'Oniii of his position. Employee does l}Ot have set 
hours of work as he is expected to be available at all tinies. It is recognized that 
Employee must devote a great deal <lffd:s. tjme. puts.i~e -c~6$al' office hours" to 
.the business·ofthe City, and·to that en.ttEmploye.e_t.g. S'ell~W~o.fwork each day 

. and week shall vary in accordance wi'til ther.w;Qrk t~~ 10 be· perfo:qned. The 
Employee has discretion as to his work schedule. 

5. CITY COMMITMENTS: 

(a) City shall provide Employee with an office, support staff, office equipment, 
supplies and all other facilities and services adequate for the perfonnance of his 
duties. 

(b) City shall pay for, or provide, Employee reimburse~ent of actual business 
expenses. The City shall provide Employ.ee with a City credit card to charge 

?74197. I 
2 



appropriate and lawful b usiness expei\ses up to the· amount provided for in the 
City budget. · 

(c) City agrees to pay for Employee's California State Bar, National Institute of 
Municipal Law Officers dues ind subscriptions, and Minimum Continuing Legal 
Education expenses (MCLE). · 

(d) City agrees to pay the professional dues amhubs:GriptiQn.a-'on hefuUfofEmployee 
which are necessary for Employee's contiooati~rt and full p~cxpati9n in. 
national, regional, state, or local associatiM.$ and ~rgatrizations· nee.essat.y and 
desira~le. for the. good of the City, and for Employee's continued professional 
participation and advancementttp to an amoUl'J.t_Provided for in the City budget. 

. . 
(e) City agrees to pay travel and subsist(pl¢e: eX:p:enses (:)fEntpl~yee: to p1Jr$u~ Qftiei~l_ 

and other functions fpr the City, -mi~• :m.~tmg~ $l,d '()~~~ons to: ·et:intihue_- the< 
professional develophtent· of -Employeet: :m,~i\ldfu.s· l>ut t)pt liwdt~~t t~' J\ml,~ttl 
Conferences of the League of California Cities and the League's City Attorney's 
Division, the Annual Conference .of- the National Institute of Municipal Law 
Officers, and other national, regional, state, and local conferences, and 
governmental groups and conunittees upon which Employee serves as a member 
up to an ~ount provided for in the City budget. 

(f) City recognizes the desirability of representation in and before local civic and 
other organizations, and Employee is authorized' 'to become a member of civic 
·clubs or organizations, for which the City shall pay membership dues up to an 
amount provided for in the City bud~et. 

6. MUTUAL COMMITMENTS: 

Performance Evaluation - Annual performance evaluations are an important way 
for the City Council and Employee to ensure effective communications about 
expectations and' p.exf'O®~ce. _ T:,b:e ¢ity Council recognizes that for Employee to 
respond to their needs;_ and-to. gr~w in·the perfonnance of his job, he needs to lmow 
how the City :G9$¢.iJ -~bd~ think he is performing. To assure Employee gets 
this feedback, the City Council commi-ts to: 

(a) Conduct an evaluation of Employee's perfonnance at least annually, oro n any 
other schedule deemed appropriate by the City Council. The City Council may 
use an outside facilitator to assist them in conducting this evaluation. 

(b) The annual review and evaluation shall be in accordance with specific criteria 
developed jointly by the City Council and Employee. Such criteria may be added 
to or deleted as the City Council may from time to time determine in consultation 
with Employee. · 

(c) The City Council and Employee shall defme such goals and performance 
objectives which they detennine necessary for the proper operation of the City for 
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the attainment of the City Colll'lcil's policy objectives. The City Council and 
Employee shall further establish a relative priority among those vanous goals and 
objectives. 

7. COMPENSATION: 

City agrees to provide the following conipep.satio~ to Employee during the term of 
the Agreement: 

{a) !:8.3.$,~ Salacy- EnW-Ioy~e,~l .be palO· an annual Sfi]ary of $125,000 per year 
. ' '(iet:roat:tive 'tpJune; ~1:,,, ~~04}; wl,1Jdli sum may be adjusted from time to time as 

'PtQ'YiQci'l fu·.f11i~, Agteeblet.by-·a~tib.p.: of the City Council, payable in twenty-six 
• :(26):.C.<fUttl'msOOlln:~~t$~m.t!le·,~$tc\tn1anner as CitY department heads. · . 

(b) The City shall pay all traditional employer costs r~quired by laW, including but 
not limited to: FIOA, Me<J!,care, Unemployment Compensation, and workers 
compensation. · 

(c) Future annual adjustments to Employee's salary shall be set by City Council 
action. City may not reduce salary or benefits provided by this Agreement unless: 

(i) it ~oes so 01;1 a Citywide (all Manageme~t employees) basis; or, 

(ii) it does so '~~ .'P:.r-c:?:vi~~~g E~ployee· with a: "written performance evaluation 
process that .·p:rov.ide:s tU~0~. a,nd opportunity for. improvement prior to 
any action~itedU~¢,~l~:ot4ienefits. 

8. AUTOMOBILE: 

Emplo,Yee shall not be provided an automobile or automobile allowance. Employee 
shall be reimbursed for travel expenses in accordance with .City's travel policies. 

9. GENERAL EXPENSES: 

Employee shall be petmitted to attend e,otlf.~~~,. ~eridtlars attdlot othe.r such 
meetings,· the reasonable <1osts of which shaft .h'e·p$.i,d lil~rCity. .. :6mpJpy,~e s4a11 also 
be reimbursed by City for reasonable out ·of po:Gk~t e:xp¢nses~me1i:llt'ed.::ln th~ course 
and scope of his employment. · 

10. BASIC BENEFITS: 

(a) Holidays- Employee shall receive thirteen and one half(l3 ~)paid hoJidays per 
year credited in the same ma:nner as all other City employees. · 

(b) Vacation Leave- Employee shaH be granted paid vacation leave in the amount of 
IS days per year at the same rate of accumulation granted all other City 
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employees. Upon tennination or resignation of employment, Employee or those 
entitled to his estate, shall receive a lump sum payment for unused or accumulated 
vacation timet~ his credit at his rate of pay as ofhis date oftennination. 

(c) Sick Leave - Employee shall be granted 12 days of sick leave per year which ·will 
accrue at a rate of3 .08 hours p erpayperiod. Employee's sick leave .shall be 
convertible as .provided in the City of Lodi Executive Management Statement of 
Benefits, March 18, 1998. 

(d) Administrative Leave - Employee shall be granted eighty (80) hours of 
administrative leave per year. Upon termination or resignation of employment, 
Employee or thQse entitled to ·his estate, shall receive a lump sum payment for 

.. unused or accUmulated administr~tive leave to his-credit at his rate of pay as of 
his date of termination. 

(e) Other tenns and ~ndili~~- E~cept as otbe~~e.pr().Yid~.d:h.~reifu .~l'.pn;>v}~Q$.. 
of the City of Lodi Municipal Code, offic1a1 polioc~·aii:CLregulati~i.IS'\aU.d:t\d¢$· (lj£" 
the City relating to vacation, holidays; ,retirem~~~~t@l$:·ootJtd\1.Uijb~~. ~4:otller · 
ftinge benefits and working conditions as they now e?'ist or hereafter; may be 
amended also shall apply to Employee as they woul~ to other management 
~mploye~ of City in addition to said benefits set out in this Agreement. 

11. INSURANCE: . 

(a) Medical Insurance: Employee shall receive family medieal ~: pbi~li!:teQ.ti:eat 
i~urance, family dental insurance, long ten;n. ·~s~f)i.ll~~ ~lrlropril¢ijc .mslitanee 
and any other similar benefit w¥ch may be made. ava®111~·to··Emplo¥ee/by Ul.e 
City as outlined in the CityofLodi Executive Management Statement ofBenefits, 
March. 1998· or by Council Resolution. The Statement of Benefits or Council 
Resolution de~cribes these benefits and any applicable deductibles. 

(b) Deferred· Compensation: Employee may ·participate in the City's Deferred 
Compensation plan. T he.City will match up to 3% percent ofthe employee's 

· base salary; 

(c) Life Insurance: ]:3mp1oyee ·shall receive Life Insurance equivalent to City 
Department Heads. 

12. RETIREMENT: 

.City is a full member of the Public Employees Retirement System (PERS) to which 
City agrees to contribute to Employee's retirement account the total amount 
required by it and to contribute Employee's contribution of seven (7) percent to the 
membership contract with PERS for ea~h pay period. 
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13. SEPARATION: 

(a) Resignation - In the event Employee tem.iinates this agreem.ent by voluntary 
resignation of his position with the qty, Employee shall not be enptled to 
severance pay otherwise provided in Section 14 of this contract. In the event 
Employee voluntarily resigns his position with City, he shall give City at least 
thirty (30) days advance written notice and shall be entitled to all earned salary 
and in-lieu vacation leave. · · 

. (b) Termination & Removal -·The City .Council may ren:ove Employee' at any time, 
with or without ~ause, by a ~ajority vote of its members. Notice of termination 
shall be' provided to Employee in writing. Any such notice oftennination shall be 

; given at ~ noticed meeting of the City Council~ Employee shall not be ·removed 
;· during the first 120 days following any change in membership of the City 

Council, except upon four-fifths vote of the City Co~cil. Given the at-will · 
nature of the position of City Attorney, an important element of the employment 
Agreement p ertains tot ennhiation. It is in b'oth the City's interest and that of 
Employee that scwaration of Employee ~e done in. a businesslike manner. 

14. SEVERANCE PAY: 

In the event ~mployee is temtinated by the City Council within the first six (<>) 
months of his employment under this Agreement and Employee remains willing 
and able to perfonn: the functions ~d duties of City Attorney, City agrees to pay to 
Employee a lump sum cash payment equal to three (3) months salary. In the event 
Employee is tenninated by the City council after the first tWelve (12) months.ofhis 

:employment under this Agreement and Employee remains willing and able to 
perform the functions and duties of City Attorney, City agrees to pay to Employee a 
lump swn cash payment equal to six (6) months salary. In all cases ·such payments 
shall be subject to all rules and regulations governing withholding. However, 
notwithstanding the above, if Employee is tenninated due to r~tirement, 
insubordination, incapacity, dereliction of duty, conviction of a crime involving a~ts 

. of moral twpitude or involving personal gain to. him, or a breach of this agreement, 
City shall have no obligation to pay any severance proyided in this section. 

15. EMPLOYMENT TERM: 

(a) Employee is an "at will" employee and shall seiVe at the pleasure of the City 
Council. 

(b) Except as provided in Section 14, nothing in this Agreement shall prevent, limit 
or otherwise interfere with the rights of the City Council to tenninate the seiVices 
of Employee. 
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. 
(c) Nothing.ln.this.A:greemCU,t $1laUp.tevent;·,lhnit or otherwise interfere with the right 

of employee: to resign at ·~y tj}n;e frd:fi.l'his pii>f!ition·as City Attorney, f!Ubject only 
to. the provision.s set forth fu.. Section 13 of this Agreement. 

16. MISCELLANEOUS PROVISIONS: 

~~opt ~· provided otherwi~· ip: tbis ~gte.ement, all provisions of the City of Lodi 
Municip?:l. CQde;, offitial·· polieies and regula~diis ii,iid· .rules ()f City :r-elat4:ig :te· 
· ifjsa9i1ity, incapacity, vac!l.ti~Qn1, tef!irenl'ent ~tems:cpnt.ributi9~t.: }J.qli~ys and other 
:fringe b'eA~~ts: !Utd workfug: condition~: as. mey J.iifW exist Of' h¢-eaftf;r may 'Q.e 
~PJcfuded · al$o a.ha:llappJy fQ Empl~Y,ee·as th~y w:~l.lld to (}tb,'e!i :O:~partmOO:t He:ads of' 
City ill a<lditionJo said' hendt~:$~t timt in this contract. . . . . 

17. MODIFICATIONS: 
. l 

No modification of this agreement shall be valid unless said modification is in 
y.rriting and signed by the party ~o be charge~. 

'18. CONFLICT OF INTEREST: 

Because tlf.the dutie~ and role of\Employee :on Q0b.a,If0fthe :€itJ::antHts:elti~~ 
·.Employee shall no~ during· the tenn of this A;greetn.elit; .. ~diVJd~~Y~ .as a partnbli~ 
joint v~:turert ~.ffic~ or sharehold~r, invest or parq.cipate m ·any b.ushte.$$' ve.ntur~ 
·conducting· bu$ines$ in the corporate limits of City~ e:i¢¢pt f.ot stoek own~ts.b.ip in 
any ~Qr,npany whose capftahtoek is publicly held and regul1lflytra:de4~ without the . 
prior appro-val9.fthe City. €o:unoil. · 

Emplgyep,,:~h~ alsb.be stibJ~tt() the ®n:f'li~t of interest provisions of the California 
·(l9vemmertt Code and aQy ·co~iet of. interest code applicable to his City 
:¢Jl.,lp1~~<mt. J,!mplQyee rs respQI?.$ibie for submitting to the City Clerk the 
A!Wtdp.ria.te ~iet 9f Int¢test Statetn,ents at the time of appointmcmt, annually 
tl1~~i\t~r,, and arthe·tbne.~f.i~eR~ti~n.from the position. 

19.·JNDEMNIFICATION: 

lr,J. a<-;Cordance. with and sulj.jecfito Caiil<:lmia's Tort ClErlms Act (Government Code 
§8Z.S: et s~:.)~ City shall dete.nd ~d. W.~enmify Employ.~~ aga}t)$f and: f<lr :an losses· 
:SiJStaitted by Emplii>Y.ee in direct consequence$ a.fthediecharge·.ofhfs dUii~:·on:tb.e 
:Ci.ty.':s··behal.f:fot.the perio4·of.his ·e1llplt,yment. Cicy. sball 4.Qf~i;l<!f s~ve ~ess and 
:irtd~mnify Employee against any ~rt. p,r.qfes~iona1 ·Uabrlity· ewtn ot.. :d~mi!Ud: .0r 
other legal action, whether groundless or QtJrerw;se~ ~~iitg (:)ut of an alleg-ed aet ¢jf 
·omission <ilCcurring in the. perfqnnance of his duties as City Attorney. City may 
compr011lise and settle any such clliim or suit :and pay the .amo®t:of.any se.ttJe:m:ent 
or judgm~nt rendered theteon. Vl.henever Employee shall he. sued for dfunages 
·arising. out of the Perfonnance of his quties, th~ City may provide defen:s~ co:unsel· 
for Employee in sueh ~uit and in9enuiify him from· a:ny ju4gr;nent rendered a~ainst 
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him; provided that such indeninity shall. nqt. ~xt~d t9 ~yjudgment for damag® 
· ariSiiig out of any willful wrol}g~~;>ih8:· Safd. md~Hi4ation ~all ext~p beyond 
:te~tion of e~ployment an4 the otb~e expiration Gf thls Agreem¢nt ttl! 
provide pro.teQ.tion fo,r any ~C.h acts undetmJc-en. on:onuirlttea··m b.is qap~ity as: City 
Attom~Y,) reg~dless·.of wliefhey. the.,n,oti~e of filing of a lawsuit occurs during or 
following employment W:i'$ tne·:City, 

20. ATTORNEY'S FEES: 

If either of the parties hereto brings. any action or p~oceeding against the other,· 
including but not limited to, an action .to enforce· or to declare the termination, . 
cancellation or revision :~£Ute~Am:~em~4. the p;re.Vailifig party in:$Ue.h. :a~fii.Ql1 Qt 

. proceedin~ shall be entitled: 10' ·tee~i:Ve l.Wm :fue oth~ p~ alt. reasortab1e 
'attorney's fees and cost~~,:}~~ooe.d: m·C0Ifuectien;:.ther.«Wlib.: J:nitb-~ ~v.~pt.eith¢,rp~y 
shall initiate any suit, a;~tl~llj ~t~P.Pcal.:.Q~l #:n-Y.(lt1t.tff.e.r.t:·elat~d}t.o: tbis:Ai8{~~t,. · 
then the court before whom su~h suit, acti~n.~ ... f).t app.~~ft~;·~cm ~~J.l'·~wmtHo· the 
prevailing party such attorney's fees as the,·court. ·siiall d¢$l.l··'~~!!ble; ~m(! such:· 
award and all allowable costs ofthe event may be ~ither added to or deducted from 
the balance due under thi~ Agreement or be a separate obligation as appropriate. 

21. SEVERABILITY: 

If any provision, or any portion of any provision of this contract is held to be 
unconstitutional, invalid, or unenforceable, the remainder of this agreement, or 
portion hereof, shall be deemed severable and shall not be affected, but shall remain 
in full force and effect. · · 

22. INTEGRATED AGREEMENT: 

This writing contains the entire agreement between the parties ·an~ all prior or 
contemporaneous agreements, understandings or discussions relative ·to this 
agreement are hereby superseded. · 

23. JURISDJCTJON AND VENUE: 

This Agreement shall be construed in accordance with the l~ws of the State of 
' California and the parties hereto agree that venue shall be in Lodi, California. 

24. NOTICES: 

All written notices required pursuant to this agreement shall be deHvered to: City 
Clerk, City Hall, P.O. Box 3006, 221 West Pine Street, Lodi, CA 95241; and D. 
Stephen Schwabauer, 141 S. Rose Street, Lodi, CA 95240. 

774197. 1 
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25. EXECUTION: 

. .. 

IN WITNESS WHEREOF, the City Council oft he City of LOdi has caused this 
Agreement to be signed and executed on its behalf by the Mayor and Employee has 

•. signed and executed this Agreement as of the day and year first above written. 
. - . 

CITY OF LODI, a municipal corporation: EMPLOYEE: 

... 
.Attest: " Approved as to Fonn: 

~-~~-
"CityClerk Tiedemann& 

Giratd 

.. · 
·'· 

.. 

.. ,. 

.. 
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RESOLUTION NO. 2005·98 

A RESOLUTION OF THE LODI CITY COUNCIL 
AMENDING THE EMPLOYMENT CONTRACT FOR 
CITY ATTORNEY, D. STEPHEN SCHWABAUER 

========--===--============~~======;;--=========~= =~-========= 

. NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby 
amends Section 14, "Severance Pay,a of the employment contract for City Attorney, 
D. Stephen Schwabauer, as follows and indloated·ln bold underline: 

14. :SEVERANCE PAY: 

'In the event Employee Is terminat~d by·tM City Oouncllwithin-the'tll'St$IX 
(6) months of his employment und~r this Agreement and Smgtoye.e 
remains willing and able ·~, p~rf.o:r.m. the· fu,ndilons and dutl~~ ~f City 
Attorney;, . OJty,. ag,r11·es. :to· ,~ay, to :~;m.pJGlyee , aJI:u1ip<$l:lltl .oo$.h' paym~.fft 
equal to ttlrtta· ·(m.,mo.nt111r~:af~r;y~ :fl'l tn~ eveol Srnploya-e l$?t~t(:nma.t~~: by. 
the City ~nQt~naU ··a.ft~t1Jl~: tli;$.t \iN;~t~~ (l~} i;h:Gi:i~s of hls ,!3'J:nP'f9YOten~ 
under th'lti::~Jte&.tilE!tif'antt EN;.tpt<:~ye.~: rern~lh'i?,·:W!Uingt aha: abt~r:tQ·~P:art~rm 
the functions and duties of Clb.' A1~ri1ey~ PJ~::~refiS'·W pay.·t<ri i;tiw.I.4Y~~ 
a lump .sum cash_payment~ ·~q!J~' t9. Sfx :{6)1 :(llijntt:ts: ·sar~r.y. ,an; to· 
C:'.ififfnuE£ ·l'' ; : ' : : : .. '11!! eet :_;' . ·, 'n~· ·.ra :ce behefffS,\u"oll: tfte 

si:it·'tottif"'- · -, .... ::, 1 a: :(lf:;tttts:.a ·e:eirit;nHo:t:Sfx.··. :' 
: · o .. ' . ·s: fto .··· 'E·Ifi ·. o: . of: temtlt( tb · frn alh ri'ase'i.,::soah 
:p~viF~rit~( ~aiL ~e -$ubjecr 't~\ ·all' ltll$s; ·and: r$gulat1ons go;vetning 
.withholdf~S· H¢WeV.eri ··nQtWlthstandlng:. tn:li!:: at;oMe.:, If Employee is 
terminateid du~ to r$.tlf~tnent, iNsllb<:lrdittatlon~ lnc~pat;ilty., dereliction of 
duty, COI\1Vl~t19iJ: Qf>a oflrti(:llhV.@JIJitrg .. ~~ts: Of mpr:~l' tuf:PltUqe or Involving 
persom~t.g:~l\1 tp hlrni ()(a. breach .ofthts·.Agr~.er:n19.nt1 Qrty shall have no 
obligation to pay any severance provided In this section. 

Dated: May 16, 2005 

--===========;::========---=====:=::::=- -=============== 
I hereby certify that Resolution No. 2005·98 was passed and adopted by the City 

Council of the City of Lodi In a regular meeting held May 16, 2005, by the following vote: 

AYES: COUNCIL MEMBERS- Hit9hcook, Hansen, Johnson, Mounce, 
and Mayor B~pkman 

NOES: COUNCIL MEMBERS- None 

ABSENT: COUNCIL MEMBERS- None 

ABSTAIN: COUNpJL MEMBERS- None .. 

·~\.~ 
· ... SUSANJ .. BL.A~KSfON ... · .. _.;.,. 

City Clerk ·· · · · · 

2005·98 

; 
:: 
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RESOLUTION NO. 2007-81 

A RESOLUTION OF THE LODI CITY COUNCIL APPROVING 
SALARY ADJUSTMENT FOR CITY ATTORNEY 

=================--======---:===-======---== 

NOW, THEREFORE, BE IT RESOLVED that the Lodi City Council hereby 
approves the annual salary adjustment for the City Attorney at $140,000, which 
represents an Increase of 12%; and · 

BE IT FURTHER RESOLVED that the adjustment be retroactive to 
February'7, 2007. 

.. 
Dated: May 2, 2007 
i;::'.'~·t:::::,::.=:~-;:;.<::;:·(:;:;i ,=:>i :::;:.-.::::: .. ::=;:::::;:;:::::#;##~"~:#-\iii;::'":::;···:::;;_~:;:-~;::;;;. c ... -~=·, _ _-;:... r··".· .. .--·:--: :::.··· ·:·· ~-;.;..;_~~-

I hereby certify that Resolution No. 2007·81 was passed and adopted by the City 
Cour:tcii_Qf the Cliy of todlln a regular meeting held May 2, 2007, by the following vote: 

·AYES: COUNCIL MEMBERS - Hansen, Hitchcock, Katzaklan, Mounce, 
· · and Mayor Johnson 

NOES: COUNCIL MEMBERS --None 

ABSENT; COUNCIL MEMBERS -None 

ABSTAIN: COUNCIL MEMBERS -None 

·-:' .. . .. 
. RANDI J9~L · _:· ·· 
City Cle~· . . . . . / . • ~~ 

::·.,· .•.. / :::·····~· : .. ·:. ·~./:-. -
••• 0 .\ • ·~ 

:"'.i•···· 

2007·81 

·.· 

. ; 

t .... . ·. •. 

.. • 

.··. 

- .:~ 
·~· ,• 



ADDENDUM TO THE CITY ATTORNEY 
EMPLOYMENT AGREEMENT. 

March, 2009 

The City of Lodi employs D. Stephen Schwabauer as its City Attorney 
under an employment agreement dated July 21, 2004. 

This Addendum is entered for the purpose of addressing the significant 
and unanticipated budget crisis caused by the current economic downturn. 

For the above reasons the parties agree that the agreement shall be 
amended as follows: 

1) Employee agrees to accept an unpaid furlough of one day per 
month from March 1, 2009 through June 30,2010. 

2) Employee agrees to forego all deferred compensation matches he 
or she wouid otherwise be entitled to between the pay periods in 
which March 1, 2009 through July 1, 2010 fall. 

This Addendum shall not become effective until approved by the Lodi City 
Council. · 

CITY OF LODI, a municipal corporation EMPLOYEE 

ATTEST: 

·~ J D, City Clerk 

APPROVED AS TO FORM: 

(/853 



. . . 
SE~ _ .~D ADDENDUM TO THE CITY ATTOR. . .~Y 

EMPLOYMENT AGREEMENT 

.May, 2011 

The C.ity .of Lodl employs D. Stephen Schwabauer as its City Attorney ·under an employment 
·agreement d~ted· July 21";· 2004 ·("Employment AgreerTient"). ;This Second Addendum to the 
Employment Agreement is. -~ntered Jor the purpose of addressing the significant and unanticipated 

. ' .. ~udget crfsis caused by the ·current econQmic downtum. · : 

, ·For ~he above rea~'ons, the parties agree that the Employment Agreement, as previously 
.amended, shall be furth.er amended as follows: 

1. . Starting with the July 11, 2011 p.ay period, Employee agr~s to pay 7 percent of his 
salary towards his PERS retirement benefits. This payment will be made as a payroll 
deduction on. a pre-tax basis. . . 

2.. Employee agrees to forego all deferred compensation matQhe.s he would otherwise 
·be entitled to. 

3, Employer will contribute the full cost (minus the Employee's Share) of the lowest cost 
PERS HMO Medical Plan available to employees (excluding Porac) toward 
Employee's selected PERS health care provider between the pay periods in which 
January 1, 2012 through June 30, 2012 fall. The lowest cost medical plan will be the 
lowest cost plan f9r San Joaquin County residents as of January 2012 for 
Employee's coverage category of: a) employ~e, b) employee plus one, or c) family. 
If Employee selects a higher cost plan, Employee will pay the difference (and the 
Employee's Share) as a payroll deduction. l'he Employee's Share shall be $0.00 for 
the employee only coverage category, $80.00 per month for. employee plus one and 
$104.00 per month for family. · 

4. · Starting in calendar year 2012, Employee agrees to forego the ability to cash out 20 
of the 40 hours of the Administrative Leave that would othetwise be cashable 
pursuant to Article IX of the Executive Management Statement of Benefits. 

The change~ in Paragraphs 1, 2, and 4 of this Second Addendum are permanent changes to 
Employee's Employment Agreement. This Second Addendum shall not become effective until 
approved by the Lodi City Council. 

EMPLOYEE 

~.· 

APPROVED AS TO FORM: 

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD 

~ 
Special Counsel to the City of Lodi 
970675.1 ll233.28 1 



RESOLUTION NO. 2012-26 

A RESOLUTION OF THE LODI CITY COUNCIL APPROVING 
BENEFIT MODIFICATIONS FOR COUNCIL APPOINTEES AND 
EXECUTIVE MANAGEMENT EMPLOYEES AND AUTHORIZING 

THE DRAFTING AND EXECUTION OF EMPLOYMENT 
CONTRACTS; AND FURTHER AUTHORIZING OUTSIDE 

COUNSEL TO DRAFTCOUNCILAPPOINTEE (CITY ATTORNEY) 
EMPLOYMENT AGREEMENT 

=======================================================~~========= 

WHEREAS, it is recommended that Council approve the continuation or 
modification to current salary and benefits for Council Appointees (City Attorney, City 
Manager, City Clerk) and Executive Management employees (Public Works Director, 
Library Director, Chief of Police, Fire Chief, Deputy City Manager, Parks & Recreation 
and Cultural Services Director, and Electric Utility Director) as follows: 

• Council Appointees and Executive Management will continue to pay 
7 percent of the employee's share of retirement benefits (originally approved 
by Council as a concession on June 1, 2011); 

• Council Appointees ·and Executive Management will pay 100 percent of the 
change in medical costs beginning January 1, 2013. Baseline will be the 
January 2012 lowest cost PERS HMO for the employee's family category 
(Family, $1,587.14; Employee+1, $1,220.88; Single, $610.44); 

• City will eliminate the employee co-pay for medical insurance (currently $80 
and $104 for employee+ 1 and family coverage, respectively) beginning the 
~rst pay period 14 days after Council approval of this resolution; 

• City will restore a match, up to a maximum of 3 percent of salary, to the 
Deferred Compensation contributions made by Council Appointees and 
Executive Management effective· June 25, 2012; 

• City will restore the ability of Council Appointees and Executive Management 
to cash-out up to 40 hours of Administrative Leave effective January 1, 2013; 

• City will standardize sick leave accrual in the amount of 3.70 hours per pay 
period for all Council Appointees and Executive Management; and 

• City will standardize vacation leave accrual for those Council Appointees and 
Executive Managers currently accruing vacation leave at 4.62 hours per pay 
period as follows: Vacation leave will accrue at 4.62 hours per pay period 
(equivalent to five full years of service), with future leave to be accrued 
according to the Executive Statement of Benefits; with the er:nploy~·s sixth 
year of service equal to the 12111 year, the ninth year ef ,sei'Vice· eq'="al to the 
151

h year, and so on, as set forth in the Executive:.Statem¢.nt of.Be.r:iefits. · 
. . 



WHEREAS, it is recommended that the Lodi City Council authorize the drafting 
and execution of Employment Agreements with Council Appointees (City Manager and 
City Clerk) and Executive Management employees incorporating the foregoing benefit 
modifications: and 

WHEREAS, in order to avoid a conflict of interest, it is further recommended that 
the .City Attorney's employment agreement be drafted by outside counsel, namely, 
Kronick, Moskovitz, Tiedemann & Girard. 

NOW, THEREFORE, BE-IT RESOLVED that the Lodi City Council does hereby 
approve the continuation or modification to the current benefits for Council Appointees 
and Executive Management employees as outlined above; and 

BE IT FURTHER RESOLVED that the Lodi City Council hereby authorizes the 
drafting and execution of Employment Agreements with Council Appointees (City 
Manager and City Clerk) and Executive Management employees incorporating the 
foregoing benefit modifications; and 

BE IT FURTHER RESOLVED that the taw firm of Kronick, Moskovitz, 
Tiedemann & Girard be retained to draft the employment agreement for Council 
Appointee (City Attorney), incorporating the foregoing benefit modifications. 

Date: March 21, 2012 
=======~========================================================== 

I hereby certify that Resolution No. 2012-26was passed ?~nd adopted by the Lodi 
City Council in a regular meeting held March 21, 2012, by the following vote: 

AYES: COUNCIL MEMBERS- Hansen, Johnson, Katzakian, and 
Nakanishi 

NOES: COUNCIL MEMBERS- Mayor Mounce 

ABSENT: COUNCIL MEMBERS- None 

ABSTAIN: COUNCIL MEMBERS- None 

2012-26 




