
LODI CITY COUNCIL 
SHIRTSLEEVE SESSION 

CARNEGIE FORUM, 305 WEST PINE STREET 
TUESDAY, OCTOBER 16, 2012  

 

 
An Informal Informational Meeting ("Shirtsleeve" Session) of the Lodi City Council was held 
Tuesday, October 16, 2012, commencing at 7:00 a.m.  
 
Present:    Council Member Hansen, Council Member Johnson, Council Member Katzakian, 
Mayor Pro Tempore Nakanishi, and Mayor Mounce 
Absent:     None 
Also Present:    City Manager Bartlam, City Attorney Schwabauer, and City Clerk Johl 
 

 

 
City Manager Rad Bartlam briefly introduced the subject matter of regulating the cultivation of 
medical marijuana in the City. 
 
Deputy City Attorney Janice Magdich provided a PowerPoint presentation regarding the options 
for regulating the cultivation of medical marijuana in the City of Lodi. Specific topics of discussion 
included application of the Lodi Municipal Code, federal law governing marijuana, California’s 
medical marijuana laws, Compassionate Use Act (CUA), limitations of the CUA, purpose of the 
Medical Marijuana Program Act (MMPA), California Attorney General’s guidelines for medical 
use, qualified patients, primary caregivers, cultivation of medical marijuana under California law, 
adverse impacts associated with cultivation, survey results, regulatory alternatives, impacts of a 
ban on cultivation of medical marijuana, and options associated with the same.  
 
In response to Council Member Hansen, Ms. Magdich stated serious illness is defined under the 
statute and there is a catch-all phrase for almost any medical condition that a doctor believes can 
be helped by the use of marijuana. 
 
In response to Mayor Pro Tempore Nakanishi, Mr. Bartlam stated some jurisdictions do have a 
24-hour notice requirement for inspections, which is not the case right now for the City of Lodi 
because there are no inspections occurring currently. 
 
A brief discussion ensued between Mayor Pro Tempore Nakanishi, Mr. Bartlam, Ms. Magdich, 
and City Attorney Schwabauer regarding the current cultivation in and around the City through 
caregivers and cooperatives, statutory prohibition against limiting the number of plants that can 
be cultivated, and the legislative body’s ability to use its police power to limit the number of plants 
in a particular area based on health and safety concerns.  
 
In response to Council Member Johnson, Ms. Magdich stated there is a pending lawsuit from 
Fresno County on the complete cultivation ban and California NORML is seeking plaintiffs for a 
variety of medical marijuana restriction cases.  
 
In response to Mayor Pro Tempore Nakanishi, Ms. Magdich stated there are currently two cases 
in the California Supreme Court pertaining to dispensary bans and one case in the Court of 
Appeals on a cultivation ban. 
 

A. Roll Call by City Clerk

B. Topic(s)

B-1 Receive Information and Discuss Options for Regulating the Cultivation of Medical 
Marijuana in the City of Lodi (CA)
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In response to Council Member Hansen, Ms. Magdich stated the City Council previously deferred 
the discussion on cultivation when it was considering the ban on medical marijuana dispensaries. 
Mr. Schwabauer provided an overview of the Kelly case, stating a criminal case could be 
prosecuted for overgrowth on a case-by-case basis if an individual were growing more than what 
was reasonably necessary for medical purposes.  
 
In response to Council Member Johnson, Police Chief Helms stated the department has had 
hundreds of cases over the last two years involving marijuana in one way or another, dozens of 
those cases involved medical marijuana, and several of those cases were also tied to other drugs 
and crimes such as burglary. 
 
In response to Mayor Mounce, Sergeant Sierra Brucia stated from a law enforcement and officer 
perspective he preferred an outright ban, similar to the City of Tracy, based on the connection 
to other drug use, related crimes such as burglary, and limited police resources including staff 
time, which needs to be focused on more pressing concerns such as gangs. Mr. Bartlam stated 
the concerns apply to commercial and residential areas alike and the primary difference is the 
working environment instead of the living environment. Police Chief Helms stated he supports a 
ban from the law enforcement perspective, but understands the legal perspective which may 
necessitate some cultivation, and therefore would prefer a simple and easy-to-enforce ordinance 
if that is the direction. 
 
In response to Mayor Mounce, Mr. Schwabauer stated there are some enforcement options 
through the nuisance abatement process that could apply to the option allowing cultivation 
without sight, smell, or other detection.  
 
In response to Council Member Johnson, Electric Utility Director Elizabeth Kirkley stated there is 
an ability to track unusually high energy use. Sergeant Brucia confirmed electric usage 
monitoring is currently used as a tool to detect cultivation. 
 
In response to Council Member Johnson, Mr. Schwabauer stated the City Attorney’s office would 
prosecute medical marijuana ordinance violations and the penalties would similarly by controlled 
by the City. Chief Helms confirmed that the District Attorney continues to prosecute illegal 
marijuana cases.  
 
City Manager Bartlam confirmed with the City Council the general direction to draft an ordinance 
permitting the cultivation of medical marijuana under a narrow set of circumstances whereby the 
rights of the qualified patient are balanced with the rights of neighbors. Mayor Pro Tempore 
Nakanishi stated he would also like to see an ordinance banning cultivation like the City of Tracy. 
 
Wilma Bianchi spoke in support of a ban on cultivation or cultivation under a narrow set of 
circumstances based on her experience as a neighbor to an individual cultivating medical 
marijuana and the challenges associated with smell, sight, and crime. In response to Council 
Member Johnson and Mayor Mounce, Mr. Schwabauer stated he will research options, including 
a temporary moratorium, in an effort to provide immediate relief pending the final decision of the 
City Council on a cultivation ordinance. 
 
Ed Miller spoke in support of a complete ban on cultivation based on his son’s personal 
experience with drugs and the quality of life rights of neighbors and non-users. 
  
Christine Albreight spoke in support of a ban or cultivation under limited circumstances based on 
the comments provided by Wilma Bianchi above.  
 
In response to Mayor Mounce, Mr. Bartlam stated a temporary moratorium ban could be 
considered by the City Council at the next meeting on November 7, 2012.  
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None. 
 

 
No action was taken by the City Council. The meeting was adjourned at 8:45 a.m.  
 
 

C. Comments by Public on Non-Agenda Items

D. Adjournment

ATTEST:  
 
 
Randi Johl 
City Clerk
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Options for Regulating the 
Cultivation of Medical 
Marijuana in the City of Lodi

October 16, 2012
Shirtsleeve Session



Lodi Municipal Code

Medical Marijuana Dispensaries are prohibited 
in the City of Lodi under LMC Chapter 9.30, 
adopted March 2, 2011.

The Lodi Municipal Code does not address the 
cultivation of medical marijuana.



Federal Law Governing Marijuana
The Federal Controlled Substance Act of 1970 (CSA):

Marijuana is categorized as a ‘Schedule I’ drug under the 
CSA.

The CSA  prohibits the use of marijuana for any purpose.

Enterprises engaged in the cultivation, manufacture, and 
sale of marijuana directly violate federal law.

October 2009 United States Attorney General Memoranda
Commitment to enforcement of the CSA in all states.
Did not legalize marijuana or provide a defense to violations of
federal law.
U.S. Attorney General will not prosecute legitimate medical 
marijuana users.



California’s Medical Marijuana Laws

Voters approved Proposition 215 –
“The Compassionate Use Act of 1996”

Health & Safety Code section 11362.5

In 2004 Senate Bill 420 was enacted
“Medical Marijuana Program Act”

Health & Safety Code section 11362.7, et. seq.



Compassionate Use Act (CUA)

Permits seriously ill Californians to use 
medical marijuana with a doctor’s 
recommendation.

Protects users of medical marijuana from 
criminal liability under state law.

Encourages federal and state government 
implementation of the Act.



Limitations of the CUA

Non-medical uses of marijuana are outside of 
the scope of the CUA.

Possession, cultivation, sale and 
transportation of marijuana is still unlawful, 
but

The CUA provides an affirmative defense to 
criminal prosecution for possession. 



Purpose of the MMPA
Clarify the scope of the application of the CUA and 
facilitate identification of qualified patients and their 
designated caregivers.

Promote uniform and consistent application of the 
CUA among the counties.

Immunity for arrest; and 
Allows transport of medical marijuana

Enhance access to patients and caregivers to 
medical marijuana by expressly allowing collective 
and cooperative cultivation of medical marijuana.



California Attorney General’s Guidelines on 
Marijuana Grown for Medical Use

MMPA required the Attorney General adopt ‘guidelines to ensure the 
security and non-diversion of marijuana grown for medical use’

Guidelines were issued in August 2008
Purpose

Ensure marijuana grown for medical purposes is secure and is not
diverted to non-patients or illicit markets; 

Help law enforcement to effectively perform their duties in accordance 
with California law; and

Help patients and their primary caregivers understand how to cultivate, 
transport, possess, and use medical marijuana under California law.

Recognizes that the cultivation or concentration of marijuana without 
adequate security increases the risk of nuisance activities.



Who is a Qualified Patient?

Health & Safety Code §11362.7(f) defines a Qualified 
Patient as:

A person whose physician has recommended the use 
of marijuana to treat a serious illness.



Who is a Primary Caregiver?
Health & Safety Code §11362.7(d) defines a 

Primary Caregiver as:

An individual who has ‘consistently assumed 
responsibility for the housing, health, or safety of 
a patient’.
Includes: clinics, health care facilities, residential 
care facilities, hospices.
A caregiver is not allowed to have more than one 
patient outside of their own city or county.



Cultivation of Medical Marijuana 
Under California Law

Allows for cultivation by qualified patients or caregivers and 
collective or cooperative cultivation of Medical Marijuana.

With the exception of how many plants a qualified patient 
may possess, the CUA and MMPA are silent as to how 
cultivation should be regulated in the state.

The limitations on the amount of medical marijuana a 
qualified patient or caregiver can possess under the MMPA 
was struck down by the California Supreme Court in 2010 
(People v. Kelly).

The court held that the CUA did not authorize a numerical 
amount of medical marijuana that was reasonably necessary to 
meet the current medical needs of a particular qualified patient.



Adverse Impacts Associated with the 
Cultivation of Medical Marijuana

Creates an Attractive Nuisance
Odor associated with mature marijuana plants
Burglaries, robberies and thefts
Increase in violent crimes
Electrical Utility theft

Potential Hazards
Use of CO2 in growing process
Overload of electrical circuits
Chemical waste
Mold



Cultivation of Medical Marijuana in 
California - Survey Results

Statewide
As of September 2012

Approx. 40 cities and 25 counties regulate cultivation
2 cities and 2 counties have banned cultivation on the 
grounds that marijuana is illegal under Federal law

3 lawsuits are currently pending 
Source:  California NORML and survey by 
the City Attorney’s Office



Regulatory Alternatives

No action.
Ban cultivation.
Ban outdoor cultivation.
Ban outdoor cultivation in certain zones and/or over 
a certain size.
Ban indoor cultivation.
Ban indoor cultivation in certain zones over and/or 
over a certain size.
Cultivation subject to building regulations and 
nuisance mitigation.



Impact of a Ban on the Cultivation of 
Medical Marijuana

Cities historically exercise exclusive control 
over land use issues under police powers.

Protection of health, safety and welfare
California law allows Qualified Patients and 
Caregivers to cultivate medical marijuana
Bans have been challenged as violating the 
rights of Qualified Patients

The law is fluid and developing on the issue of 
total cultivation bans



Options for Regulating the Cultivation of 
Medical Marijuana in the City of Lodi

Outdoor vs. Indoor cultivation
Zoning 
Proximity to schools, parks, recreational areas
Number of plants/Square footage under cultivation
Odor control and Visibility from public-right-of-way
Security
Building, Fire and Electrical Code considerations

Type of structure, Filtration, Wattage of grow lights
Use of CO2 or other of gases
Methods of cultivation
Permitting or Registration requirements



Staff Recommendation
Avoid permissive regulation or the explicit permission to grow:

May run afoul of the Controlled Substance Act.
Inadequate staff resources to institute inspection 
requirements.
As an alternative consider banning those activities Council 
wants to explicitly disallow.

Consider banning grows that can be seen, smelled or otherwise 
detected at the property line.
Consider requiring notice be given to LPD of grows.
Consider banning outdoor cultivation.
Consider banning cultivation in certain zones.
Consider banning grows over a specified square footage and in 
kitchens, bathrooms, living areas, garages, and bedrooms used 
for sleeping.



Public Comment

Discussion and Questions of Council

Direction to Staff

Comment, Discussion & Direction



Council Action

Based on Council direction the City Attorney’s 
Office will draft an ordinance for Council to 
consider at a regularly scheduled meeting

The ordinance would be effective 30-days 
after the second reading




