ORDINANCE NO. 1794

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF LODI
ADOPTING A DEVELOPMENT AGREEMENT PERTAINING TO THE |
DEVELOPMENT OF 151 ACRES LOCATED ON THE WEST SIDE OF
LOWER SACRAMENTO ROAD BETWEEN THE WOODBRIDGE IRRIGATION
DISTRICT CANAL AND VINE STREET (WESTSIDE PROJECT)

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF LODI AS FOLLOWS:
SECTION 1. The properties subject to this Development Agreement include the following:

151 acres within the Westside Project area located on the west side of
Lower Sacramento Road between the Woodbridge Irrigation District canal and
Vine Street (Assessors Parcel Numbers 029-380-05, 027-040-01, 027-040-020,
and 027-040-030).

SECTION 2. The applicant for the requested Development Agreement is as follows: Frontier
Community Builders.

SECTION 3. The requested Development Agreement is summarized as follows:

Development Agreement GM-05-002 is an agreement between the City and the developer, in
which the developer agrees to provide certain benefits to the City in exchange for a vested right
to proceed with the development consistent with the development approvals. The term of the
Development Agreement is 15 years. The vested right the developer obtains is the ability to
proceed with the development as approved and to avoid the imposition of new regulations on
subsequent discretionary approvals (i.e. vesting tentative maps) for the development.

SECTION 4. The .City Council hereby finds that the proposed Development Agreement is
consistent with the General Plan land use designation and the zoning for the proposed
development.

SECTION 5. The City Council, by Resolution No. 2007-48, has certified the Lodi Annexations
Environmental Impact Report (EIR) and adopted a Statement of Overriding Consideration for
the proposed project.

SECTION 6. The City Council hereby adopts Ordinance No. 1794 approving the Development
Agreement by and between the City of Lodi and Frontier Community Builders, attached herein

as Exhibit A.

SECTION 7. No Mandatory Duty of Care. This ordinance is not intended to and shall not be
construed or given effect in a manner which imposes upon the City, or any officer or employee
thereof, a mandatory duty of care towards persons or property within the City or outside of the
City so as to provide a basis of civil liability for damages, except as otherwise imposed by law.



SECTION 8. Severability. If any provision of this ordinance or the application thereof to any
person or circumstances is held invalid, such invalidity shall not affect other provisions or
applications of the ordinance which can be given effect without the invalid provision or
application. To this end, the provisions of this ordinance are severable. The City Council hereby
declares that it would have adopted this ordinance irrespective of the invalidity of any particular

portion thereof.

SECTION 9. This Ordinance was introduced by the Lodi City Council on March 21, 2007, and
adopted by the Lodi City Council on April 4, 2007. This Ordinance shall take affect 30 days
from and after its adoption. The ordinance summary shall be published in the Lodi News
Sentinel, a newspaper of general circulation published and circulated in the City of Lddi.

A certified copy of this ordinance is available for review in the in the City Clerk’s office located at

221 West Pine Street.
Approved this 4™ day of April, 2007

/f?’”/\

BOB JOHUNSON
Mayor (-

RANDI JOHL
City Clerk

State of California
County of San Joaquin, ss.

I, Randi Johl, City Clerk of the City of Lodi, do hereby certify that Ordinance No. 1794
was introduced at a regular meeting of the City Council of the City of Lodi held March 21, 2007,
and was thereafter passed, adopted, and ordered to print at a regular meeting of said Council
held April 4, 2007, by the following vote:

AYES: COUNCIL MEMBERS - Hitchcock, Katzakian, Mounce, and Mayor Johnson
NOES; COUNCIL MEMBERS - None

ABSENT: COUNCIL MEMBERS - None

ABSTAIN: COUNCIL MEMBERS - Hansen

| further certify that Ordinance No. 1794 was approved and signed by the Mayor on the date of
its passage and the same has been publishec syant to law.

RANDI JOHL
City Clerk
Approved as to Form:

D. STEPHEN-"SCHWABAUER

City Attorney
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DEVELOPMENT AGREEMENT
FCB WESTSIDE PROJECT

Thie Development Agreement is entered inte as of this ____ day of . 2007, by
arc oetween the CITY OF LODI, a municipal corporation (‘City"), and, FRONTIER
SOMMUNITY BUILDERS. INC. ¢ (“Landowner”). C;ty and Landowner are hereinafier collecuveiy
referred o as the "Parties” and singularly as "Party.”

RECITALS

1. Authorization To strengthen the public planning process, encourage private
participation in comprehensive planning and reduce the economic risk of development, the
Lpg:siature of the State of California adopted Government Code Section 65864, et seq. (the

Deveiopment Agreement Statute”), which authorizes the City and any person having a legal or
equilable interest in the real property to enter into a development agreement, establishing
~enair development rights in the Property which is the subject of the deveiopment project :
aaphcation

2. Property Landowner holds a legal or equitable interest in certain real property
~satec n the City of Lodi, County of San Joaguin, more particularly described in Exhibit A-1
atachec hereto (the "Property’) Landowner represents thail all persons holding legal or
enuiacle interests in the Property shall be bound by this Agreement.

3 Project. Landowner has obtained various approvals from the City (described in
ore “etaii in Recital € pelow) for a mixed use project known as FCB Westside (the “Project”)
*2 pe ocated on the Property.

4, Public Hearing. On Gctober 25, 20086, the Planning Commission of the City of
0., zcting pursuant to Government Code Section 65867, held a hearing to consider this -
reement and the Planning Commission action has been reported to the City Council.

m ©

5, Environmental Review. On . 2007. the City Council centified as
= equate and complete the Lodi Annexation Environmental Impact Report ("EIR") for the
Froect Mitigation measures were required in the EIR and are incorporated into the Project and
-i7 tre terms and conditions of this Agreement. as reflected by the findings adopted by the City

“zunel concurrently with this Agreement.

6. Project Approvals. The following iand use approvals (together the "Project
~pprovais”y have beer granted for the Property, which entitlements are the subject of this
~oreement

6.1. Tne EIR. The Mitigation Measures in the EIR are incorporated into the
oec. anc into the terms and conditions of this Agreement (City Resolution No. i

N e

L s g
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6.2. . A General Plan Amendment {the "General Plan"), (attached hereto as .
“xnpr B approved by the Cityon __ 2007 (City ResolutionNo. ____ );

6.3. Tne Zoning of the Property (attached hereto as Exhibit B-1) appmved by
re Cily or o 200" (Cry Ordinance No. i}

6.4. Tne Large Lot Tentative Subdivision Map for the Project (attached hereto
z¢ Exhibi C-1) to be subsequently considered by the City through a noticed public hearing
DIOCESS. “"he parties agree that the large iot subdivision map included herein is for illustrative
- _rposes only and shall not be effective until approved through a notice public hearing process
o the City. If approvec by the City, the LLarge Lot Subdivision Map shall thereafter be included
within 1ne Project Approvals listed herein);

6.5, Reserved:

) 6.6. The Deveiopment Plan and Infrastructure Plan for the Project (attacﬁed
nereloc as Exhibit D). approved by the City on , 2007 by City Resolution Ne.

6.7. The Growth Management Allocations, as required by Chapter 15.34 of
+-& . na Municipal Code, as set forth in Exhibit E approved by the City on
R . 2007 by Ordinance No. :

6.8. Tris Deveiopment Agreement, as adopted on ' . 2007 by
iy Crdinance No. , (the “Adopting Ordinance”); anc.

6.8. Tre Annexation Approvals granted by San Joaquin County Local Agency
i ormanon Commission as shown in Exhibit F attached hereto.

7. Need for Services and Facilities. Deveiopment of the Property will result in a

~wed for municipal services and facilities, some of which will be provided by the City to such
cevelopment subject to the performance of Landowner's obligations hereunder. With respect to
~ater pursuant to Government Code Section 65867 5. any tentative map approved for the
Froperty wil comply with the provisions of Government Code 66473.7.

3 Contribution to Costs of Facilities and Services. Landowner agrees to
. ute o the costs of such public facilities and services as required herein to mitigate
Tpacis on ’he cemmunity of the development of the Property, and City agrees to provide such

faci

ete

cilities and services as required herein to assure that Landowner may proceed with and

_;n ie development of the Property in accordance with the terms of this Agreement. City and
_zadowner recognize and agree that, but for Landowner's contributions set forth herein
Lo g contributions ‘¢ mitigate the impacts ansing as & result of development entitlements

Teemion 4 3GT00T
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grantec pursuant to this Agreement. City would not and could not approve the development of .
the Property as provided by this Agreement and that. but for City's covenant to provide certain -
‘zcities and services for development of the Property, Landowner would not and could not
commt ic provide the mitigation as provided by this Agreement. City's vesting of the right to
sevelcp the Property as provided herein is in reliance upon and in consideration of Landowner's
agreement 10 make contributions toward the cost of public improvements as herein provided {o
~tigate the impacts of cevelopment of the Property as development occurs.

s Development Agreement Resolution Compliance.. City and Landowner have
zker, all actions mandated by, and fulfilled all requirements set forth in, the Development
~greement Resolution of the City of Lodi, as set forth in the City Council Resolution No. 2005-
777 foo the consideratior and approval of the pre-annexation and development agreement

10, Consistency with General and Specific Plan. Having duly examined and
~onsicerec this Agreement and having held properly noticed public hearings hereon, the City

‘oung *hat this Agreement satisfies the Government Cede §65867 & requirement of general plan

consistency

Ehvd be

NOW., THEREFORE. in consideration of the mutual promises, conditions and"
covenants herenafter set forth, the Parties agree as follows:

AGREEMENT

1. Incorporation of Recitals. The Preamble, the Recitals and all defined terms set
‘o~h o~ poth are hereby incorporated into this Agreement as if set forth herein in full.

Z. Description of Property. The property, which is the subject of this Development
~greement s described in Exhibit A-1 and depicted in Exhibit A-2 attached hereto (“Property”). -

3. interest of Landowner. The Landowner has a legal or equitable interest in the .
“roperty  Landowner represents that all persons holding legal or equitable interests in the
Froperty shall be bound by the Agreement.

4, Relationship of City and Landowner. it is understood that this Agreement is a
comiract that has been negotiated and voluntarily entered into by City and Landowner and that
_andowner is not an agent of City. The City and Landowner hereby rencunce the existence of
== i m of joint venture or parinership between them, and agree that nothing contained herein
o any document executed in connection herewith shall be construed as making the City and
_andowner ioint venturers of pariners

£ Efiective Date and Term.

jd64-6
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5.1. Effective Date The effective date of this Agreement ("Effective Date") is -
2007, which is the effective date of City Ordinance No. adopting this-.

£.2. Jerm Upon execution, the term of this Agreement shall commence on

e Efecuve Date and extend for a period of fiffteen (15)years . unless said term is terminated, |
caified or extended by circumstances set forth in this Agreement.  Following the expiration of
= lerm this Agreement shall be deemed terminated and of no further force and effect. Said
e rmiration of the Agreement shail not affect any right or duty created by City approvals for the
teope~y adopted prior 0. concurrently with, or subseguent to the approval of this Agreemient
r = the obligations of Sections 20. 24 or 25 of this Agreement. In the event that litigation is filed
- =z t=rc party (definec ‘o exclude City and Landowners or any assignees of Landowner) which
seeke ¢ invalidate thiz Agreement or the Project Approvals, the expiration date of this
~greement shall be extended for a period equal to the length of time from the time the summons
=-~c zomplaint and/er petiticr are served on the defendant(s) until the judgment entered by the
“-urm = “nal end not subject to appeal. provided, however, that the total amount of time for
mor one expiration date shall be extended as a result of such litigation shall not exceed four:

JEATE

5.3. Automatic Termination Upon Completion and Sale of Residential
Lot s Agreement shall automatically be terminated. without any further action by either
rariy o7 need 1o record any additional document, with respect to any single-family residential lot
~1nr 2 parcel designatecd by the Project Approvals for residential use, upon completion of
-orebruction and issuance by the City of & final occupancy permit for a dwelling unit upon such
-wenential lol and conveyance of such improved residential lot by Landowner to a bona-fide
i-“zitr, purchaser therecof in connection with its issuance of a final inspection for such
=o ot City shall confirm that all improvements, which are required to serve the lot, as
~nec by City. have been accepted by City. Termination of this Agreement for any such'
=z ae~hial ol as proviged for in this Section shall not in any way be construed to terminate or
oot ary gssessment gistrict or Melio-Roos Communily Facilities District lien affecting such
ozt re time of termination '

~

6. Use of Property.

6.1, Vested Right 1o Develop. lLandowner shall have the vested right to
~evelon the Project in accordance with the terme and conditions of this Agreement, the Projeet
~oorovaie the City's existing policies, standards and ordinances (except as expressly modified
¢ tnis Section €.1 and Section &.3) and any amendments to any of them as shall, from time to
mé. ne approved pursuant to this Agreement. Landowner's vested right to develop the
“-ope-y shall be subject to subsequent approvals: provided however, except as provided in
se=ouen £.3 that any conditions, terms, restrictions and requirements for such subsequent
zoprovels shall not prevent development of the Property for the uses, or reduce the density and
~engity of development or imit the rate or timing of development set forth in this Agreement,
-~ oro ogs Landowner is not in defaull under this Agreement. Notwithstanding the vested rights

Gt
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granted herein, Landowner agrees that the following obligations, which are presently being
developed. shall apply toc development of the Property:

6.1.1 Payment of a development fee for a proportionate share of the
design and construction cost of the Highway 99 interchange
project at Harney Lane.

6.1.2 Payment of Agricultural Land Mitigation fee, as identified in
Mitigation Measure LU-2, pursuant to the ordinance and/or
resolution to be adopted by the City of Lodi.

6.1.3 Payment of Electric Capital Improvement Mitigation fee (see
Section 6 4.10) pursuant to the ordinance and/or resolution to be
adopted by the City of Lodi.

6.1.4 Payment of development fee for proportionate share of the costs
of designing and constructing a water treatment system and/or
percolation system  for treatment of water acquired from
Woodbridge Irrigation District (see Section 6.4.7) pursuant to the
ordinance an/or resoiution to be adopted by the City of Lodi.

Yith regards to the fees identifiec in Sections 6.1.1, 6.1.2, 6.1.3, and 6.1.4 and these fees only,
Landowner hereby consents to their imposition as conditions of approval on any discretionary or
m nisterial land use entitiement subsequently granted by the City including but not limited to
ssuarce of building permits. City agrees that the fees payable by the Landowner pursuant to
Sectiors 511 6.1.2 6.3 and € 1.4 shall be adopted in conformance with applicable law, and
srail appy Jniformly o all new development on properties within the City that are zoned
congistent with the Project Approvals, or apply uniformly to ali new development on properties
tra® are s'milarly situatec whether by geographic location or other distinguishing circumstances.
Z.cep for the fees identified in this Agreement including bul not limited to the Project
Approvals  Sections €711, 812, 813 €14 and 83 no other subsequently enacted
c=veicpment or capitat fee shall be imposed as a condition of approval on any discretionary or
~ ~stenal decision.  The Parlies acknowledge and agree that the fees applicable to the
development pursuant to the Project Approvals and this Agreement may be increased during
the term of this Agreement provided that (1) such increases are limited to annual indexing (i.e.
p=- the Engineening News Record index, or the CPI, or other index utilized by the City) and as
ouigec o current fee crdinances anc (2) the increased fees are adopted in cenformance with
coicanie iaw. apply uniformly to ali new development on properties within the City that are
cred consistent with the Project Approvals, or apply uniformly to all new development on

cpertes that are simiarly situatec. whether by geographic location or other distinguishing
-urstances. The initial adjustment shall be effective as of four years after the Effective Date

(]

~

Iy

* sne Agreement and shall be calculated based on the difference in the applicable index from
re sumencal rate at the end of the month foliowing the third year after the Effective Date and
e momenicel rate at the end of the month following the fourth year after the Effective Date. All
sohsequent increases shall be based on the annual change in the applicable index.
Notwithstanding the preceding sentence, index adjustments to the fees set forth in Section 8.2

L0 B “y ]

835468

Lersion 4 392007



c.psections 2. 3 and 4 shall be effective annually as set forth in the relevant ordinances and '
resoiutions. Moreover, Landowner will be subject to the indexing called for above even if - '
_anadowner has filed @ complete application for a Vesting Tentative Map and will not vest
a52ine’ such indexing until payment of the fees as called for in this Agreement.

6.2. Permitted Uses. The permitted uses of the Property, the density and
~ers v of use. the maximum height and size of proposed buildings, provisions for reservation

- neqcation of tand for public purposes, iocation and maintenance of on-site and off-site
~pievements  location of public utilities and other terms and conditions of development
nonczbie to the Propeny, shall be those set forth in this Agreement, the Project Approvals and .
.~ zrendments fo this Agreement or the Project Approvais. City acknowledges that the

=-oiect Approvals provide for the ianc uses and approximate acreages for the Property as set
‘ertn i Exhibit B-1 and Exhibint B-2

Pay o

6.3. Moratorium, Quotas, Restrictions or Other Growth Limitations.

H

zrcowner and City intend that, except as otherwise expressly provided in this Agreement, this
greerert shall vest the Project Approvals against subseguent City resolutions, ordinances and
\1igtives approved by the Citv Council or the electorate that directly or indirectly limit the rate,
- or sequencing of development, or prevent or conflict with the permitted uses, density .
‘niensity of uses or the right to receive public services as set forth in the Project Approvals.”
it =~ mowever Landowner shali be subject to rules. regulations or policies adopted as a result
¢ srerges in federal or state law (as provided in Section 7.2) which are or have been adopted on
ey applied, City-wide or arez-wide basis, in which case City shall treat Landowner in a
=quitable and preportionate manner with all properties, public and private, which are
- cacies by the changes in federal or state law

=

3

6.3.1 Allocations Under City Growth Management Program

&. Allocations Required Prior to Map Approval

Cormsistent with the City s Growth Management Program. which shall apply to the Project,

wcept 26 otherwise provided herein, no tentative map for any portion of the Property shall be
cuee Unfl such time as Landowner has obtained allocations for each residential unit within the
cverec by such map, consistent with the Growth Management Ordinance (Ordinance
22 codified as Section 15,34 of the City of Lodi Municipa! Code.

b. Schedule of Allocation of Residential Units

" e 1o owing schedule of residential unit allocations shall apply to the Project.

{3 inifial Aliocation.

[PRER VoA
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As of the Effective Date of this Agreement, the following number of residential units shall be
‘nitiaity affocated to the Progec! from the City's reserve of unused allocations (“Initial Allocation™):

215 Low Density Units . .
Excep? for the reguirement set forth in Section 6.3.1(a) above the initial Allocation has been
determned to be exempt from and in compliance with the provisions of the Growth

Management Ordinance and Resolutions 91-170 and 91-171 (timing and point system
requirements).

(it Subsequent Annual Allocations:

As of the Efiective Date of this Agreement, Landowner shall be entitled to apply for future
znruai aliccations in three-year increments, and on a rolling basis. Provided that Landowner
stherwise complies with the City’s Growth Management Program, Landowner shall be entitled to
anrual aliocations set forth in Exhibit E (*Annual Allocations™). If Landowner elects in any year ic
regues’ fewer allocations than provided for in Exhibit E or if the term of any allocation granted
exoires befare it is used as pan of obtaining a subdivision map, Landowner shall be entitled to
-eceve Lpon submission of a complete growth management aliocation application, additional
zliccancons after the eighth year of this Agreement and through the term of this Agreement
‘ne.udng ary extension thereto granted pursuant to Section 5.2, The total number of growth
management ailocations granted hereunder shall be limited to the number of residential units
80Ti0OVEd as pari of the Project Approvals excluding any senior housing residential units. The
_se of such allocations shall be restricted to the year for which such allocations were made.
on rt with the Growth Management Ordinance. Notwithstanding the foregoing, Landowner
est additional ailocations. over and above those set forth in Exhibit “E”, and City may
ok zllocations in its discretion, provided such additional allocations are consistent with
, :;rcwih Management Aliocation Program, Resolutions 81-170 and 81-171, subject ic
" z4ditonal community benefits andior exactions negotiated upon such a request.

j

o

_Ergowner s riot recnired to apply for such allocations on an annual basis. Landowner may

~sieac comply with all development plan and related requirements under the Growth

/zrizgement Ordinance and Resolutions 81-170 and 81-171 every third year, at which time
_z~Jcwner may apply for allocations for the next three-year period. After the expiration of the
-1 which an Annua! Aliocation was issued to Landowner, Landowner may submil a request
~= b= ssued by the City another Annuai Allocation, such that Landowner may maintain, on &
5 ing casis a number of allocations equal to three Annual Allocations. Except for aliowing the
_andowner this flexibility in terms of the number of years for which Landowner may apply. all
‘souests ‘or Annual Allocations must otherwise comply with the Growth Management Ordinance
277 Resolutions 91-17C and 91-771

= requirement that Landowner apply for Annual Allocations does not alter the vested rights of
e Project, specifically as to the General Plan and zoning designation of the Project.

bl B
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ic Growth Management Ordinance in full force and effect:

txcept where otherwise specifically stated herein, nothing in this section €.3.1 is intended to
~odify .~ any way the City's Growth Management Program, including its exemptions under
Section 15.34 040 {e.g for senior citizen housmg)

Section 6.3.2 Future Growth Control Crdinances/Policies, Etc.

(&) One of the specific purposes of this Agreement is to assure
Dieve oper that. during the term of this Agreement no growth-management ordinance, measure, .
~zlicy regulation or development moratorium of City adopted by the City Council or by vote of
‘ne egiecioraie after the Effective Date of this Agreement will apply to the Preperty in such a
~wanrer so as ic the reduce the density of development . medify the permissible uses, or modify
tme phasing of the deveiopment as set forth in the Project Approvais.

(] Therefore, the parties heretc agree that, except as otherwise
sxpressiv provided in the Project Approvals. Sections 6.1, 6.3.1 or 6.4 or other provision of this :
Agreement which expressly authorize City to make such pertinent changes, no ordinance,
~oiicy, rule. regulation. decision or any other City action, or any initiative or referendum voted on -
the puplic. which would be applicable to the Project and which would affect in any way the .
‘zie of development construction and build out of the Prgject, or limit the Project’s ability to
-eseive any other City service shall be applicable to any portion of the Project during the term cf
~e Agreement whether such action s by ordinance. enactment, resolution, approval, policy.
e rsguistion. decision or other actien of City or by public initiative or referendum.

City. through the exercise of either its police power or its
arand DOWEr. whether o; direct City action or initiative or referendum, shall not estabiish, enact
=~ mpose any additional conditions. dedications, fees or other exactions, policies, standards’
zwe o regulations, which directly relate to the development of the Project except as provided in

sre £ 431 or 5.4 herein or other provision of this Agreement which expressly allows -
.-~ ake such changes Nothing herein prohibits the Project from being subject to a (i) City-
~onc issue. 1) City-Wide special or general tax, or (i} special assessment for the
cuchion or maintenance of e City-wide facility as may be voted on by the electorate or
~rreswise enacied: provided that such tax. assessment or measure is City-wide in nature, does
-~ crecriminate aganst the lang within the Project and dogs not distinguish between developed

= Craeveloped parceis.

TS
=

RSN

(d) This Agreement shall not be construed to limit the authority of City to
-~arge processing fees for (andg use approvals, public facilities fees and building permits as they
‘= gte 1o pilumbing. mechanica!. electric or fire code permits, or other similar permits and
=~titiements which are in force and effect an a city-wide basis at the time those permits are

zophed for except 10 the extent anv such processing reguiations waould be inconsistent with this
Agreement
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e} Notwnhstandmg subdivision (b), the City may condition or deny a
cermit. approval, extension, or entitlement if it determines any of the following: : :

(1) A failure to do so would place the residents of the Project
or the immediate community, or both. in a condition dangerous tc their
health or safety, or both.

(2) The cendition or denial is required in order to comply with
state or federal law (see Section 7.3).

6.4. Additional Conditions.

6.4.1. Timing of Dedications and Improvements of Parks

_zngowner agrees tc dedicate park land and complete construction of all the park
mprevements as described and set forth in the Project Approvals at its sole cost and expense.
The lisis of the parks and park improvemenis contemplated herein is set forth in Exhibit “I" and
Exaibit ©J7 Landowner and City agree that the provision of iand and the construction of all park
fmcilities and installation of equipment within the Project boundaries will satisfy Landowner's
Ciuimiy Act obligations as set ferth in Lodi Municipal Code Chapter. Therefore, Landowner shai
ot be obligated to pay any additional park fees and Landowner shall not be entitled to any
credit ‘or the vaiue of the improvements constructed or equipment installed except as provided
nerginpeiow.  The phasing of such improvements shall be in compliance with the Phasing
Senedule included in Exhibit |

Aith egards ic the park improvemenis listed in Exhibit J, prior to approval by the City of the first
teniaiive subdivision map, Landowner shall prepare plans and specifications for all park
~provements included in the Project Approvals and submit those plans and specifications to
tne City for review and approval which approval will not be unreasonably withheld provided that
‘we pans anc specifications contain ali park improvements listed in Exhibit J and satisfy all
zoplicabie conditions of approval included in the Project Approvals. The Landowner shali
senstruct the parks In rompuance with the approved plans and specifications. The City will
~spes mprovements during construction, i improvements are of poor quality and/or de not
~ggt € requirements of approved plans and specifications, the City will notify the Landowner
< wriing and the Lardowner, at ite sole cost, shall correct any errors or deficiencies. The
zn ~er shali construct the parks to the satisfaction cf the City, which shall be defined as
~-mp znce with the aporoved plans and specifications.

r. of the park 'mprovements identified herein, Landowner is obligated to offer for
ton to the City for a period of six vyears, five acres of land located at West of Lower
Szcremente Road, North of Vine Street and as depicted in the Westside Facilities Master Plan
‘o parv Jses Including a possibie acquatic center. Upon acceptance of the dedication by the
ty W h;ﬂr must occur within six years after the offer of dedication is made, the City shall, for
~= cemaining term of this Agreement and at the time of City approval of any development
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project iocated in the area south of West Vine Street, north of Highway 12, and west of North
_ower Szramento Road (“Adjacent Property”), impose a requirement that the developer of the *
~giacent Parcel pay the the City an amount equal to the reasonable actual costs incurred for
sark 1and and related construction costs by Landowner for parks developed within the Project in
excess of the minimum amount of park dedication required by the Lodi Muncipal Code and
wrch tne geveloper of the "Adjacent Parcel” uses to satisty its park dedication requirements.
"~e razriec agree that they shall caiculate the any potential credit payable by the developer of
B cent Froperty pursuant ic this paragraph prior to approval fo the first tentative
sundivision magp for the Property Upon receipt of the that payment, City shall either pay that
zourt o Landowner or credit that amount against any outstanding fee payable by Landowner,

6.4.2, Rehabilitation of Existing Residential Units

_zndowner agrees tha! within ten years of the Effective Date of this Agreement, Landowner
srall sither rehabilitate or pay the costs (for a total value of $1,250,000) of rehabilitating up to a

~aximum of twenty-five (25) single-family or muiti-family residential units within the area
~oundec by the Union Pacific raifroad tracks, Cherokee Lane, Kettleman Lane and Lockford
Street  To satsty this obligatior, Landowner may pay to rehabilitate residential units owned by
athers o may purchase. rehabiiitate and sell or rent said residential units. The City shall have
‘& raoht 1o approve the residential units selected for rehabilitation; said approval shall not be
" inreasonably withheld by the City.

“re mprovements required herein to facilitate rehabilitation of residential units may include
andscaping, painting, roof repair, replacement of broken windows, sidewaik repairs, non-
structural architectural improvements, and demolition and reconstruction of residential units.
A work performed pursuant to this section shall be done pursuant to property issued building
~ermrits as reguired by City of Lodi ordinances. As part of the annual review required pursuant
‘o Secuen 12 Landownrer shall report on work completed during the prior year towards meeting
sne cohgations set forth in this paragraph.

- the event that Landowner has not satisfied this obligation within ten years from the Effective
Tate | Landowners shaii pay the City fifty thousand dollars ($50,000) per residential unit for each
-4 the twenty-five (25) units that have not been rehabilitated as set forth above. The funds paid
s7@!l pe placec in @ dedicated city fund to be used for housing rehabilitation grants or loans
~ithim the area specified hereinabove

6.4.3. Payment for Promotion of Economic Development

Jithe e 10) years of the Effective Date of this Agreement, Landowner shali pay the City Two
-unarec Twenty-Six Thousand U S. doliars ($226,000) for use by the City for economic
-=velopment actions including job creation. promoting retail sales and/or wine industry tourism
z. 2s determined by the City. The purpose of this payment is {c assist the City in its effort to
~airan & balance between employment and housing demands.

EGLGhf
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6.4.4 Payment of Utility Exit Fees The Lodi Electric Utility is a
ty-owned anc operated utility that provides electrical utility services for residential, commercial
and industrial customers in Lodi. As the proposed project sites would be annexed to the City of
_oa. ine Lodi Electric Utility would provide electrical utility services to the project site. To the
sxient *‘ﬁat Landowner is assessed “exit fees,” also known as “Cost Responsibility Surcharges.”
v Paofic Gas & Electric for its departing Ioad Landowner shall pay said fees when they are
cue. _angowner may. alits option and at its own cost, request a Cost Responsibility Surcharge
“xemption from the Caiifornia Energy Commission for any qualified departing load pursuant to
“e 0 Caifornia Coge of Regulations, Section 1395, et. seq. Forms for the exemption are
zvailatl on-line at http://www energy.ca.gov/exit fees/documents/2004-02-
»\EMP APFL.PDF City makes no representation that Landowner is eligible for
s pursuani o these regulations. Landowner agrees to save, defend, indemnify and
srmiess City from: any and all costs, judgments or awards owed to Pacific Gas & Electric
out of or related to City’s provision of electricai utility services to the project site.

m

6.4.5 Maintenance of Specified Public _Improvements:
znoowner agrees itc provide or pay for all park, median strip, and other landscaping
~aintenance and repairs for two vears for lands dedicated by the Landowner to the City and
zccepien by the City. in the event that Landowner chooses to pay the City for the costs of
~“azimtenarce and repar, the City shall provide an estimate of the annual costs and the
..... sndowner shall pay the full amount within thirty calendar days after the City by U.S. Mail or
=~ai fransmits the estimate to the Landowner. If the amount paid to the City exceeds the
z-tuz amount mcurrec by the City plus reasonable staff costs {o administer the contract, the
T v sna . within a reasonable period of time, refund the difference to the Landowner.

6.4.6 Payment for Fire Department Facilities, Equipment and

- acdition ¢ any applicable development impact for fire services, within ten years of the
fective Date of this Agreement, Landowner shall pay Two Million Six Hundred Thousand U.S.
icliars /$2 600.000) to the City for use to acquire additional facilities, equipment and apparatus
‘nr the [ odi Fire Department.

_ancowner acknowledges that City will enter into contracts tc acquire the facilities, equipment
anc apparatus. As consideration for City's agreement to authorize payment in installment
~ayments  Landowner agrees to provide a ietter of credit payable to the City, in a form
—cEC"ab} acceptable to the City Atterney, in an amount sufficient to cover the amount due
~zre~ City agrees that Landowner may substitute 2 letter of credit, in a form reasonably
ertane 1o the City Attorney. for g lesser amount upon payment of any portion of the amount
soe merein Upaon delivery of such replacement letter of credit and its approval as to form by the
Jy ftterney the City will release and convey to Landowner the prier letter of credit.

bl BT
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6.4.7 Reserved.

6.4.8 Water Treatment and/or Percolation CostLandowner shall pay
z fee based on the proportionate share of the costs of designing and constructing a ‘water
ireatment svstem and/or percolation system for treatment of water acquired by the City from the
Woodbridge Irrigation District. Landowner shall pay the fee as required under the fee program
iz be development by the City, but in no event later than when water service connection for
each resigential. office and commercial unit is provided.

6.4.9 Public Art on Property Within ten (10) years of the Effective
Date of this Agreement. Landowner shall obtain City approval for and install public art on the
Proiect. The vaiue of the public art installed shall be equal to One Hundred Fifty Thousand U.S.
dcilars {§150.000) inclusive of design and installation costs, which together shall not exceed
$10,000 The public an shall be installed in a place within the Project that is visible from the
oublic night-of-way or from an area or areas that provides public access. Landowner shali
crovide maintenance of the public ant. Lancowner shall be eligible to apply for City matching
orant for the public art up 1o 8 maximum amount of $40,000. The parties agree that any
maiching grant provided by the City shall be in addition to the $150,000 contribution provided by
_zndowner pursuant tc the section and shall be subject to any and all conditions normally
imposed as part of the :ssuance of 2 grant by the City.

6.4.10 Utility Line Extension City is preparing a policy pursuant to
wnich property developed will pay the actual costs of capital improvements necessary o extend
Jllity services to a development  Landowner acknowledges that such an extension is
~ecessary to implement the Project Approvals on the Property. Landowner agrees to pay the
Ty nursuant to the policy to be adopted by the City, the costs of the capital improvements
~ecessary to extend utility services 1o the Property.

6.4.11 improvements to be Designed and Constructed by
Langowner Within or Adjacent to the Project Boundaries

The Froject Approvals reguire the installation of specified public and private improvements.
Landowner shall, as specified in the Project Approvals, either design, engineer and construct
:ne following improvements or pay the City the appropriate fee for the design, engineering and
senstruction of said improvements. The obligations imposed on the Landowner herein shall be
- addition ¢ any other obligations set forth in this Agreement.

- the event that any of Developer's improvements encroach upon any city facilities, property or
“ighte of way developer shall indemnify City against any and all expenses. including legal fees,
mourred by the City to secure replacement facilities, property or rights of way.

KnG4eg -0
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6.4.11.1 Surface Water Facilities

Tranarrission Main (Fropartionate share of the total design, engineering and construction
costs

A

Iiorage Tank (Proportionate share of the total design. engineering and construction costs).

6.4.11.2 Water Supply Facilities

Tne new water well to cover proposed development within the Southwest Gateway and
fiests de development areas. The well will be instailed in the Southwest Galeway area at the
ocanon identified In the Project Approvals or approved by the City Engineer. This condition may
ne satisfied by the instaiiation of the well pursuant the requirement set forth in Section 6.4.7.2 of
tre FCB Southwest Gateway Develoment Agreement provided that adequate flow capacity is
orovided for the development authorized as part of the Westside and Southwest Gateway
~roiect Approvais. The well shall be installed and operational on or before January 1, 2010 or
esarier 7 otherwise required by the Water Master Plan.

6.4.11.3 Water Distribution Facilities

A water pipes and reiated infrastructure in all streets.
£nvy intenm or temporary facilities as determined necessary by the Public Works Director.

6.4.11.4 Sewer Coilection Facilities

Ai sewer pipes and related infrastructure in all streets.
L menm or temporary facilities as determined necessary by the Public Works Director.

6.4.11.5 Recycled Water Facilities

~ recyclea water pipes and related infrastructure for irrigations systems located in or on
sireets public and private school sites (to property boundary line only), piaces of assembly
~CUGINg byt not limited to religious facilities (to property boundary line only), and high density

~esidential siles.
Erovige up to & maximum of $50 000 to pariially fund the City of Lodi Recyeled Water Master
Plan Study.

6.4.11.6_Storm Drainage Facilities

= stormwater pipes and related infrastructure in all streets and basins.
~1 etormwater detention basins, control structures, pumping facilities and appurtenant piping
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Any interim or temporary facilities as determined necessary by the Public Works Director.

Developer will be entitled to apply for reimbursement under Lodi Municipal Code Chapter 16.40
for penefit received by undeveloped properties as a result of the construction of the
improvements required by this paragraph. Without limiting in any manner, the City Councilt 5
‘Jture exercise of its iegisiative discretion in the public hearing called for by Chapter 16.40, the

parlies anticipate that the benefited properties will be those set forth in Exhibit J. The parties
ziso expressly acknowledge the final determination of benefited properties shall be determined
nursuant to process sei forth in Chapter 16.40.

6.4.11.7 Streets and Roads

Cesign and construct ali streets within the Project Boundary as set forth in the Project
Approvals

Reconstruct Lodi Avenue west of Lower Sacramento Road to western project boundary.
Reconstruct Tokay Ave /Lower Sacramento Road intersection to accommodate wider street
secticns.

Fay Fair Share Cost payments for traffic mitigation measures identified in the Lodi Annexation
=nvironmental Impact Report thal are not projects within the Streets & Roads Fee Program.

With regard to the requirement to construct streets and roads, for sections of such streets and
roads that are not wholly within the project site, necessary to satisfy the obligations set forth in
‘his Agreement and the Project Approvals, Landowner will use its best efforts to acquire all
necessary real property interests including. but not limited to, (1) submitting formal offer letters
-c afl persons or entities who own or iease said property, (2} diligently pursuing implementation
- anv purchase agreement, (3) paying all amounts required pursuant to the purchase
agreement 'n a timely manner consistent with the terms of the purchase agreement and will
mer construct the streets or roads in compliance with the Project Approvals and any
suasequent subdivisions maps.  (n the event Landowner is not able after its best efforis to
acoulre any necessary propeny. City and Landowner agree that City will consider all actions
ecessary lo form ar assessment district to provide the funds necessary for the City to acquire
ecessary property ‘nciuding through eminent domain as necessary, and Landowner
g es that upon the City complying with ali requirements for consideration of formation of
zssessment district. Landowner shall. for ali property within the proposed district that it owns or
ossesses the legal autnority to vote on behalf of, vote in favor of formation of the assessment

sistricn The parties agree that items to be included within the costs to be funded by the
zssessmen gistnet shail include, but not be limited to all costs, including attorneys fees
~ecessaty 1o acquire the necessary property interests, all design and engineering costs anc ali

ZONSIre (""IOI"Q costs

Deveicper will be entitied to apply for reimbursement under Lodi Municipal Code Chapter 16.40
‘or benefit received by undeveloped properties as a result of the construction of the
Torcvements required by this paragraph. Without limiting in any manner. the City Council's
“Uture exercise of its legislative discretion in the public hearing called for by Chapter 16.40. the
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panies aniicipate that the benefited properties will be those set forth in Exhibit K. The parties
alsc expressly acknowledge the final determination of benefited properties shall be determined . *
pursuant to process set forth in Chapter 16.4C.

6.4.1Z Hulchins Street Square Endowment Within ten (10) years of the
- fectve Date of this Agreement. Landowner shall pay the City Three Hundred Thousand U.S.
oliare ($300 000) as an endowment for the maintenance and operations of costs of Hutchins
Sireel Square. :

6.4.13 Agreement with Citizens for Open Government Landowner shall
zompwy with the terms of the Agreement to Amend Westside Development Agreement dated
Tecemper 4, 2006 by and between the City, Citizens for Open Government and Landowner, a
copy of which is attached hereto as Exhibit L and incorporated herein by reference.

6.5 Annexation

The ability tc proceed with development of the Property pursuant to the Project
Approvais shall be contingent upon the annexation of the Property into the City. Pending such -
annexation Landowner may, at its own risk, process tentative parcel maps and tentative
subdivision maps and improvement or construction plans and City may conditionally approve
=uch tentative maps andfor improvement plans in accordance with the Entitlements, provided
Ty snail not approve any final parcel map cor final subdivision map for recordation nor approve
~e ssuance of any grading permit for grading any portion of the Property or building permit for
zmy errusiure within the Property prior to the annexation of the Property to the City.

City shall use ts best efforts and due diligence to initiate such annexation process,
~nigir the necessary approvals and consummate the annexation of the Property into the City,
~sluding entering intc any annexation agreement that may be required in relation thereto,
subject ‘o the City's review and approval of the terms thereof. Landowner shall be responsible .
“or the costs reasonabiy and directly incurred by the City to initiate, process and consummate
s.cr annexation. the payment of which shali be due in advance. based on the City’s estimate of
suchk cost and thereafter as and when the City provides an invoice(s) for additional costs
~currea by City therefore in excess of such estimate.

7. Applicabie Rules, Requiations, Fees and Official Policies.

7.3. Rules Regarding Permitted Uses Except as provided in this
sgreement, the City's ordinances, resolutions, rules, regulations and official policies governing
‘ne permittec uses of the Property. the density and intensity of use, the rate timing and
seguencing of development, the maximum height and size of proposed buildings, and
s-ovsions for reservation and dedication of land shall be those in force on the Effective Date of
~¢ ~greement  Except as provided in Section 8.2, this Agreement does not vest Landowner's
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rignts i pay deveiopment :mpact fees. exactions and dedications, processing fees, mspectlon
fees, plan checking fees or charges.

7.2.  Rules ﬁzgardillg Design_and Construction. The Project has been
cesigned as a Planned Development pursuant to Chapter 17.33 of the Lodi Municipal Code.
Deswgr improvements and construction standards shail be as set forth in Project Approvals
rowging the Development Plan, and shall be vested for the term of this Agreement. Unless
~therwise provided within the Develcpment Plan or expressly provided in this Agreement, all
“‘"c-: aordinances, resolutions, rules, regulations and official policies governing design,

~provement and construction standards and specifications applicable to the Project and to
cublic ‘mprovements to be constructed by the Landowner shall be those in force and effect at
e fire the applicabie permit approval is granted.

7.3.  Changes in State or Federal Law. This Agreement shall not preclude
‘e application 1o development of the Property of changes in City laws, regulations, plans or
oolicies the terms of which are specifically mandated and required by changes in State or
Federal laws or regulations. These changes may include any increase in an existing fee or
i oaositicn of a new fee that are necessary for the City or Landowner to comply with changes in
Staie or Federal laws or regulations, including but not limited to sewer, water and stormwater
zwe o regulations

7.4.  Uniform Codes Applicable. Unless otherwise expressily provided in this
~zreement the Project shall be constructed in accordance with the provisions of the Uniform
Eoiding, Mechanical, Plumbing, Electrical and Fire Codes, City standard construction
specifications. and Title 24 of the California Code of Regulations, relating to Building Standards,
- gffect at the time of approval of the appropriate building, grading, encroachment or other
onstrucion permits for the Project  If no permits are required for infrastructure improvements,
s.cn mprovements will be constructed in accordance with the provisions of the Uniform
f—?.,ah::'s. o Mecnhanicai. Flumbing. Electrical and Fire Codes, City standard construction
soeciications, and Title 24 of the Calfornia Code of Regulations, relating to Building Standards.
- effect at the siart of construction of such infrastructure.

8. Existing Fees, Newly Enacted Fees, Dedications, Assessments and Taxes.

8.1. Processing Fees and Charges. Landowner shall pay those processing.
~specticr. and plen check fees and charges required by City under then current regulations for
~rocessing apphications and requests for permits, approvals and other actions, and monitoring
Wwiance with any permits issued or approvalis granted or the performance of any conditions
w1t respect thereto or any performance reqguired of Landowner hereunder.

8.2. Existing Fees Exactions and Dedications Landowner shall be

cugalea tc provide all dedications and exactions and pay all types of fees as required for the
“voes of development authorized by the Project Approvals as of the Effective Date of this
toreement. With regards any fees applicable to residential development. the Parties agree that

B e Tl
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the fees shall be payebie at the earliest time authorized pursuant to the Government Code
Section 66007 as it exists as of the Effective Date of this Agreement. The specific categories of
fees payabile are listed below. The dedication and exaction obligations and fee amounts
navable shall be those obligations and fee amounts applicable (indexed as set forth
nereinoelow) as of the date that the Landowner’s application for the applicable vesting tentative
map ‘s deemed complete. For any development for which the Landowner has not submitted &
vesting tentative map, the dedication and exaction obligations and fee amounts payable shall be
‘rose obligations and fee amounts applicable (indexed as set forth hereinbeiow) as of the date
re final discretionary approval for that development is granied by the City.

Standard City Development Impact Fees Payable by the Landowner include:

Deveiopment Impact Fees (Lodi Municipal Code Chapter 15.64)

San Joaguin County Regional Transportation Impact Fee (Lodi Municipal Code
Chapter 15.65 ‘

County Facilities Fee (Lodi Municipal Code Chapter 15.66)

San Joagquin County Multi-Species Habitat Conservation and Open Space
Development Fee (Lodi Municipal Code Chapter 15.68)

B

Iy

Anv existing fees may be increased during the term of this Agreement provided that such
~creases are limited 1o annual indexing (i.e. per the Engineering News Record Index, or the
CPi ar other index utilized by the City) and as provided in current fee ordinances. The initial
adiustment shail be effective as of four years after the Effective Date of the Agreement and shall
=& caculated based on the difference in the applicable index from the numerical rate at the end
o the month following the third year after the Effective Date and the numerical rate at the end of
ne month following the fourth year afier the Effective Date. All subsequent increases shall be
sasec on the annual change in the applicable index. Notwithstanding the preceding sentence,
~dex adjustments to the fees set forth in subsections 2. 3 and 4 of this section shall be effective
a~nually as set forth in the relevant ordinances and resolutions. Morecver, Landowner will be
sublest 1 the indexing called for above even if Landowner has filed a complete application for 2
vestng Tentative Map and will not vest against such .-ndexmg until payment of the fees as
~alied for in this Agreement.

8.3. New Development Impact Fees, Exactions and Dedications.
_arcowner agrees ic 1he pay ihe development fees identified in Section 6.1, inciuding
specifically subsections € 1.1 through 6.1 4. of this Agreement. With regards any fees applicabie
o residential development, the Parties agree that the fees shall be payable i the earliest time
suthorzed pursuant ic the Government Code Section 66007 as it exists as of the Effective Dale
of this Agreement.

=xcept as expressly provided herein, Landowner shall not be obligated {o pay or provide any
seveiopment impact fees, connection or mitigation fees, or exactions adopted by City &fter the
=Zffect've Date of this Agreement. Notwithstanding this limitation, Landowner may at its sole
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scretion elect to pay or provide any fee or exaction adopted after the Effective Date of this.
Agreement "

8.4. Fee Reductions To the extent that any fees payable pursuant to the
=nuirements of Sections B.1 are reduced after the operative date for determining the fee has
~courred the Landowner shall pay the reduced fee amount.

5 Community Facilities District. Formation of a Community Facilities Dlstnct
tor Public improvements and Services.

8.1. Inclusion in a Community Facilities District. Landowner agrees to
~zoperate in the formation of & Community Facilities District pursuant to Government Code
Szcticn 53317 et seq. w0 be formed by the City. The boundaries of the area of Community
Tacilnies District shall be contigucus with the boundaries of the Property excluding the portion of
=rd zoned for commercial or office development.  Landowner agrees not to protest said district
‘semation and agrees tc vote in favor of levying a special tax on the Property in an amount not
- cxceed $600 per vear per single family attached or detached residential dwelling unit and
<< 75 per year for each attached multi-family rental unit as adjusted herein.  The special tax
s-*.aé. ~e nitiated for all residential dwelling units for which a building permit is issued, and shall,
~rmance 10 be levied beainning the subsequent fiscal year after the building permit is issued.
. ancow?e. acknewledges that the 2007-2008 special tax rate for the units in the Project will not
soees $BC0 per single family attached or detached dwelling unit and $175 per year for each
anachec fm.'lt family rentel unit and that the special tax shall increase each year by 2% in
v A vote by .andowner against the levying of the specia! tax or a vote to repeal or

cisle “we QDECéc:i tex shall constitute an event of default under this Agreement.

g.2. Use of Community Facilities District Revenues Landowner and City
£ ‘nat the mprovements and services that may be provided with the special tax ievied
ant t¢c Section .1 may be used for the following improvements and services:

Folice protection and criminal justice services;

Fire protection, suppressicon, paramedic and ambulance services;
Recreation and library program services;

Operation anc maintenance of museums and cultural facilities;
Maintenance of park. parkways and open space areas dedicated to the
City,

¢ Fiooc and storm protection services;

improvement, rehabilitation or maintenance of any real or personal
property that has been contaminated by hazardous substances;

n Furchase, construction, expansion, improvement, or rehabilitation or any
real of tangible property with useful life of more than five vears, and,
Design, engineering, acquisition or construction of public facilities with a
useful life of more that five years including:
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+  Local park, recreation, parkway and open-space facilities,

Libraries,

Childcare facilities,

Water transmission and distribution facilities, natural gas, te!ephoae
energy and cable television lines, and

Government facilities.

B0 RS

o

. andowner and City agree that Property does not presently receive any of these services from
the City and lhat all of these services are new services.

9.3. Community Facilities District for Residential Property - Financing.
~ addition 1o the funding provided as part of the Community Facilities District identified in
Sectior ©.1, City acknowledges that Landowner may desire to finance the acquisition or
~onstruction of a pertion of the improvements described in Section 8.2 through the Community
©acilities District. The costs associated with the items identified in Section 8.2 shall be in
aadition to the annual cost imposed to comply with Section 9.1. The following provisions shali
=pply to any 1o the extent that the Landowner desires to fund any of the improvements set forth
= Secticn 8.2 through the Community Facilities District: _

9.3.1 issuance of Bonds. City and Landowner agree that, with
the consent of Landowner, and to the extent permitted by
law, City and Landowner shall use their best efforis to
cause bonds io be issued in amounts sufficient to achieve
the purposes of this Section.

8.3.2 Payment Prior to Issuance of Bonds. Nothing in this
Agreement shall be construed to preciude the payment by
an owner of any of the parcels to be included within the
CFD of a cash amount equivalent to its proportionate share
of costs for the improvements identified in Section 8.2, or
any portion thereof, prior to the issuance of bonds.

9.3.3 Private Financing. Nothing in this Agreement shall be
construed to limit Landowner's option to install the
improvements through the use of private financing.

£3.4 Acquisition and Payment. City agrees that it shall use its
best efforts to allow and facilitate monthly acguisition of

completed improvements or completed portions thereof,
and monthly payment of appropriate amounts for such
improvements to the person or entity constructing
improvements or portions thereof, provided City shall only
be obligated tc use CFD bond or tax proceeds for such
acquisitions.
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10, Processing of Subsequent Development Applications and Building Permits -
ic Landowner's compliance with the City's application requirements including,
cficaly, submissior of required information and payment of appropriate fees, and assuming
iowrer 1 not in default uncer the terms and conditions of this Agreement, the City shall
cocess _andowner ¢ subsequent development applications and building permit requests in an
EXDEC ous manner v additior, City agrees that upon payment of any required City fees or
wste Oy will designate or retain as necessary, appropnate personnel and consultants tc
TOCess Lardowner s development applications and building permit requests City approvéls in
- expeditious manner

11. Reserved
4. Amendment or Canceliation.

11.1. Modification Because of Confilict with State or Federal Laws. In the
=yen tha! State or Federal laws or regulations enacted after the Effective Date of this,
~areement prevent or preclude compliance with one or more provisions of this Agreement or
-equire changes in plans. maps or permits approved by the City, the parties shall meet and:
~onfes r good faith in a reascnable attempt to modify this Agreement to comply with such
‘zoerz’ or State (aw or regulation Any such amendment or suspension of the Agreement shall
-z aporoved by the City Council in accordance with the Municipal Code and this Agreement.

11.2. Amendment by Mutual Consent. This Agreement may be amended in
woirg o time 1o time by mutual consent of the parties hereto and in accordance with the
~~eedures of State 'aw and the Municipal Code.

11.3. msubstamiai Amendments. Notwithstanding the provisions of the

sreceding Section 77 2 any amendments to this Agreement which do not relate to (a) the term
“ the Agreement as provided in Section 5.2 (b) the permitted uses of the Property as provided .
~ Qestione 6.2 and 7.0 {c) provisions for reservation: or dedication of land; (d) the location and’

,s-ntenance cf on-site and off-site improvements: (e} the density or intensity of use of the
.1 the maximum height or size of propesed buildings or (@) monetary contributions by

zroowner as provided in this Agreement shall not. except to the extent otherwise required by
=.. -=gure notice or public hearing before either the Planning Commission or the City Council
setore the parties may €xecute an amendment hereto,

11.4. Amendment of Project Approvals. Any amendment of Project

Loprovals relating too (2) the permitted use of the Property; (b) provision for reservation or
=edication of iand; ic! the density or intensity cf use of the Project; (d) the maximum height or

<ze of proposed buildings. (e€) monetary contributions by the Landowner; {f) the location and
~zirenance of on-site and off-site improvements, or ig) any other issue or subject not identified
s« zr “nsubstantial amendment” in Section 11.3 of this Agreement, shail require an amendment
-~ th e Agreement  Such amendment shall be limited to those provisions of this Agreement,
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wrick are implicated by the amendment of the Project Approval. Any other amendment of the
Project Approval(s) shall not require amendment of this Agreement unless the amendment of -
1~ Project Approval(s) relates specifically to some provision of this Agreement.

|
11.5. Cancellation by Mutual Consent Except as otherwise permitted
~zrer this Agreement may be canceled in whole or in part only by the mutual consent of the
czrhes or their successors in interest, in accordance with the provisions of the Municipal Code.
.~y fees paid pursuant 1o this Agreement prior to the date of cancellation shall be retained by

12, Term of Project Approvals. Pursuant to California Government Code Section
66452 6(a), the term of any parce! map or tentative subdivision map shall automatically be
extended for the term of this Agreement.

13. Annuai Review.

13.1. Review Date. The annual review date for this Agreement shall occur
e ther within the same month each vear as the month in which the Agreement is executed or the
ronth immediately thereafter,

13.2. Initiation of Review. The City's Pianning Director shall initiate the
z~nue review by giving to Landowner written notice that the City intends to undertake such
caview  Within thirty (30) days of City's notice, Landowner shall provide evidence to the
Planning Director to demonstrate good faith compliance with the Development Agreement. The
- .aer of proof by substantial evidence of compliance, is upon the Landowner. The City’s
‘21 re ‘o timely initiate the annual review is not deemed to be a waiver of the right to do so at a
z'er date accordingly. Landowner is not deemed to be in compliance with the Agreement by

~ae of such faiiure 1c timely initiate review.

13.3, Staff Reports. City shall deposit in the mail to Landowner a copy of all
< 2% reporte. and related Exhibits. concerning contract performance at least three (3) days prior
tooany ghnual review

13.4. Costs Costs reasonably incurred by the City in connection with the
FNUE TEVIEW shall be paid by Landowner in accordance with the City's schedule of fees and

ooomg caies in effect at the time of review.

13.5. Non-compliance with Agreement; Hearing. If the Planning Director
~erer—ines. on the basis of substantial evidence, that Landowner has not complied in good faith
«+ the terms and conditions of the Agreement during the period under review, the City Council.
_=3n -eceipt of any repori or recommendation from the Planning Commission, may initiate
-rcceedings to modify or terminate the Agreement, at which time an administrative hearing shall

sorgucted  in accordance with the procedures of State law. As part of that final
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setermination. the City Council may impose conditions that it considers necessary and:
appropriate to protect the interest of the City. ot

13.6. Appeal of Determination. The decision of the City Council as tc
_andowner's compliance shall be final, and any Court action or proceeding to attack, review, set
azide. void or annul any decision of the determination by the Council shall be commenced within
“mirty 1303 days of the final decision by the City Council. -

14. Default Subject tc any applicable extension of time, failure by any party to
supstantially perform any term or provision of this Agreement required to be performed by such
rarty shall constitute & material event of default ("Event of Default"). For purposes of this
~oreement a party claiming another party is in default shall be referred to as the "Complaining .
Szry anc the party alleged to be in default shall be referred to as the "Party in Default.” A
“omplaining Party shait not exercise any of its remedies as the result of such Event of Default
_n~less such Complaining Party first gives notice to the Party in Default as provided in Section
£ and the Party ir Default fails 1o cure such Event of Default within the applicable cure
ZENOC. : ;

14.1. Procedure Regarding Defaults.

14.1.1. Notice. The Compiaining Party shall give written notice of
sefaul! to the Party in Default, specifying the default complained of by the Complaining Party.
Delay in giving such natice shall not constitute a waiver of any default nor shall it change the
wme of default.

14.1.2. Cure. The Party in Default shall diligently endeavor to
-_re. correct or remedy the matter complained of, provided such cure, correction or remedy
=-all be completed within the applicable time period set forth herein after receipt of written
-suce 1or such additional time as mav be deemed by the Compilaining Party to be reasonably
~ecessary to correct the matter,

14.1.3. Failure to Assert.  Any failures or delays by a
“ompiaming Party in asserting any of its rights and remedies as to any default shall not operate
z¢ g waiver of any default or of any such rights or remedies. Delays by a Compiaining Party in
zsserting any of its rights and remedies shall not deprive the Complaining Party of its right (o

~stitute and maintain any actions or proceedings, which it may deem necessary 1o protect.
.sser. or enforce any such rights or remedies. .

14.1.4. Notice of Default. If an Event of Default occurs prior to
xeroising any remedies. the Complaining Party shall give the Party in Default written notice of
_ch default. if the default is reasonably capable of being cured within thirty (30) days, the Party
- Default shall have such penod to effect a cure prior to exercise of remedies by the
“empianing Party. If the nature of the alleged default is such that it cannot, practicably be
- _-ec wrrhin such thirty “30) day period, the cure shall be deemed to have occurred within such

R I N
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trirty 30) day period i (a) the -cure shall be commenced at the earliest practicable date
‘o mwmg receipt of the nolace, {b) the cure is diligently prosecuted to completion at all times -
‘hejeafier: (c) at the earliest practicable date (in no event later than thirty (30) days after the
-_-ing party's receipt of the notice). the curing party provides written notice to the other pary
nat the cure cannot praclicably be completed within such thirty {30) day period; and (d) the cure
rpleted at the earliest practicable date. in nc event shall Complaining Party be precluded
cm exercising remedies if a default is not cured within ninety (90) days after the first notice of
sefact s given.

14.1.5. Legal Proceedings. Subject to the foregoing, if the Party
~ De‘auit fails 1o cure a default in accordance with the foregoing. the Complaining Party, at its
~prior. may institute legai proceedings pursuant to this Agreement or, in the event of a material
sefauls. terminate this Agreement Upon the occurrence of an Event of Default, the parties may
~ursue ali other remedies at law or in equity, which are not ctherwise provided for or prohibited
rv ths Agreement, of in the City's regulations if any governing development agreements,
=xpressly including the remedy of specific performance of this Agreement.

14.1.6. Effect of Termination. If this Agreement is terminated
‘cliowing any Event of Default of Landowner or for any other reason, such termination shall not
zfiect ‘he validity of any building or improvement within the Property which is completed as of
¢ date of terminatior. provided ihat such building or improvement has been constructed
~ursuant to a building permit issued by the City. Furthermore, no termination of this Agreement
srajl srevent Landowner from compileting and occupying any bullding or other improvement
inerzed pursuant tc & valid buiding permit previously issued by the City that is under
_ction at the time of termination, provnded that any such building or improvement is
»mpleted in accordance with said building permit in effect at the time of such termination.

45, Estoppel Certificate. Either Party may, at any time, and from time to time,
-uest written notice from the other Party requesting such Party to certify in writing that, (a) this
A ~rt—f="ner“ is in full force and effect and a binding obligation of the Parties; (b) this Agreement

z¢ ~f seen amendec or modified either orally or in writing, or if so amended, identifying the '
=meroments, and () 1o the knowledge of the certifying Party the requesting Party is not in
-e‘aL in the performance of its obligations under this Agreement, or if in default. to describe

rzre - the nature and amount of any such defaults. A Party receiving a request hereunder
“ail execuie and return such certificate within thirty (30) days following the receipt thereof, or
-+ onger period as may reasonably be agreed o by the Parties. City Manager of City shall be
sPorzeq 10 execute any cerificate requested by Landowner. Should the party receiving the
cruest ot execute and return such certificate within the applicable period, this shall not be
seemed i pe a defaull

16.  Mortgagee Protection; Certain Rights of Cure.

16.1. Mortgagee Protection. This Agreement shall be superior and senior 1o
z-v .en placed upon the Property, or any portion thereof after the date of recording this
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~greement including the lien for any deed of trust or mortgage ("Morigage"). Notwithstanding
tne foregoing, no breach hereof shall defeat, render invalid, diminish or impair the lien of any
Morlgage made in good faith and for value, but all the terms and conditions contained in this
Agreement shall be binding upon anc effective against any person or entity, including any deed
sf ‘rust beneficiary or mortgagee ("Mortgagee”) who acquires title to the Property, or any portion
meres’ by foreclosure. trustee’s saie. deed in lieu of foreclosure, or otherwise.

16.2. Mortgagee Not Obligated. Notwithstanding the provisions of Section
" ahove no Mortgagee shall have any obligation or duty under this Agreement, before or
zfier “oreclosure or a deed in lieu of foreclosure, to construct or complete the construction of
‘mprovements, of to guarantee such construction of improvements, or to guarantee such
construction or completion, or t¢ pay. perform or provide any fee, dedication, improvements or
otner exaction or imposition; provided. however, that a Mortgagee shall not be entitled to devote
‘e Property tc any uses or to construct any improvements thereon, authorized by the Project
Zpprovais of by this Agreement. unless Mortgagee agrees to and does construct or complete
«re construction of improvements, or guarantees such construction of improvements, or pays,
serorms o provides any fee, dedication, :mprovements or other exaction or imposition as
required py the Project Approvals.

16.3. Notice of Default to Mortgagee and Extensjon of Right to Cure. If
iy receives notice from a2 Mortgagee requesting a copy of any notice of default given
_andowner hereunder and specifying the address for service thereof, then City shall deliver tc
such Mongagee, concurrentiy with service thereon to Landowner, any notice given to

_zndowner with respect to any ciaim by City that Landowner has committed an Event of Default.
ot Morigagee shall have the right during the same period available to Landowner to cure or
or to commence te cure or remedy. the Event of Default claimed set forth in the City's

g City, through its City Manager. may extend the cure period provided in Section 15.1.2
‘= ~¢r rrore than an additional sixty (60) days upon request of Landowner or a Morigagee.

S

47, Severability Except as set forth herein, if any term, covenant or condition of
‘~s Agreement or the application thereof to any person, entity or circumstance shall, to any
zxter . pe invalid or unenforceable, the remainder of this Agreement, or the application of sucn
1w covenant or condition to persons, entities or circumstances other than those as to which it
< neic nvalid or unernforceable. shall not be affected thereby and each term, covenant or
_ongitor of this Agreement shall be valid and be enforced to the fullest extent permitted by faw;
croviged L‘caweveaf if any provision of this Agreement is determined io be invaiid or
~enforceaple and the effect thereof is 1o deprive a Party hereto of an essential benefit of its
~arzer aereunder, ther such Farty so deprived shall have the option to terminate this entire
~gree "T‘E'f}f from and after such determination
18.  Applicable Law  This Agreement shall be construed and enforced in
zccorpance with the laws of the State of California.

A5 gdend -
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19 Attorneys’' Fees and Costs in Leqal Actions By Parties to the Agreement  :
ncule any legal action be brought by either party for breach of this Agreement or to enforce .’
coovisione herein, the prevailing party to such action shall be entitied to reasonable

<" fees court costs, and such other costs as may be fixed by the Court.

[V VI
. -

20 Attorneys’ Fees and Costs in iegal Actions By Third Parties 1o the
Agreement and Continued Permit Processing If any person or entity not a party to this
Acreement initiates an action at law or in equity to challenge the validity of any provision of this
Lareeent or the Project Approvals, the parties shall cooperate and appear in defending.such

-+ Landowner shall bear its own costs of defense as a real party in interest in any such
¢r Landowner shall reimburse City on an equal basis for all reasonable court costs and
inevs fees expended by City in defense of any such action or other proceeding and shall
ar. attorneys fees and costs that may be awarded to the third party or parties. The City
screes Tnatin 'ne evert an action at law or in equity to chalilenge the validity of the Project

’ s filed by 2 third party otner than by a state or federal agency, the City will continue
ss and apprcve permit applications that are consistent with and comply with the Project
: uniess a coun enjoins further processing of permit applications and issuance of.

)
A}
o]

no
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21. Transfers and Assignments. From and afier recordation of this Agreement

or any portion thereof, 'n connection with any sale. transfer or conveyance thereof,
ihe express writter assignment by Landowner and assumption by the assignee of

"rnen? in the form attached hereto as Exhibit G, and the conveyance of Landowner's
~~eres 1 the Property relatec theretc, Landowner shall be reieased from any further liability or
=t~ nereunder related to the portion of the Property sc conveyed and the assignee shall
=¢ 1o be the "Landowner " with all rights and obiigations related thereto, with respect to
seved properiy  FPrior 1o recordation of this Agreement, any proposed assignment of
ement oy Landowner shall be subject to the prior written consent of the City Manager
of the City and the form of such assignment shall be subject to the approval of the City .
neither of which shall be unreasonably withhelc. ‘

22 Agreement Runs with the Land. Except as otherwise provided for in Section
< Agreement all of the provisions. rights, terms. covenants, and obligations contained in
yreement shall be binding upon the parties and their respective heirs, successors and
¢ -epresenatives lesseec and ali other persons acquinng the FProperty, or any portion
e - any nterest thereir. whether by operation of law or in any manner whatsoever. All of
“& ooovisions of this Agreement shall be enforceable as equitable servitude and shall constitute
~sweranie cunning with the land pursuant fo applicable laws. including, but not limited to,
“ector 468 of the Civil Code of the State of California. Each covenant to do, or refrain from

scme act on the Property hereunder. or with respect to any owned property; (a) is for the
< of such propenties and ¢ @ burden upon such properties: (b) runs with such properties;
< pinding upcr each panly and each successive owner during its ownership of such
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~roperhes or any portion thereof, and shall be a benefit to and & burden upon each party and its
~raperty hereunder and each other person succeeding to an interest in such properties.

23. Bankruptcy The obligations of this Agreement shall not be dischargeable in

sanrruptcy.

24, Indemnification. Landowner agrees to indemnify, defend and hold harmiess
1y, and its elected and appointed councils. boards, commissions, officers, agents, employees,
zne representatives from any and ali claims, costs (including legal fees and costs) and liability
o 70 any personal injury or property damage which may arise directly or indirectly as a result
~f ary actions or inactions by the Landowner. or any actions or inactions of Landowner's
coniractors, subcontractors. agents, or empioyees in connection with the construction,
rmprovement, operatior, or maintenance of the Property and the Project, provided that
-andowner shall have no indemnification obligation with respect to the gross negligence or
williu: misconduct of City, its contractors. subcontractors, agents or employees or with respect to
~aintenance, use or condition of any improvement after the time it has been dedicated to
zceepted by the City or another public entity (except as provided in an improvement
zgreement or maintenance bond) and (2) any additional mitigation required, including but not
~miec 1o payment of ary mitigation fees that may be imposed, as a result of a lawsuit filed by a
tmira party challenging or seeking to invalidate the Project Approvals,

25. Insurance.

25.1. Public_Liability and Property Damage Insurance. At all times that
_snacwrer is constructing any improvements that will become public improvements, Landowner
srail maintain 0 effect & policy of comprehensive general liability insurance with &
ner-oocurrence combined single limit of not less than two million ($2,000,000) dollars and &
aeduciiple of not more than fifty thousand ($50,000) dollars per claim. The policy so maintainec
o candowner shall name the City as an additional insured and shall include either a severability
ot nierest clause or cross-liability endorsement.

25.2, Weorkers' Compensation Insurance. At all times that Landowner s
constructing any improvements that will become public improvements, Landowner shal
mainiain Workers' Compensation insurance for all persons employed by Landowner for work at
¢ Proiect it Langowner shali require each contractor and subcontractor similarly to provide
vorke s’ Compensation insurance for e respective employees.  Landowner agrees 16
~cermnfy the City for any damage resulting from Landowner's failure to maintain any such

mgurance

25.3. Evidence of Insurance. Prior to commencement of construction of any
~nroverients which will become public improvements, Landowner shall furnish City satisfactory
=vaerce of the insurance required in Sections 26.1 and 26.2 and evidence thai the carrier is
-ecuired 1o give the City at least fiteen (15) days prior written notice of the cancellation or
eductor 0 coverage of & policy. The insurance shall extend to the City, its elective and
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coointive coards, commissions, officers, agents, employees and representatives and to, '

26, Excuse for Nonperformance. Landowner and City shall be excused from
serdo ming eny obligation or undertaking provided in this Agreement, except any obligation to

=2y any sum of money under the applicable provisions hereof, in the event and so long as the

~eriormance cf any such obligation i prevented or delayed. retarded or hindered by act of God,

“rg earthquake, flood, explosion. action of the elements, war. invasion, insurrection, riot, mob '

~olerce  sabotage. inability to procure or general shortage of labor, equipment, facilities,
~gierale or supplies in the open market, failure of transporiation, strikes, lockouts,
~=~gemnatior requisition, iaws, orcers of governmentai, civil. military or naval authority, or any
~mer czuse whether similar or dissimilar to the foregoing, not within the control of the Party

. =% the claimec extension to the other Pary within thity (30) days from the
SO ememem of the cause entitling the Party to the extension.

27, Third Party Beneficiaries. This Agreement is made and entered into for the
<o orotection and benefit of the Landowner and, the City and their successors and assigns.
We otmer person shall have any right of action based upon any provision in this Agreement. '

28. Notices All notices required by this Agreement. the enabling legislation, or the
--soecure adopted pursuant to Government Code Section 65865, shall be in writing and
~=ivered in person of sent by certified mail, postage prepaid.

Netice required 10 be given tc the City shall be addressed as follows:
CITY OF LODI

City Manager

= O Box 3006

Lodn CA 95241-1810

Notice required 1o be given 1o the Landowner shall be addressed as foilows:

FRONTIER COMMUNITY BUILDERS, INC.

L:”n(-;v party may change the address stated herein by giving notice in writing to the other pady
ana thereafter notices shall be addressed and transmitted to the new address.

28. Form of Agreement; Recordation; Exhibits. Except when this Agreement is
= o atically terminated due to the expiration of the Term of the Agreement or the provisions of

Ssdhant
mait Jersion 4 37972007

zndowner performing work on the Project. K

¢ the extension cf time 1c perform. The Party claiming such extension shall send written



Sectior 5.3 (Automatic Termination Upon Completion and Sale of Residential Lot), the City shall
cause ‘this Agreement, any amendment hereto and any other termination of any parts or -
nrovisions hereof to be recorded at Landowner's expense, with the county Recorder within ten
‘0. azys of the effective date thereo! Any amendment or termination of this Agreement 1c be
‘aroroed that affects less than all of the Property shall describe the portion thereof that is the
s.upjert of such amencment or termination. This Agreement is executed in three duplicate
o amas. each of which is deemed te be an oniginal. This Agreement consists of pages and

~xnibite, which constitute the entire understanding and agreement of the parties.

*5

30, Further Assurances The Parties agree to execute such additional instruments
z=c to underiake such actions as may be necessary to effectuate the intent of this Agreement.

31 City Cooperation. The City agrees to cooperate with Landowner in securing all
"ew"c which may be required by City. in the event State or Federal laws or regulations
ed aﬁe: the Efiective Date or action of any governmental jurisdiction, prevent delay or

umpiaance with one or more provisions of this Agreement, or require changes in
~aps of permits approved by City, the parties agree that the provisions of this Agreement
e modifiec. exiended or suspended as may be necessary to comply with such State and
laws or requiations or the regulations of other governmental jurisdictions. Each party
tc extend tc the other its prompt and reasonable cooperation in so modifying this
or approved plans '
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iN WITNESS WHEREOF . the City of Lodi, a municipal corporation, has autharized the
cutor of this Agreement in duplicate by its Mayor and attested to by its City Clerk under the
worzyv of Ordinance No. adopted by the City Council of the City of Lodi on the

_davcof . 2007 and Landowner has caused this Agreement to be executed.

xel
ha

m

RO 4 "LANDOWNER"

SN GF LODH FRONTIER COMMUNITY BUILDERS, INC.
& muricipal corporation

By:

niame Biair King Name:

qe Crv Manager ' its:
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~APPROVED AS TO FORM:

"f:wSerhen Schwabsuer
City Attorney
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Exhibit £
cxhibit
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Exhibit H
Exnibi |
Exhibit J
Exhibit K
Exhibi L

EXHIBIT LIST

Legal Description of the Property

Diagram of the Property

General Plan Land Use Map

Zoning Map for Project Site

Reserved

Deveiopment Pian and infrastructure Map for the Property
Growth Management Allocations

Annexation Approvals

Form of Assignment

Reserved

Park Improvements

Required Park Amenities

Benefited Properties

Agreement to Amend Westside Development Agreement



EXHIBIT A-1
LEGAL DESCRIPTION OF THE PROPERTY

The land referred to herein is situated in the State of California, County of San Joaquin,
City of Lodi, and is described as follows:
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EXHIBIT A-2

DIAGRAM OF THE PROPERTY
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EXHIBIT C

Reserved



EXHIBIT D

DEVELOPMENT PLAN AND INFRASTRACTURE MAP FOR THE PROPERTY



EXHIBIT E

WESTSIDE PROJECT
GROWTH MANAGEMENT ALLOCATION TABLE

Allocatxon

_hpplicable Date
Effective Date of
Development Agreement

Within the Calendar Year One Year

after the Effective Date

21“\ Low Density Units (Reserve)

" 70 Medium Density Units

Within %Héwéélendarwear Two Years
after Effective Date

' 180 High Density Units
. 40 Low Density Units

, Wwithin the Calendar Year Three Years
after Effective Date

40 Low Density Units

“Withir the Calendar Year Four Years
afier Effective Date

‘ 40 Low Density Units

“Within the Calendar Year Five Years
afier Effective Date

40 Low Density Units

\Withir the Calendar Year Six Years
afler Effective Date

! 40 Low Density Units

“Withir the Calendar Year Seven Years |
sfter Effective Date

40 Low Density Units

Within the Calendar Year Fight Years
afier Effective Date

v 4 20972007
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EXHIBIT F

ANNEXATION APPROVALS
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EXHIBIT G
FORM OF ASSIGNMENT ¥

OFFICIAL BUSINESS
Document entitied tc free recording
Sovernment Code Section 8103

RECORDING REQUESTED EY
AND WHEN RECORDED MAIL TO: ~

City of Lodi

. Box 3008

Looi. CA 85241-1910
Atin: City Clerk

f——-

(SPACE ABOVE THIS LINE RESERVED FOR
RECORDER'S USE)

ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATIVE TO FRONTIER COMMUNITY BUILDERS WESTSIDE
DEVELOPMENT AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the

£goreement”) is entered inte this day of , 200_ , by and
petweer Frontier Community Builders, a ___ corporation (hereinafter
Teveloper", and . & (hereinafter
‘~ssignee’
RECITALS
i els 2007, the City of Lodi and Developer entered into that

senair agreement entitled "Development Agreement By and Between The City of Lodi
anc Erontier Community Builders, Inc. refated to the development known as Frontier
~ommunity Builders Westside Project (hereinafier the "Development Agreement”).
P _rsuant to the Development Agreement, Developer agreed to develop certain property
~~re particularly described in the Development Agreement (hereinafter, the "Subject
©roperty”l subject to certain conditions and obligations as set forth in the Development
screement The Development Agreement was recorded against the Subject Property in
‘e Official Recorgs of San Joaguin County on , 2007, as
rerument No. _




2. Developer intends to convey & portion of the Subject Property to Assign\ee.
cemmenly referred to as Parcel . and more particularly identified and
gescribed in Exhibit A-1 and Exhibit A-2, attached hereto and incorporated herein by this
reference (hereinafter the "Assigned Parcel"). '

3 Develope' desires {o assign and Assignee desires to assume all of
Deveioper's right. title. interest, burdens and obligations under the Development
Agreement with respect 1o and as reiated to the Assigned Parcel.

ASSIGNMENT AND ASSUMPTION

NOW, THEREFORE, Developer and Assignee hereby agree as foliows:

1. Developer hereby assigns. effective as of Developer's conveyance of the
Agssigned Parcel to Assignee. all of the rights, title, interest, burdens and obligations of
Developer under the Development Agreement with respect to the Assigned Parcel.
Deveioper retains all the nghts, titie, interest, burdens and obligations under the
Deveiopment Agreement with respect to all other property within the Subject Property
owned by Develope:

2 Assignee hereby assumes all of the rights, title, interest, burdens and
obigations of Deveioper under the Development Agreement with respect to the
Assigned Parcel. and agrees to observe and fully perform all of the duties and
obiigations of Developer under the Development Agreement with respect to the
Assigned Parcel. The parties intend hereby that, upon the execution of this Agreement
and convevance of the Assigned Parcel ic Assignee, Assignee shall become substituted
‘o Devejoper as the "Developer” under the Development Agreement with respect to the
~ssigned Parcel.

3 All of the covenants, terms and conditions set forth herein shall be binding
Jron and shall nure to the benefil of the parlies hereto and their respective heirs,
successors and assigns.

4 The Notice Address described in Section 28 of the Development Agreement
i the Developer with respect to the Assigned Parcel shall be:

IN WITNESE HEREOF | the parties hereto have executed this Agreement as of
the day and year first above written. This Agreement may be signec in identical
co.nterpans.

piband -0
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DEVELOPER: ASSIGNEE:
a a
By By:

Print Name:
Title Division President

Print Name:
Title:
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EXHIBIT |
PARK IMPROVEMENTS

Basin/Park Area Summary

Westside Annexation

Park to be located at the south end of designated
4 area
Two slivers of cpen space are shown on Century
Bivd
Neither srea provides sufficient space for park
facilities.

on

42792007

Park
Basin (1), Net Gross, Total,
~ Location ~ acres (2),acres acres acres
i
2 20 16 18 45|
i
E 2.1 2.1 21
C 82 54 6.1 14.3 |
o _ Southwest Gateway Annexation _
Park
Basin (1) Net Gross, Total,
Location acres (2).acres acres acres |
o 59 1.5 15 7.4 |
|
1
E 67 24 2.4 g1
F 48 15 15 6.3
G 2.2 2.2 22
H 2 2 2
~ Open Space on Century Blvc. 0 0 0
1) Westside Annexation area basin calculations not approved.
The basin arez numbers are subject to change.
i Net area measured from street right of way.
Aree requirements are exclusive of bike and ped
routes
(3 Sark to be located at the southwest end of designated area.
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AGREEMENT TO AMEND

WESTSIDE
DEVELOPMENT AGREEMENT
AND REFRAIN FROM CHALLENGING LAND USE PROJECT

THIS AGREEMENT is made this 4% day of December, 2007 by and between the City
of Lodi {City), 2 California Genera! Law city, represented by the City Manager and City
artorney with the limited authority as described in Section 1.A; Citizens for Open
Sovernment, an unincorporated association (Citizens); and Frontlers Community Builders

‘Developer) a dba of Frantier Land Compsnies, a Ceilfornia Corporation, The Perties agree
as follows:?

i Recitals.

b, riies to 1 ent

he City of Lodi ("City”) is 2 Geners! Law city governed by a fiveanember ¢ity council,
“or all purposes hereln and during all times during the negotistion of this Agreement the City
Misnager and City Attorney have represented the City, However In this Agreement and at all
umes during the negotietion of the Agreement the City Manager and/or City Attorney have
imecked the capacity or legal authority to bind the City of Lodi end/or the City Council. The
parties understand that throughout the negotiation and in executing this Agreement the City
Manage! and City Attomey can only recommend to the City Council that it take cenain
actions, All authority and discrstion remains with the City Council over whether the City
“ouncil will approve or disapprove of this Agreement. The Chy Council is scheduled 1o hear
e Project s1 & duly noticed public hearing scheduled after February 1, 2007.

Citizens 18 an wnincorporated association that has commented on the development
sreposed by Developer. The “Project” referred to herein is as defined in the Development
Afrﬁ'(*!"rie'ﬂ. for the "FCB Westside Project” with all Project Approvals described therein,
izenc desife tc heve cerlain mitigation measures end clarifications added to the
‘eiopment Agreement negotiated between City and Developer that in the opinjon of
~izens will further the interest of the City end the interest of the public. i these
..... endments are added 1o the drafl Development Agreement in the form of this Agreement,
wrich shall be an exhibh 1o the Development Agreements, then Citizens will support the
Dreiect will not make negative comments about the Project’s EIR or the Project at any City
“ouncil or vther public hearings, and will not subsequently chailenge the centification of the
ZiF o the Project Approvals, directly or Indirectly. Ann Cerney shall be the sole spokesperson
‘ar Cruzens and make these statements at the City Council hearing,

e e g T e e e BB e e = e, A
VAN TR YA [ T o = T !



Developel, & pri?:ate entity, is the applicant for the Development Agreements and,
“roject Approvels described therein. The term *Developer” includes all releted entities of
Developer and thelr successors in Intsrest

B. The partiés agree that the Development Agresments contain commitments for
majcr intrastructure ang emenities that will result in public benefits for the City,

. Although ICitizens are not fully satisfied with all aspects of the Project and EIR,
- has balenced the bepefits of the Project, including the changes to the draft Development
dgreements as set forth in this Agreement, against the adverse effects of the Projects and
nag concluded that the Projects, separately or combined, are substantizlly more beneficial
*0 the City than detrimeintal.

2. M ion of Develg men

The parties agree that the draft Development Agreement for the Project, scheduled to
ne considered by the City Council at the public hesring after January 1, 2007, Is to be hereby
amendec by and through this Agreement, which shall be attached to the Development
Agreement as Exhibit *___ "

A, Mitipation For Agriculural Conversion impacts of Project

% Developer shali,oblain permanent easements to be held by the City or other qualified
emtity {e.£., Central Vglley Farmland Trust) lirniting the use of San Joaquin County real
property 10 agricultural uses end related activities as are permitted from time to time under
the agriculiural zoning laws of the Coumty (“Agricultural Conservation Easements®). In
providing mitigation for impacts to agricuttural fand, Developer shall adhere to the terms of
she final adopted Samn Joaquin County Agricultural Mitigation Ordinence, now wunder
ronsidgeration by the San Joagquin County Board of Supervisors. (See November 14, 2006
graft Ordinance.) ;

Z Al & minimuryg, and notwithstanding the terms of the final, adopted County
grainence, the Agyizujhuml Conservation [esements shall be recorded on a 1:1 acre
consarved:developed) ratio spainst an aggregate o8l of Up 10 152 acres, moré &) lase,
~emtained within FCB Wastside Project. involving one or more parcsis of land - though not
~ecessanily contiguous - with each mitigation acre located within San Joaquin County and
zoned for agricultural uses ("Protected Froperties™). If mitigation lands are located in the
primary Zone of the Sen Joaquin Deha that lies within the County, the mitigation ratlo shall
e oon @ 201 acre (conserved:developed) basis. However, if prior 1o the Developer's
complience with this agriculiurs) mitigation requirement, the Sen Joaquin Board of
Supervisors exciudes jand within centain areas of the County (e.g., the Primary Zone of the
Sens’ from being used for agricultural mitigation purposes, the parties agree that those
=r0s would be excluded from being used for mitigation purposes under this Agreement

L3 At & minimum, and notwithstanding the terms of the finel, adopted County
Urdinance, the Agricultural Conservation Easements may only apply to Protected Properties
thal wre ol encumbered by (a} any other perpetual open space conservation easement or
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deed restriction or (b) any other perpetual agriculture mitigation easement or deed,
restriction. The cost of obtaining the Agricultural Conservation Easements shall rest with the
Developer. The Protected Properties must be subject to permanent restrictions. on use to
ensure the availability of egricuitural production capacity by limiting non-agricultural
sevelopment that is inconsistent with agriculture uses and related activites. In accordance
with the County’s November 14, 2006, draft Mitigation Ordinance section 9-1080.%,
sybdivision {e){1), the :Developer shall pay an sdministrative fee t¢ cover the costs of
administering, monitorifig and enforcing the Tarmiand conservation easement in an amount
*; be determined by the qualified entity that will hold the conservation easement. If the City
~oloe the Agriculural Conservation Easements, the City will monitor the Protected Propetrties
subect 1o the easements blannually through its Pianning Commission to ensure compliance:
witt the requirements of this provision. If the City is selected to hold the Agricultural
“onservation Easements, Developer will pay City $5,000 to compensate the City for

monitoring cost/contingencies In connection with the Agricultural Conservation Easements
for the Westside Project

4 The Agricultural Conservation Easements shall be recorded in the mpplicable ratio(s)
sge'nst & minimum of each acre to be developed (or more) within any phased Final

Subdivision Map of the. Project prior 1o the date the first residential building permit is issued
¢ Developer Tor any such phase thereof.

‘5 City shall notify Citizeng of which siie(s) are selected to meet the requirements of this
arovision 30 days prior to the recordation of any Agricultural Conservation Easemenis
sursuant to this Agreement. if both Citizens and the City agree, the mitigation ratic
applicable 1c mitigation lands outside of the Delta Primary Zone may be reduced if the
Neveloper propases to obtain conservetion easements that, in the judgment of both Citizens
anc the City, have a greater mitlgation value than lands that couid otherwise be used as
witgation for agricultural impacts of the Projects under this provision.

5, Home Bullding, Energy and Conservation Features within the Project

i Deveioper shall become & California Green Builder prior 1o the construction of
e homec within the Proiects, The Celifornia Green Builder program requires that all
<omes ere 31 least 15% more energy efficlent that currently mandated by Titie 24 in
~alifornia and meet guidelines for energy efficlency set but the US Environmental Protection
agency. The homes within the Projects may contain a variety of energy efficient features
and shernstive energy festures such as high efficient insulation, high performance windows,
~ign efficient hesting and cooling equipment, cool roofing, radiant barriers, awnings,
werhangs deay lighting and qualified lighting

< Developer’s siaius as & California Green Builder requires Developer 1o
mplement water conservation Teatures that saves 20,000 gellons per home per year.
“eveloper shall provide front yard landscaping using weether based Irrigation controliers
anc drip imigation and may utllize other water conservation features such as high efficlency
“ixtures and efficient plumbing technoiogies, products end materials. Developer also agrees
sc :se weather based rrigation controllers in front yerds, parks and commen areas.
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3) Developer shall make avallabie solar power features and electrical car
“narging stations or outets that homeowners within the Projects may elect 1o purchese as
nart of that homeowner's option pachage.

4 Developsr agrees that at least 50% of the construction site wasie shall be
recycied of otherwise diverted from landfill disposal. ' '

53 Developer shali uss only EPA approved natural gas fireplaces, fireplace
insernts, woedstoves or pellet stoves when such fireplaces are installed. Developer wilt
~omoly with all federal, state and local laws and regulations pentaining to the installation ot
wood burning fireplaces,

5; Developer will encourage landscape maintenance companies to use electrie-
powered equipment.

73 Shade trees will be planted where appropriate throughout the Project and
ccated 1o shade paved areas and to protect dwellings from energy consuming
environmental conditions.

81 Developer agress 10 comply with the Californis Grsen Builder program that
sppiles 10 high density:residential units. Currently a pilot program exists that is substantially
similzr to the low density program, with the exception of the 20.000 galion per home per
vear in water conservation.

Developer belleves that the Project’s current land use plans promote the principles of
New Urbanism that include neighborhoods that are walk-gble, interconnected, that include
pegestrien friendly streetscapes; bicycle friendly design elements; well Integrated, highly
Jisible, and publicly accessible open spaces. Developer is also committed to designing the
specific components of the Projects to Include housing and structural forms that are visually
;g’“ﬁ{gs{ing well mod u!ated, constructed of high quallty materials, proportionate to thelr
surroundings, and @ range of housing types, stzes and affardabliity.

. P ian Transit and Bicyele yre: Developer agrees to implement the.

foilowing measures:

1) Provide pedestrian enhancing Infrastructure that includes: sidewatks
and pedestrian paths, direct pedestrian connections, steet trees 1o shade sidewalks,
nedestrian sefety designs/infrasiructure, street lighting and/or pedestrian signalization and
signage, and

2) Provide bicycle-enhencing infrastructure that includes: bikeways/paths
cennecting 10 & bikeway system as well as secure bike parking.
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E Lodl Egstside: The Project’s requirement for investment in Lodi's esstside
community as set forth in the FCB Westside Development Agreement is hereby amended 1o
require that any units which are selecied by the Developer to be rehabilhated or replaced
and which are currently at affordable rents for persons or families of low income shall
remain affordable for persons of low income.

E, Water Supply: Additional entitlements for urban development within the Project ares
.e., subdivision maps, parcel maps, building permits, etc.} shall not be granted for any
dwellings within the Project erez after total water use exceeds the projected safe
groundwater yield of the Project ares until additional water sources (e.g., W.1.D. groundwater
recharge of water trégtment or otherwise) are avallable. According 10 the Westside-
Southwest Gatewsy Project Weter Supply Assessment (July 2006) (*WSA®), z total of
approximatsly 257 acre feel per year will be available for the Westside Project upon its
annexation while the 1otal projectec water demand will likely be in excess of that amount
setore full build-out oceurs. The purpose of this provision, then, is to ensure that water use
ay the Project does not exceed the projected increase In safe groundwater yield atiributable
o annexetion of the Project ares inte the City until additional water sources (e.g., W.L.D.
srourdawater recherge or water treatment or otherwise) are available, (See WSA, Figure 5-4.)
&. Agricuiturgl Conflicts: Developer shall strive 1o phase development in @ manner that
will reduce land use conflicts with lands currently in agricultura! use to the west of the
Sroject. To the extent . feasibie, Developer will generally develop the Project in an east 10
west direction.

N.  Challenges:

1) No Chalienge by Citizens/Cerney:  This Agreement will not become
offective in the event that Citizens and/or Ann Cemney: (1) file any legal action challenging
the City’s centification of the EIR; (2} file any legal action challenging the City's approval o
*he Project’s land use approvals, including the amendments tc the West Side Facilities
Master Plan; (3) file sny legal action challenging the San Joaquin Local Agency Formation
Commission’s compliance with CEQA; (4) file any legal action challenging the San Joaquin
_ocal Agency Formatian Commiggion’s approval of the @annexation of the territory to the City
~ _odi (5) qualify a referendum petition 10 require an election concerning one or more of
:ne Project’s legisiative apptrovals, or (8) violate the terms or the spirit of this Agreement in
any other manner.

<) Challenge by Third Party:

#. The amendment 1o the Deveiopment Agreement called for in this
Agreement will become pertially ineffective as set forth below in the event that any other
pany. (1) files any legal action challenging the Ciy's centification of the EIR; (2) files any
legai action chaflenging the City's epprove| of the Project's land use approvals; (3) files any
iepal action challenging the San Joaquin Local Agency Formation Commission’s compliance
wi CEQA; (4) files 2 legal action challenging the San Joequin Local Agency Formation
“cmmission's approvel of the annexation of the terrhory to the City of L.odi; or, (5) qualifies &
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referendum petition 1o require an election concerning one or more of the Project’s legislative
spprovais,

k. it an event triggers & partial invalidity as called for above, the

tic o number of acres 1o be mitigated per Section 2,A. will be reduced by 50% and .
-zimpursement of & pertion of the fees paid to Citizens under the Southwest Gateway
Deveiopment Agreement dated November 15, 2006 {see Paragraph 3C. therein) shall ve:
aue from Citizens 1o Developer (within 60 days of its written notice to Chtizens) in the amount
~¢ §7.600. . Moreover, Citlzens’ statute of limitations o file an action challenging the City's
certification of the EIR and/or land use approvals will be tolied for thirty (30) days from the
imitations period established by CEQA. City and Developer grant 2 second conditional and
imited tolling of the statute of limitations 1o file an action chailenging City’s certification of
1e EJR. This conditional and limited tolling will only srige upon a legal challenge by a third
party 1o LAFCO's determination on the EIR and/or annexation and CRizens' time 1o file an
zction shall extend for only thirty (30} days afier the third party files its action.

c. in the event thal dismissels with prejudice are filed with any
sppiicable Court before answers are fileG in the third party litigetion then Citizens will
siemiss any subseguent actions and the terms of this Agreement shall be fully restored.

2, Miscelianeous,

A Ann Cerney, as the sole representative of Citizens, shall appear at all
appropriste Chy Counell hearings and express suppert for the approval of this Agreement,
and non-opposition t¢ the City Council's approval of the Project and centification of the EIR,

B Citizens represents and wartants thet Ann Cemey has authority 1o execute
this Agreement on behalf of Citizens and is authorized 10 speak on behalf of the organization
=1 =ii Lod] Clty Counciland other public mestings.

C. Develaper has previously agreed 10 conditionally pay $40,000 1o Citlizens as
relmbursement 1o Citizens for attorney fees expended in the negotigtion and executing of an
amendment 1o the Southwest Gatewey Deveiopment Agreement along the same lines as set
<or-h zbove; therefore, the partles further agree that Developer owes no additionsl amounis
1¢: reimburse members of the Citizens for eny time and effort expensed in the process of
amending the Westside Development Agreement.

o, it the public benefits included in this Agreement are not adopted by the City
Gouncii, Citizens’ suppont for approval of this Agreement and non-opposition to the City
councll's spproval of the Projects and certification of the EIR will be withdrawn and its
srevicusly stated objections will be renewed. City and Developer agree not to assen an .
exhaustion of administratlve remedies defense as to those issues specifically raised and
axhausted at hearings regarding the Project if litigation ensues and this agreement becomes
n1't snd void, ot pantially invalid, under this Agreement.

Y independent Effect: Effective Date of Agresment.

i .;‘77 I Py e
oo aebis D * ad ot v



This Agreement shall be immediately effective and binding upon Citizens and
Devsioper, but subject to termination by condition subsequent should the Lodi City Council
not ratify this Agreement at the time of its public hearing on the FCB Westlake Project
scheduled after Februsry 1, 2007. The remainder of this Agreement shail only become
effective upon the City Council approval of the amendment to the draft Development
hgreemen? that sre described in Sectlon 2, Notwithstanding any other provision herein 1o
the contrary, because of the nature of the mitgetion measures set forth herein (e.g., rato of
111 acres for agricuhiure mitigation), the parties agree that this Agreemant shall be effective
as stand-alona resolutions of their disputes ag to this Project.

o

¥ the amendment to the Develapment Agreement called for in this Agreement are

adopted by the City Council, Citizens agrees that neither it nor s individua! members shall
sJe the City or the San Joaquin Local Agency Formation Commisslon over the sufficiency of
e EIR or the lend use/annexation decislons by these public agencles. Further neither
“rizens nor s members shall encourage or give assistance to any others to challenge the
neveloper's Project either administratively or judicielly. Moreover, neither Citizens, nor its
nembars, will encourage, indirectly sssist or actually circulate a petition to place 2
eferendum on the baliot 1o force an election about the Project’s legislative epprovais.

6.  Counterpans.

This agreement may be executed In counterparts.

—, \ 't
Sm A&x/%

Frontier Land Companfes
By: Tom Doucstie, President

R g <y

Chy of Lodi
By: Biair King, City Mapa

Citizens for Open Govemment
Ev: Ann Cerney
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